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Procedural History 4//{)

This matter comes before the Court by way of an Application for Post Conviction
Relief filed on February 9, 2012. Respondent submitted a Return and Motion to Dismiss
and Conditional Order of Dismissal on July 9, 261 3. Thereafter, the Honorable Roger M.
Young signed the Conditional Order of Dismissal, which was filed on July 17, 2013.
Applicant, through counsel, received service of the Conditional Order of Dismissal on
April 28, 2014. Applicant, without the assistance of counsel, responded to the Return and
Motion to Dismiss and proposed Conditional Order of Dismissal on J uly 19, 2013, and
Applicant, through counsel, submitted a response to Conditional Order of Dismissal on
May 12, 2014. On June 9, 2014, Applicant, through counsel, received notice of the entry
of a Form Four Order by the Hono;able Stephanie P. McD;)nald finding that the
Conditional Order of Dismissal is rescinded and fhe case shail be set for an evidentiary
hearing.

On August 1, 2014, Applicant, through counsel, filed a Motion for Discovery. On
August 8, 2014, Respondent filed a Return to Motion for Discovery. On September 8,
2014, Applicant appeared in front of the Honorable G. Thomas Cooper, Jr. at the
Charleston County Courthouse for a Motion Hearing. Applicant was represented by

Tricia A. Blanchette, Esquire. Ashleigh R. Wilson, Assistant Attorney General, was
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present, but Rutledge Johnson, Assistant Attorney General, entered his appearance on
behalf of the Respondent. At the start of the hearing, Mr. Johnson informed the Court that
the case was being called on the State’s Motion to Diémiss, to which Applicant’s counsel
responded that it was her understanding that the State’s Motion to Dismiss had been
addressed in the Order issued by Judge McDonald and that the case was being called on
Applicant’s Motion for Discovery. Respondent did not have a packet for the Court to
review, so Applicant’s counsel provided a copy of the Motion for Discovery, Applicant’s
Response to Conditional Order of Dismissal, and the Order issued by Judge McDonald.
Respondent also provided the Court some of the case documents.

The Honorable G. Thomas Cooper, Jr. determined that he could not hear
Applicant’s Motion for Discovery until the matter of the State’s Motion to Dismiss was
properly resolved finding that it “presented a legal issue.” Applicant’s counsel clarified
with the Court that Applicant’s Motion for Discovery was not being heard and requested
that she have the opportunity to be heard on the Motion at a later date. The Court
instructed both parties to submit a Brief and/or proposed Order, from whicﬁ Applicant’s
counsel submitted a Brief and from which this Order follows.

Findings

Based upon the argument set forth in the Applicant’s Brief, this Court finds that
there is not a pending Motion to Dismiss properly before this Court, which must be
resolved prior the hearing of Applicant’s Motion for Discovery. On July 9, 2013,
Respondent submitted a Return and Motion to Dismiss, along with a Conditional Order
of Dismissal. Thereafter, the Honorable Roger M. Young signed the Conditional Order of

Dismissal, which was filed on July 17,2013. Applicant, through counsel, received
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service of the Conditional Order of Dismissal on April 28, 2014. Applicant, without the
assistance of counsel, responded to the Return and Motion to Dismiss and proposed
Conditional Order of Dismissal on July 19, 2013, and Applicant, through counsel,
submitted a response to Conditional Order of Dismissal on May 12, 2014. On June 9,
2014, Applicant, through counsel, received notice of the entry of a Form Four Order by
the Honorable Stephanie P. McDonald, which held: “The Conditional Order of Dismissal
is hereby rescinded; case shall be set for an evidentiary hearing.” Respondent did not file
a Rule 59, SCRCP, or Rule 60, SCRCP, Motion or an appeal following the issuance of
Judge McDonald’s Order.

This Court finds that Judge McDonald’s Order holding that an evidentiary hearing

shall be set is controlling. Enoree Baptist Church v. Fletcher, 287 S.C. 602, 604, 340

S.E.2d 546, 547 (1986) (“One Circuit Court Judge does not have the authority to set aside
the order of another.”). Here, Applicant has moved for discovery to properly prepare for
the evidentiary hearing that Judge McDonald has ordered be held, and Respondent did
not file a motion and/or appeal on her Order.! Therefore, it would be improper for this
Court to set aside the Order of Judge McDonald for an evidentiary hearing.?

Nevertheless, this Court has reviewed the Response to Conditional Order of Dismissal,

! At the motion hearing, Applicant’s counsel provided this Court documents from the disciplinary action
Applicant filed against trial counsel for failure to provide Applicant with his case file. Plea counsel’s failure
to provide Applicant with his file is a basis for his untimely filing and for the requested discovery.

2 In response to the State’s argument at the motion hearing that Judge McDonald did not have the authority
acting in her capacity as Administrative Judge for Common Pleas to rescind the Conditional Order of
Dismissal of Judge Young under Enoree Baptist Church v. Fletcher, 287 S.C. 602, 604, 340 S.E.2d 546,
547 (1986), this Court does not agree with this argument since the language contained in the Conditional
Order of Dismissat and due to the fact that a Final Order of Dismissal was not issued. Applicant submits
that Judge McDonald acted properly in her capacity as Administrative Judge and the State failed to file a

timely motion or appeal arguing otherwise.
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and this Court is in agreement with Judge McDonald’s finding that an evidentiary hearing
shall be held.
IT IS THEREFORE ORDERED:
1. That this Court finds that there is not a pending Motion to Dismiss properly
before this Court, which must be resolved prior the hearing of Applicant’s

Motion for Discovery.

2. That this Court’s findings are controlled by the Order issued on June 9, 2014
by the Honorable Stephanie P. McDonald.

3. That a motion hearing shall be set on Applicant’s pending Motion for
Discovery prior to the scheduling of an evidentiary hearing.

| 7
AND, IT IS SO ORDERED this /& “day of {esosse 2014,

Honorable G. omango\oper, Jr.
Circuit Court Judge

C;awmc , South Carolina
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