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RONALD H. COLVIN, P. A.

ATTORNEY AT LAW
POST OFFICE BOX 6364
SPARTANBURG, SC 29304-6364

E-MAIL - RON@RONALDCOLVINLAW.COM

1208 JOHN B. WHITE, SR. BLVD. ‘ ) . TELEPHONE: 864-587-6711
SPARTANBURG, SC 29306 TELEFAX: 864-587-1744

May 23, 2016

Lynn W. Lancaster

Clerk of Court for Laurens County
P.O. Box287

Laurens, SC 29360

Re:  Roderick Tucker and Sakeyra Gilbert vs. South Carolina Department of Social

Services
C.A. No.: 2015-CP-30-897
IRF NO: 15604

Dear Ms. Lancaster:

I am hereby enclosing the original and one copy of the Defendant SCDSS’ Memorandum in
Support of Its Motion for Summary Judgment in the above-referenced matter, along with our
Certificate of Service.

I would appreciate you filing the original, clocking the copy and returning the copy to me in
the envelope provided. I appreciate your assistance in this n}yr

RHC/bb
Enclosures

cc: Roderick Tucker
Shakeyra Gilbert
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IN THE COURT OF COMMON PLEAS

STATE OF SOUTH CAROLINA )
)
COUNTY OF LAURENS )
Rodrick Tucker and Shakeyra ) C. A. NO: 2015-CP-30-0897
Gilbert, )
) ,
Plaintiffs, ) DEFENDANT SOUTH CAROLINA
) DEPARTMENT OF SOCIAL SERVICES’
Vs. ) MEMORANDUM IN SUPPORT OF
, ~ ) MOTION FOR SUMMARY JUDGMENT
South Carolina Department of )
Social Services )
)
Defendant. )
)

TO: RODRICK TUCKER AND SHAKEYRA GILBERT, PRO SE PLAINTIFFS
This matter is before the Court on a Motion for Summary Judgment by the Defendant, South
Carolina Department of Social Services, on the grounds that there is no issue of material fact in

which to submit this matter to a jury.

BACKGROUND

The South Carolinabepartment of Social Services (DSS)received a report on Augus 16, 2015,
that an infant was residing in a home in a sordid condition, and investigated Plaintiffs’ residence, or a
residence where the Plaintiffs and tﬁeir newbormn baby, KAG, were located, on or about Augﬁst 17,
2015. Asaresult of its investigation, DSS filed an action in the Laurens County Family Court seeking
an Ex Parte Order in the Interest of Kyndal Gilbert, Case Number 2015-DR-30-0510. An Ex Parte
Order was granted on August 18, 2015 giving DSS emergency protective custody of minor Kyndal
Gilbert. See Ex Parte Order signed August 18, 2015 (filed August 19,2015 a copy of which is attached

hereto and made a part hereof and marked as Exhibit A.) A probable cause hearing was held the next
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day before before The Honorable Joseph C. Smithdeal, Presiding Judge of the Family Court, Eighth

.Judicial Circuit.

“Based upon [Judge Smithdeal’s] examination of the file and the
pleadings and a review of the evidence presented, [Judge Smithdeal
found] that the South Carolina Department of Social Services
(hereinafterthe Department)... made a prima facia showing as required
by S.C. Code § 63-7-710 that probable cause did exist for the Court to
take the minor child into emergency protective custody and continue[d]
to exist for the minor child to remain in the physical and legal custody
of the Department because there [was] probable cause to believe, based
on tﬁe evidence presented by the Department that returning the minor

child to the home would seriously endanger the child's physical safety

or emotional wellbeing, among other things. "
A final hearing was scheduled in October 2015, but prior to the hearing, the South Carolina
Department of Social Services agreed to dismiss the Family Court case involved in this matter. The
reason for pursuing this litigation against the Plaintiffs Tucker and Gilbert, as well as the reason for
dismissing this action is set forth in the Second Affidavit of Mindy Miyares dated April 20, 2016. (A
copy of which is attached hereto and made a part hereof and marked as Exhibit B.) See Order of the
Court (Judge Smithdeal; filed December 15, 2015, a copy of which is attached hereto and made a part
hereof and marked as Exhibit C.) Plaintiffs requested a reconsideration by Judge Smithdeal of his
ruling. A hearing was held before Judge Smithdeal on March 3, 2016, in which the Plaintiffs were in
attendence in the courtroom and were allowed to explain their position in the Family Court matter.

After hearing all arguments, Judge Smithdeal stated as follows, to-wit:

2
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"But without anything more, Mr. Tucker and Ms. Gilbert, I am going to
deny respetfully, your Motion for Reconsideration. I find that the - -
according to the Order, according to what you - - I have heard your
testimony or your statements, I have heard the statement of the
Department of Social Services and based on that, I find that the Order -
- the underlying order was appropriate under the circumstances.
Okay?"
Mr. Tucker:  Yes, sir.
The Court:  Allright. Any questions?
Mr. Gilbert:  No.
i Mr. Tucker: No, Your Honor."
/% ;S([)
| W Transcriptof Record, South Carolina Departmentof Social Servipes vs. ShakeryaGilbert
/ and Rodrick Tucker, March 3, 2016, Laurens, South'Carolina. Page 13, Lines 4-16. (A copy of
which is attached hereto and made a part hereof and marked as Exhibit D.)
The Order denying the Motion for Reconsideration was confirmed by Judge Smithdeal dated
dated April 2, 2016 and filed April 12, 2016 with theClerk of Court's Office of Laurens County. (A
copy of Which is attached hereto and made a part hereof and marked as Exhibit E.) Plaintiffs
subsequently filed suit against DSS, which is the subject of this Motion and individual Defendants
Mindy Miyares and Deniece Shelman. Defendants Miyares and Shelman, who are DSS employees,

were dismissed by Order of the Court on February 19, 2016. (A copy of which is attached hereto and

made a part hereof and marked as Exhibit F.)
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STANDARD OF REVIEW

Summary judgment should be granted when there are no genuine issues of material fact and the
mbving party is entitled to a judgment as a matter of law. Carter v. Standard Fire Ins. Co., 406 SC
609, 753 S.E.2d 515 (2014). In determining whether any triable issues of material fact exist, the court
must view the evidence and all reasonable inferences that may be drawn from the evidence in the light
most favorable to the non-moving party. One may not, however, avoid summary judgment by asserting
that a jury may disbelieve uncontradicted evidence. This argument, if accepted, would render summary
judgment obsolete, and it is in any event at odds with Rule 56, SCRCP, and our sumrﬁary judgment
jurisprudence:

[R]ule 56(e), SCRCP, requires that when a motion for summary judgment is made and

supported as provided by the rule, gn_adverse party_may not rest upon the mere

allegations or denials of his pleadings. The adverse party's response, including

u‘// affidavits or as otherwise provided by the rule,_must set forth specific facts showing
& ,

there is a genuine issue for trial.

Hoard v. Roper Hosp. Inc, 387 S.C. 539, 694 S.E.2d 1 (2010) (emphasis added).

ANALYSIS AND ARGUMENT

While Plaintiffs allege that DSS did not have such probable cause, the ruling and subsequent
order of the Family Court clearly states DSS made its “prima facia showing as required by S.C. Code
§ 63-7-710 that probable cause did exist for DSS to take the minor child into emergency protective
custody” pursuant to the Order of the Court and place her with DSS. See Affidavit of Mindy Miyares

and Order of the Court (Judge Smithdeal; filed December 15, 2015). Upon making that ruling, DSS
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was bound by Judge Smithdeal’s ruling until or unless it was modified by a subsequent written order.!
Plaintiffs were similarly bound by Judge Smithdeal’s ruling though they had the opportunity to request
his reconsideration of this matter or appeal it. Plaintiffs did request such a reconsideration by Judge
Smithdeal, which was denied, but have not pursued an appeal of his ruling. The time for appeal of this

Order has lapsed. As such, Judge Smithdeal’s Order contains the law of the case applicable both inthe

Family Court proceeding and in the instant case’

I. PLAINTIFFS CANNOT MEET THE ELEMENTS OF THEIR MALICIOUS PROSECUTION
CAUSE OF ACTION

Malicious Prosecution, Plaintiffs’ first cause of action, requires various elements be proven to
maintain the action. Plaintiffs cannot prove most of the elements, specifically those of malice or
probable cause and, as such, DSS should be awarded judgment as to that cause of action.

Probable cause to act in the underlying action is a defense to a subsequent malicious
prosecution action. This element of the cause of action does not hinge on Plaintiffs’ actual guilt or

innocence. Deaton v. Leath, 279 S.C. 82, 302 S.E.2d 335 (1983). Rather, when reviewing the issue

of probable cause, the Court must review the facts of the underlying action from the point of view of

the prosecuting party, here DSS. The question is not what the actual facts were, but what the

+ “A trial court has the discretion to change its mind and amend its oral ruling. Until written and entered, the trial judge
retains discretion to change his mind and amend his oral ruling accordingly. The written order is the trial judge's final order
and as such constitutes the final judgment of the court.” Ford v. State Ethics Com'n, 344 S.C. 642, 545 S.E.2d 821 (S.C,,
2001) (citing First Union Nat. Bank v. Hitman, Inc., 306 S.C. 327,411 S.E.2d 681 (Ct.App.1991), aff'd, 308 S.C. 421, 418
S.E.2d 545 (1992)). . _

: ““An unappealed ruling is the law of the case and requires affirmance.” Shirley's Iron Works, Inc. v. City of Union, 403
S.C. 560, 743 S.E.2d 778 (2013). “The rule of the law of the case is a rule of practice, based upon sound policy that when
an issue is once litigated and decided, that should be the end of the matter.” Flexon v. PHC-Jasper, Inc., 413 S.C. 561, 776
S.E.2d 397 (Ct. App. 2015) (citing United States v. U.S. Smelting Ref, & Mining Co., 339 U.S. 186, 70 S.Ct. 537,94 L.Ed.

750 (1950)).
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prosecuting party honestly believed them to be. Lynchv. Toys "R" Us-Delaware, Inc., 654 S.E.2d 541,

375 S.C. 604 (Ct. App. 2007). Further, malice is defined as "the deliberate intentional doing of an act

without just cause or excuse." In an action for malicious prosecution, malice may be inferred from a

lack of probable cause to institute the prosecution. Law v. South Carolina Dept. of Corrections, 629
S.E.2d 642, 368 S.C. 424 (200.6). |

Although the question of whether probable cause exists is ordinarily a jury question, in an
action for malicious prosecution, it may be decided as a matter of law when the evidence yields but one

conclusion. Lynch v, Toys "R" Us-Delaware, Inc., 654 S.E.2d 541, 375 S.C. 604 (Ct. App. 2007). In

the instant matter, there is but one conclusion — that DSS had the probable cause to remove baby KAG
from Plaintiffs’ residence. This is borne out not only by thEx Parte Order signed on August 18, 201 5
(filed August 19, 2015); and Judge Smithdeal's Order denying the Motion for Reconsideration dated
April 2, 2016 (filed April 12, 2016), and the Order of Judge Smithdeal dated December 8, 2015 (filed
December 15, 2015). Accordingly, DSS’ actions were done under color of law, judicial directive, and
particularlyrelevant to this case, based on probable cause without malice. Since Plaintiffs cannot prove
these essential elements of their malicious prosecution cause of action, judgment should be awarded

to DSS.

II: PLAINTIFES CANNOT PROVE THEIR ABUSE OF PROCESS CAUSE OF ACTION

The tort of abuse of process is designed to provide a remedy to someone damaged by another’s
perversion of a legal procedure for a purpose not intended by the procedure. Its essential elements are
1.) an ulterior purpose and 2.) a willful act in the use of the process not proper in the conduct of the
proceeding. The improper purpose usually takes the form of coercion to obtain a collateral advantage,

not properly involved in the proceeding itself. Regardless, "there is no liability when the process has
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been carried to its authorized conclusion, even though with bad intentions." Guider v. Churpeyes. Inc.,

635 S.E.2d 562, 370 S.C. 424 (Ct. App. 2006) (emphasis added).

In Guider, a former employee wrongfully withheld funds from her former employer for a period

of eight (8) days but then returned them via depositing them in her former employer’s bank account.
The employer obtained a warrant for Guider’s arrest but the charge was dismissed when the employer
failed to show up for Guider’s heal\‘ing after her arrest. She then filed suit against her fomer employer
for malicious prosecution and abuse of process. While the trial court denied the former employer’s
motions for directed verdict as to malicious prosecution and abuse of process, the Court of Appeals
reversed. Specifically related to Guider’s claim for abuse of process, the Court held

“[v]iewing the facts in the light most favorable to Guider, we find the record devoid of

evidence that [former employer] misused the legal process or operated with an

illegitimate purpose. Instead, the evidence shows [former employer] used the legal

proceés with the objective of seeking redress against a former employee who admittedly

took and retained company funds. Moreover, when Guider returned the funds, [former

employer] stopped pursuing the criminal éharges against her. This is clearly a legitimate

use, not a perversion, of the legal process.” 1d.

In the instant case, this Court is faced with not one, but two Family Court Orders finding that
DSS had probable cause to remove minor KAG from Plaintiffs’ residence and custody, as well as the
Order denyinig the Motion for Reconsideration. Plaintiffs claim DSS acted with certain bad intention,
but assuming for arguments sake, Plaintiffs proved those allegations, that alone does not suffice to meet
the elements of this cause of action. Instead, Plaintiffs cannot show that DSS' actions were anything
but the proper use of the legal process to ensure the safety of minor KAG unfil certain situaﬁons were

remedied. Those actions were not only justified in the eyes of the Family Court, but  specifically

7
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required by it due to the two Family Court Orders compelling DSS to act as it did. Accordingly,

Plaintiffs’ cannot prove their claim for abuse of process and it should be dismissed.

[II: THE TORT CLAIMS ACT DOES NOT WAIVE IMMUNITY AGAINST A STATE
AGENCY FOR A DEFAMATION OF CHARACTER — SLANDER CAUSE OF ACTION

Notwithstanding that truth is an absolute defense to defamation and, as shown above, there are
two Family Court Orders finding in favor of DSS’ presentation of evidence in the underlying Family
Court matters. Pursuant to the South Cérolina Tort Claims Act (“SCTCA”), a governmental entity is
not liablé for a loss that results from "employee cdnduct ... which constitutes actual fraud, actual
malice, intent to harm, or a crime involving moral turpitude." S.C. Code Ann. §15-78-60 (17) (2015)
(emphasis added). The only Defendant in this case is DSS, a state agency. Plaintiffs assert they “must
prove the defendant acted with actual malice.” The SCTCA clearly excludes a governmental entity's
liability for an individual's loss stemming froma state employee'sconduct that constitutes actual malice.
Thus, Plaintiffs’ cause of action for defamation of character — slander must be dismissed. See Gause
v. Doe, 317 S.C. 39, 451 S.E.2d 408 (Ct. App. 1994) (slander claim against Myrtle Beach Police
Department dismissed by Court because Plaintiff would have to prove actual malice to support claim
and SCTCA excludes governmental liability for actual malice).

IV: PLAINTIFFS CANNOT PROVE THEIR GROSS NEGLIGENCE CAUSE OF ACTION

“In order to establish a claim for negligence, a plaintiff must show: (1) the defendant
owes a duty of care to the plaintiff; (2) defendant breached the duty by a negligent act
or omission; (3) defendant’s breach was the actual or proximate cause of the plaintiff's

injury; and (4) plaintiff suffered an injury or damages. First, the court must determine,

N
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as a matter of law, whether the law recognizes a particular duty. If there is no duty, the
defendant is entitled to a judgment as a matter of law.”

Doe v. Wal-Mart Stores Inc., 393 S.C.240, 711 S.E.2d 908 (S.C. 2011). In this instant case, Plaintiffs

have not even alleged a duty owed by DSS to them, much less a breach of that duty, proximate
causation, or damages. Thus, on its face, Plaintiffs’ claim for negligence must fail. Howg\}er, assuming
again for arguments sake that Plaintiffs” Amended Complaint did allege such thiﬁgs, Plaintiffs cannot
prove such a duty dr any breach. DSS' actions were reviewed by the Family Court on two separate
occasions, and were justified by it in both of its Orders finding probable cause for DSS to remove minor
KAG from Plaintiffs’ cuétody and residence. Accordingly; Plaintiffs’ alleged cause of action for

negligence was not properly pled, cannot stand, and should be dismissed.

CONCLUSION

Based on the above, Plaintiffs’ claims for malicious prosecution, abuse of process, defamation
of character — slander, and gross negligence fail as a matter of law. Plaintiffs either have not properly

pled those causes of action and/or cannot prove them. Further, there are no triableissues of material
7
fact that could lead a jury to find in Plaintiffs’ favor. For those regso/,the South Carolina Department

2 Judgment be granted.
v

/
ald . Colvin (S. C. Bar #1346)
RNEY FOR DEFENDANT

8 John B. White, Sr. Boulevard (29306)
Post Office Box 6364
Spartanburg, SC 29304-6364
(864) 587-6711 (Office)
(864) 587-1744 (Facsimile)
Ron@ronaldcolvinlaw.com

of Social Services respectfully requests that the Motion for

May “2;5 ,2016

Spartanburg, South Carolina
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N TYE FAMILY COURT
g A s |
FOR THE TIIRD JUDICIAL CIRCUIT
oo ASTER _
(/4 No.: 2015-DR-30- 5 1 O

STATE OF SOUTH CAROLINA

-

COUNTY OF LAURENS

South Carolina Department of
Social Services,

Plaintift, L£X I’A/QTE ORDER

Vs,

Shakeyra Gilbert and Rodrick
Tucker

Defendant(s)

In the [nterests of:
Kyndal Gilbert; D/Q/B 7/22/15

_Minor(s) Under the Age of 18
on August l\({, 2015 on a Petition for an Ex Parte Order.

This matter came before me
pursuant to that authority given under-5. C.

Plaintiff requests that this Court, acting

Cade Ann. § 63-7-740, issue its Ev Parte Ovder, granting emergency protective

custody of the minor child, who was born on or about July 22, 2015.

Plaintiff allepes that probable cause exists to helieve that, by reason of abuse

or neglect, there exists imminent and substantial danger to this minov child’s life,

health, or physical safety in the following particulars:
sworn affidavits presented o this court,
n, are not protectny the minor

Based on the it appears that

Defendants, the legal custodians of the minor childre

clitdren, were aware of the abuse ov neglect deucribed in the Complaint and

Affidavits, and did not report the incidents or seel assistance for the minor children.

An SCDSS investigation allegedly revealed that the minor child was living in

the home Defendants share, which wag ina sordid condition and smelled strongly of

urine. The minor child was observed to have no age-appropriate Bod and was

without adequate clothing. Fucther investipation revealed that Defendant Tucker

has an open case, indicated for abuse and neplect, in Spartanburg County centered

around allepations of domestic violence.
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At this point, alternative placement atremprs have heenuh successful,

Leaving the child known as the npborn child in the custody of the Defendants
would place the children in fmminent and substantial danger.

Plaintiff has submitted sworm affidavits D support of the allegations, and I

have studied the information contained therein. The affidavits and the allegations
contained therein are incorporated in this order.

Plaintiff has further submitted in s affidavits that Defendants, the

porary or permanent control over the minor

presumptive party to exercise tem
child, do not consent o removal of the children.

Based upon the foregoing, | find there exists probable cause to believe that,

by reason of abuse/neglect, there is imminent and substantial danger to the life,

The person(s) exercising temporary

bealth, or physical safety of the unborn child.
al of the children. ]

or permanent control nf the children has not consented to remov

find that SCDSS is a proper party to hav

circumstances, [ also find that based upon its affidavits,

B emerpgency protective custody under such

SCDSS exercised reasonahle

efforts to prevent removal. Given the emergency cituation, SCDSS actions Were

reasonable.

| further find that continuation in the home Is contrary t0 the best interest of

the minor children's welfare.

THEREFORE, ITIS ORDERED that:
1. Emergency protective custody of the unborn child is awarded to

SCDSS.  SCNSS shall have full authority to provide for medical examinations,

diagnoses, and other such routine and emergency medical care and treatment as

may be required, SCDSS is also designated as the child’s personal representarive as

set out {n Health [nsurance Portability and Accountability Act (HIPAA) regulations.

2. If vequested by SCDSS, SCDSS shall be accompanied by a duly

authorized law enforcement officer when it attempts to take the children into

custody. It shall be the duty of the accompanying law enforcement officer to remove

re the children are found.

physically the child from the premises whe
he location of the

3. SCDSS shall provide immediate written notice of t

children to the parents, guardian, or custodians as required by 5.C. Code Ann. § 63-

Opt-out: @bsmrﬂmxi
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7,630 unless there are compelling reasons for CCnss to belivve that disclosure of

this information would be contrary to thie best interests of the children.

IT IS SO ORDERED.

—l;residihg Family Court]&ige
Eighth Judicial Circutt

", South Carolina
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FXHIBRIT B

STATE OF SOUTH CAROLINA ) IN THE COURY OF COMMON PLEAS
) B
COUNTY OF LAURENS )
Rodrick Tucker and Shakeyra ) C. A. NO: 2015-CP-30-897
Gilbert, )
)
Plaintiffs, )
) SECOND
Vs, ) AFFIDAVIT
) OF
South Carolina Department of ) MINDY MIYARES
Social Services )
)
Defendant. )

e —
PERSONALLY appeared before me, Mindy Miyares, who being duly sworn, deposes

and states that [ am an employee with the South Carolina Department of Social Services, and was

an employee of the South Carolina Department of Social Services during the time of the

investigation of the plaintiffs which is the subject of this action. Tam familiar with the facts and

circumstances of this lawsuit. Based upon the information obtained during my investigation I

issued an Affidavit of {mminent and Substantial Danger dated August 13, 2015, the day of the Ex

Parte Hearing which was submitted to the Family Court. My Affidavit of Imminent and

Substantial Danger states a8 follows, to-wit:

«Affiant, of the South Carolina Department of Social Services

(“SCDSS”), being duly sworn, states the following is true,

according to his/her own knowledge or on information and belief:

1. SCDSS received a report on or about August 16, 2016 (sp) that the minor

child was residing in a home in a sordid condition which smelied strongly

of urine.
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10.

11.

SCDSS is informed and pelieves that Defendant Tucker abuses Defendatt

Gilbert on a frequent basis and has done 50 for some time.

Upon my investigation, I confirmed that the house is in a sordid condition,

with broken windows, a strong smell of urine, and no age-appropriatc bed

for the minor child.

The minor child, born prcmaturcly with a birth weight of only four pounds,

chares a bed with the parties.

This arrangement places the minor child in an unsafe environment given

its low birth weight.

Defendant Tucker has an open case, indicated for abuse and neglect, in

Spartanburg County which revolves around domestic violence-

The minor child is without adequate clothing.

SCDSS believes that, based on {he existing conditions and acts detailed

above, placement of the minor child known as the “minor child” with

Defendants would place the children in imminent and substantial danger.

SCDSS is concerned for the minor child’s well being and feels it would be

in their best interest to be placed in the legal and physical custody of the

SCDSS.
This Affidavit is in support of SCDSS’ Complaint for Removal and

Termination of parental Rights seeking legal and physical custody of the

minor children in this matter.

SCDSS and affiant believe, pased on the findings of the investigation and

the history with this family, these children would be placed in imminent

2

98



and substantial danger if they weie {0 yernain in the custody of

Defendants.”

[ issued on that same date an Affidavit of Reasonable Ffforts, which was also submitted

to the Family Court which states as follows, to-wit:

hearing in an attempt to prevent the le

attempted to explain to Ms. Gilbert and Mr. Tucker the situation,

done by the two of them to avoid the ExP

orde

house, the unsafe living condition for the minor child, and the

«Affiant, being duly sworn as a representative of the South

Carolina Department of Social Services (SCDSS), states the

following:

1. Affiant is the caseworker/investigator currently assigned to the above-

referenced case;

2. Plaintiff was unable to offer prevcntive/protectivc services to defendants to

prevent the necessity for removal of the child for the following reasons:

SCDSS was not involved with this family at the time the report was

received and law enforcement placed {he children into protective custody.

There were no known suitable rélatives for placement.
3. Spartanburg County Department of Social Services currently has an open

treatment case with Rodrick Tucker and he is non-compliant at this time.

Further, Affiant sayeth not.”

1 held a meeting with the Shakeyra Gilbert and Rodrick Tucker prior to the Ex Parte

gal removal of the minor child by issuing 2 safety plan. 1

and what was needed to be

arte hearing, and the potential that the Court would

r that the minor child be taken into emergency protection. I explained my concerns with the

current open case with Mr. Tucker.

3
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Mt. Tucker and Ms. Gilbert refused to sign any documents stating that they would make

the necessary changes that we had discussed in order to avoid the removal of the cln]d The

refusal of Mr. Tucker and Ms. Gilbert to sign 2 safety plan left gCPSS with no alternative except

to proceed with the Ex Parte hearing.

On behalf of my employer, the South Carolma Department of Social Services, [ adhered

to the Ex Parte Order of the Family Court in which the Court had stated that “Leaving the child

known as the unbomn child in the custody of the Defendants would place the children in imminent

and substantial danger.” The Family Court further ordered that “‘emergency protective custody of
the child to SCDSS.”

Prior to the final hearing in this matter, Shakeyra Gilbert, the mother of the minor child,

was able to prove to the SCDSS thai appropriate clothing and a bed had been obtained for the

minor child, and the minor child was no longer in imminent and substantial danger. The minor

child was re;umcd to the custody of the mother, Shakeyra Gilbert, and the case was dismissed by

{he SCDSS.
THE DEPONENT FURTHER SAYETH NAUGHT.
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EXHIRIT C

STATE OF SOUTH CAROLINA ) INC1HE FAMILY COURT
) FOR THE BIGHTH JUDICIAL CIRCU:
COUNTY OF LAURENS ) Case Nurnber: 2015-DR-6-.510
)
)
South Carolina Department of Social Services, )
' )
Praintifl, )
)
VS. ) Order
- ) (Probable Cause Fearing)
Shakerya Gilbert, and ) T e .
Rodrick Tucker ) WO '
) S
Defendants, ) =
) A=
It the Interest of: ) - ]
Kyndal Gilbert DOB: 07/22/15 ) v U
A minor under the age of 18. ) 2/7. .
- i R ) (~|| (&) )
~ ’ ) o
PRESIDING JUDGE: Fonorable Joseph C. Smithdeal
DATE OF HEARING: August 19, 2015
ATTORNEY FOR DSS: Renjornin L. Shealy
ATTORNEY FOR MS. GILBERT. Fro Se
ATTORNEY FORMR. TUCKER:  Pro Se
CASEWORKER: Mindy Miyares
COURT REPORTER: Sandra Davis
This ratter came before the court for & probable «.::e-u_nse hearing pursuant ta 5C Caode § 63-7-

710(A). This courl has jurisdiction over the parties and subject matler of this action, purstant to 5.C.
Code & 63-7-G10. /\ppéaranc \s al the hearing ore as listed above.

Sarvice of the pleadings in this matier was properly made.

Based upon examination of the Tile and the pleadings and a review of ithe evidence preserted, |

find that the South Carolina PDepartment of Social Seivices (hereinafter the Department) has

snade a prima facia showing as required by 5.C. Code § 63-7-710 that prohable cause digd vist

jor the Courtto take the ininor child into emergency protective custody and continues to i .38t

for the minor child to remain in thepn\g;jg:algmj,;!gg:_a_l,_gl_x_g;gggwi the Department because iherg,

is prohable cause 10 helieve, based on the evidence presented by the Department that retiiming,

the minor child to the home would sericusi endanger the child's ph sical safety or amotiona!
( sty endangier ihe ehie 5 PRI Suiiad e mimmsm e

well-heindg,

| MAIKE THE FOLILOWING FINDIMGS, hased on the prima facie shiowing reguired b 5.0 ‘
Code § 63-7-710, subsections (c) and (dy, having heard the witnesses presented by the
epartmant and having allowed the respondents 1o submit any affidavits and (o SroSS-exi e

4

/-,'
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the Departiments witnesses as wiheiber piobable cause existed to effect amergency vemovat
1. There was probable cause for the court 1o lake emergency profeciive custody and for ihie

Department to assume legal custody of the child based on evidence that SCIYSS investigation revealod

that the rninor child was living it the home the Defendants share, which was in a sordid condition and
smelled strongly of uririe; the minor child was observed to have no age-appropriate bed and the
Defendant mother informed that the minor child, despile weighing only four pounds, shared a bed wilh

the Defendants; Defendant Tucker has an open DSS case cenlered around allegation of domesiic

violence with another woman, which was indicated in 2014 for abuse/neglect in Spartanburg Covialy;
. Tucker has not complied with treatment from the 2014 case; and there wera no known suitabsts

relatives o provide for the child.

& Probahle cause remains at this time because there has not been a material or substantiat

&N

change in the circumstances with the parties since the EPG of the mitior child oceurred, and no.

az)r.)mhriam alternative placement for the minor child hag vet been focated,

3 The Plaintiff made the following efforts to prevent the removal of the child: No services weia

Lo )

olfered at the time of removal as Laurens DSS had no prior knowledge of this family prior to receiving
the repori. '

4. Reasonable efforls were not possible to preveni or eliminate the need for removal as oulines in
paragraph ane (1) above. | further find that reasonable services would not have ellowed the child 1o

remain safely in the home.

5. { find that continualion of the child in the home is contrary 10 the chiid’s best interest and welfare.
6. ( find that the child is a naturally bom ciiizen of e United Stales.
7. | ind that the child has not beon identified as being member of a recognized Native American

(ndian tribe.

9. Any child support being paid for the ahove named child shall be vedirected 1o the Denartment,
Y. | ind and conclude that a Guardian ad litem (GAL) shall be appointed to look after the best

interesl of ihe minor child pursuant to SC Code § 63-7-1 £20(1).
10, I find and conelude that should the Defendanis desire to have counsel they are to hire counssl

of their own choosing or apply for the appointment of counsel with the Laurens County Clerk of Court.

Failure 1o obtain counsel prior to the next hearing will not rosult in a continuance of the hearing.

11. | find and conclude that the Defendants will keep the Department notified of any chango 7

am:ldress', telephone number or any other changes effecting notice with regard to this case. If the
Defendants fail to keep the Department informed of their current address and telephoneg number i s
will not be grounds for continuing futtie l'\ﬂd:‘ir'lgs hased on kick of noibce if the Departmeoat has mailedd
solice 1o the address of file with the Department. |

THERGEFORE 1T 15 ORDENED, ADJURGED, AND DECRE ED thal:

The above findings of fact and conclusions of law are incorporated inlo the Order of wie ©
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if fully sel forth hersin verbatim.
1. Probable cause did exist and continues 10 st for the minor child 1o yemain in the shysical arad

legal cuslody of the Department;

(. Dased on the testimony presented the Court hereby relains the above lisied minoy child
turn of the child to the home would place the chitd
safety, and/or_mental

in_emerqgency protective custody and that re

at an univeasonable risk of harm affecting the ¢hild's life, physical health or

ing. The child cannot be protected reasonably from this harm if they are returned to the
vy to the welfare of the.

well-be

home at this time. Alsg, return of the child to the home would be contra

child and custody of the child is arantecd to the South Caroling Depariment of Social Services, |

also find that reasonable efforts were not possible to prevent or aliminaie the need for removal

as outlines in paragraph one (1) ahove and that reasonable services would not have allowed the,

child to remain safely in the home.

D. Custody of the minor child shall include the authorily to consent 1o rautine medical care i

wreatment as may be required, provide such residential placement for the child as it determings to be

appropriale, and the Department is designated as the child's personal representative as set out in the

Health Insurance Portability and Accountability Act (HIPPA) reguiations.
I-. Any child support the Defendants are currentiy paying on pehall of the minor child or support

from third parties on behalf of the minor child involved in this case shall be redirected o SCDSoH

effective the date of this Order.

I With iegard to altoroey or Guardian ad fiiem appointm
Githert shall be appointed @ Guardian ad fwn.

ents, the Court finds as follows:

_ X___{c)The following minor child, Kendal
X (d) The Delendants may quality for possible o bono alttormney appointments. i o
said appointment thraw.h the

Delendants wish appointed legal counsel, said defendants shall apnly far

Laurens County Clerk of Gourt, Laurens County Courthouse, Laurens, South Carolina. if the

Defendants meet the qualifications for incligence under $.C. Appellate Court Rule 602, said

Defendani(s) shall be appointed pro bono counsel in this case.  Said Delendants may retain covnsel of
Wheir own choosing or may represelil hemselves.
G. A referral tor child support shall be made 0 the office of Child Support Enforcement with dive
(5y days of the date of this Order.

H. Temporary legal and physical custody may Le transferred to a refolive or non-relative upon

approval by the Departmant and with the consent of the Guardian ad litem via Supplemental O

[ The firdings made in this Order, untass olherwise noted shall not affect the rights of the

Defendants o have a full trial on the merils wilk rogards to the issue of the removal of the child ir-m
their custody and whether or not the child should continue to be removed from their custody.

J. All parties and the GAL shall have full ancd complete access to anid be allowed to revievy i

reasonable notice any records rom any source whicd led o the allegations of child abiuse or s

;7
;,‘:
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which were conducted as a result of any allegations of child abuse of neglect, in this case, subjust 1o
s Code § 63-7-1990. Any reports, records, recordings, assessrments, and

evalnations, from agencies apart from NS5 which were conducted as a restill of any alleyaiions i child
abuse or neglect in this case must be abtained from the specific agency from which they were
s for such information wh

the applicability of &.

produced. Defendanls shall provide releas en recuired by said providers.

I Any 88, survivor's benefits, adoption subsidies, child support or other mornies received by

enefit of the minor child shall be redirecte: | by

Dafendant(s) from third parties on behalf of or for the b
nu, Defendam(s)

the payor to the party having custody of the ¢ hild, ef ffective inmediately. In the meantil

shall pay such monies to the cus stodial parly immedialely on receipt.

L. Defendants shall provide a current mailing addiess and tolephorw nuniber lo SCDSS and the
GAL and shall notify them immaediately of any change. Failure to keep DSS informed of Defenddant’s
current mailing address will not result in a continuance of the Merils hearing, or any othai

hearing, due to DSS being unable to locate and serve the Defendants with notice of the heaong.

ITI1S SO ORDERED.

1

“’kL A)YVL&/ ________ ( .............

h G' Smithdeal

lq%
\)udZP Feamily Court
f I(jﬁlh Judicial Circuit

Ot |
Hovembretr 2’ , 20156

Greenwood, South Cdloll'n.
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EXHIBIT D

3tate of South Carolina
Family Court

County of Laurens

South Carolina Department
of Social Services

)

)

)

) Transcript of Record
V. ) 15-DR-30-510

)

)

)

)

)

Shakeyra Gilbert and
Rodrick Tucker

Defendants.

March 3, 2016
Laurens, South Carolina

BEFOR E:

The Honorable Joseph C. Smithdeal, Judge.

APPEARANCE S:

Rosemerry Commander, Esquire
Attorney for SC Department of Social Services

Shakeyra Gilbert, Pro se

Rodrick Tucker, Pro se

Stacy L. Sheppard, RPR
Circuit Court Reporter
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WITNESSES

NO

I NDEKXK

DIRECT CROSS REDIRECT RECROSS

(There were no witnesses.)

EXHIBITS

DESCRIPTION

(There were no exhibits.)
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(The following proceedings weare held on
March 3, 2016.)

THE COURT: All right. What's the first case?

MS. COMMANDER: This is docket number
2015-DR-30-510, the Department of Social Services
versus Shakeyra Gilbert‘and Rodrick Tucker. »Both
defendants are present in the courtroom. Present
for the Department of Social Sefvices is Porsche
Thomas Moore.

It's my understanding that this case was
dismissed at the merits hearing, and the probable
cause order was issued thereafter. And they filed a
motion for reconsideration in this matter. And if I
may, I have a copy of an affidavit from the
Department.

THE COURT: The defendants have a copy of that?

MS. COMMANDER: Yes, Your Honor.

THE COURT: Ali right. " So, let's see,

Ms. Gilbert, this is your motion, I believe.

MS. GILBERT: -Yes, sir.

THE COURT: Okay. Happy to hear from you.

MS. GILBERT: What, sir?

THE COURT: Do you want to say anything?

MS. GILBERT: I can't hear you.

THE COURT: Do you want to-say something? Do
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you want to argue?

MS. GILBERT: Yeah. I just don't understand
what evidence they had -- they have presented for
the baby to be removed.

THE COURT: Okay. Anything else?

'MS. GILBERT: No, that was all.
THE COURT: Okay. Thank you very much.

Mr. Tucker, would you like to have an argument?

MR. TUCKER: Yes, Your Honor. Based on -- I
mean, if there's probable cause, then DSS -- I don't
-- we didn't -- they didn't present no evidence, no

nothing. The only thing they said, that the baby
didn't have . a crib and they didn't like how tﬁe
house smelled. And based on that, they felt like
they needed to remove the child, but I just don't
see how is that -- how the baby -- based on them two
situations, how the baby was in immediate danger for
them to remove the baby.

And then going‘back later on in the -- after
the probable cause hearing, them stating that, you
know, they put in -- they, you know, the affidavits
and their motions, why they needed to remove the
baby saying that they didn't have clothes =-- the
baby didn't have clothes, the house didn't have no

windows and all that. And then later on at the same
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hearing, the merits hearing, saying they didn't say
that, but vet it's clearly on the paper that they
did, you know, on the affidavits, 1it's saying that
they did say it and then later on saying that they
didn't say it.

1t seemed like they just put that on there just
as -- for the Court to grant them probable cause toO
remove the baby when they really didﬁ't have a
reason based on just not having a crib.

If that was the standard, Your Honor, a crib, I
mean, it wouldn't be -- I'm pretty sure a bunch of
people wouldn't have a paby if that was just a
standard by itself.

THE COURT: So are you saying that the
Department, at the probable cause hearing, presented
testimony tha; established only that there was lack
of a crib?

MR. TUCKER: And then they said they didn't
l1ike how the house smelled. And the house was
clean -- the house was clean. They didn't say it
was in disarray or nothing like that.

THE COURT: So you're saying offensive smell
and no crib; right?

MR. TUCKER: Yeah. They didn't -- I mean, I

didn't smell nothing. But at the same hearing, Your
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Honor, they even said theirself -- when they came, I

was in the process of changing my stepmother. 50
when they ancked on the door early in the morning,
I had done stopped what I was doing. You know,
she's disabled. So I had to come out of her room,
you know, then come into the 1iving room, then stop
changing her while they come. 1in.

So, I mean, if you're changing a, you know, a
70-year-old woman with no legs and she can't do
nothing for herself, if you're changing her and
that's the only thing they seen, the house clean,
but théy smelled something.when you're changing
somebody, an elderly lady, it had an offensivé
smell, I mean, of course,. you're going to have -=
you can't —-- I'm pretty sure if you walked in a
nursing home and they was changing people in there,
you wouldn't remove them kind of people. That'é the
same situation.

THE COURT: Did you happen to get a transcript
of that hearing?

MR. TUCKER: No, Your Honor. We just -- today
Mr. -- our attorney, he just presented me with the
cost, I guess hs had just got it today, for the
transcript. So we didn't have time to order it.

THE COURT: Okay. Anything else you want to
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say?

MR. TUCKER: No, Your Honor. Thank you.

THE COURT: All right. Ms. Commander.

MS. COMMANDER: Just briefly, Your Honor. The
probable cause hearing was held. And it's my
understanding that Attorney Benjamin Shealy was here
at that point, but he presented the case. And as
you well know that, according +o the statute,
hearsay statements are allowed. And the whole
purpose of the probable cause hearing is just to
determine if there's reason -- & reasonable reason
to believe that a child is subject to abuse or
neglect.

At that time, Your Honor, the Court felt that
Ehere was reason to pelieve that the child was being
abuse or neglect'~— or subject to, excuse me, abusé
and neglect according to the statute. As such, we
did not see reasons tO actually have the probable
cause order -- the whole issue of probable cause
actually reconsidered.

A hearing was held. I believe Ms. Shakeyra had
a chance to —- Shakeyra Gilbert had a chance to
question the witnesses at that time. Mr. Rodrick
was also éresent. He had a chance to also question

those witnesses that were presented to the Court.
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Andd if I'm not -- 1f I'm not incorrect, I believe
even an affidavit might have been introcduced to the
Court from the defense side.

We just say that the order that was issued that
relates to this probable cause hearing shall stand.

THE COURT: Okay. Well, I'm looking at the
probable cause order. For whatever reason --— the
hearing was held on August 19th, apparently, I was
presiding, but it wasn't filed until mid December.
It wasn't signed until first week in -- or second
week of December and then wasn't filed until
December 15th.

And it looks like sorted céndition, smelled
strongly of urine, no age appropriate bed, child was
low birth weight or at least -~ or premature orAat\
least low birth weight and sharing a bed with the
defendants. And there was an open case. Looks
like, Mr. Tucker, you might have had an open case in
another --

MR. TUCKER: Yes, Your Honor, but what they
didn't tell you --

THE COURT: I'm not finished yet. IC looks
l1ike there was an open case centered around domestié
violence with another woman, which was indicated for

abuse and neglect in Spartanburg, and that,
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Mr. Tucker, it says -~ according to the order now, T
don't have an exact recbllect -— I don't have a real
recollection of the actual hearing, that's why I
asked about a transcript. But it also indicates
that you had not complied with the treatment from
the 2014 case. Apparen;ly, that's the reason that
the Court found probable cause to protect the minor
child at that time. Go ahead.

MR. TUCKER: Youf Honor, that case Or whatever
that was, that wasn't even against me, though.
That's what they ——‘they say that it's an open case.
against me, it was not even against me. I was the
victim in that and they used that against me, thét
they didn't put all the details in there, only that
it was a situation involving me, and the case wasn't
even against me. And they say 1 didn't comply,
because I doh't live in Spartanpurg for -- SO
Spartanburg, ain't nobody never even contacted me
for me to comply or whatever else they wanted me to
do.

And we did question the witnesses, Your Honor,
at'that hearing. Aand I think her name, Ms. Miyéres,
I asked her about the sorted conditions and she said
-~ she said she's just reading it on what's on

whoever called it in. She said(she didn't even
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notice it. She saidbshé's just reading whatever --
whoever repcrted something, but she said she didn't
notice that herself, that she just telling you what
she was told, when she the one was coming out there.

And the baby -- it might have been a low birth
weight, Your Honor, but by the time -- he had
al:eady been in the hospital, so by the time he was
with us, it was not a low birth weight.

THE COURT: Okay. The child was born January
~~ excuse me -- July 22nd.

MR. TUCKER: Yes, Your Honor.

THE COURT: And the child was taken into
emergency protective custody, what, August -- let's
see if I can find that. When was the child taken
into emergency protective custody?

MS. COMMANDER: August 18th, Your Honor.

THE COURT: Okay. So less than a month old?

MR. TUCKER: Yes, Your Honor. But the hospital
kept it until it was safe for it to had gain enough
welght.

THE COURT: Was the child sleeping in the bed
with you and Ms. Gilbert?

MR. TUCKER: She had -- there was a thing in
there, Your Honor, you know, like you can buy -- we

bought it at Target where it go in the middle of us
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1 and it sleep —-- it divide -- 1U's 1ike two little
2 things right here on each side where the haby sleep
3 in the middle.
4 THE COURT: VWas there any testimony to this
5 effect?
6 : MR. TUCKER: NO. They didn't want to hear it.
7 We showed them at the house. |
8 THE COURT: Any affidavits to that effect?
9 MR. TUCKER: I don't know what I put on the
10 affidavit, if they've got a copy of it.
11 THE COURT: I'm not sure I saw an affidavit in
12 the file. . |
13 T don't think I saw an affidavit. There
14 doesn't appear to be any affidavit in the Court's
15 file that was submitted during the hearing.
16 Anything else?
17 . MR. TUCKER: NoO, Your Honor.
18 THE COURT: Okay. SO you're pasically just
19 disputing —-
20 MR. TUCKER: oh, yeah.
21 . THE COURT: GO ahead.
22 MR. TUCKER: and also, like 1 said, they really
23 ~ -— you said they didn't file it till December and
24 all that, pecause after —-— after we, you know, after
25 it was dismissed and all, we filed a civil sulit.
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and [ quess Lhat's why they filed it sO late because
[ don't know if -- that's how —-

THE COURT: You say after il was dismissed, you
filed a civil suit?

MR. TUCKER: Yes, Your Honor. And that's why
-— 1 guess, that's»why they filed thét. That's what
-- T mean, they only filed that after they had --—
after the civil suit, and then they filed an amended
answer to that civil suit incorporating everything
from that probable cause order 1 guess. 50 that's
why we're here today.

MS. COMMANDER: And, Your Honor, if I may
address that portion of it. At every probable cause
hearing, any time that we —- the normal protocol
when DSS comes to court, we have to actually
document what took place in court. It has to be put
on paper, and that is why that was actually done,
pecause the hearing was done in August and it had to
be memorialized on paper, SO that's why that order
was actually submitted to the Court. It has nothing
to do with any type of civil action.

THE COURT: An order results from every
hearing. I don't know the reason for the delay.
Tt's usually much quicker than that. Tt's usually

-~ the order is usually issued within 30 days

116



10

11

12

13

14

15

16

17

18

19

20

21

22

24

25

ordinarily. I don't know Lhe rceason. IL'm not privy
to that reason that the order was not signed and
filed until Pecember -~ filed in mid December.

But without anything more, Mr. Tucker and

Ms. Gilbert, I'm going to deny, respectfully, the

_ motion for reconsideration. 1'11 find that the --

according to the order, according to what you ==
I've heard your testimony -- O YOur statements,
I've heard the statement of the Department of Social
Services and based on that, I find that the order —--
the underlying order was appropriate under the
circumstances. Okay?

MR. TUCKER: Yes, sir.

THE COURT: All right. Any guestions?

MS. GILBERT: No.

MR. TUCKER: NO, Your Honor.

THE COURT: All right. y'all have a great day.

MR.FTUCKER: Ybu, too. Thank you.

MS. COMMANDER: Thank you, Your Honor.

END OF PROCEEDINGS
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cCERTTEL

STATE Ol SOUTH CAROLINA

COUNTY OF LAURENS

I, the undersigned, Stacy 1.

Court Reporter for the Eighth

14

CATHE

Sheppard, Circuit

Judicial Circuit of

the State of South carolina, do hereby certify that

the foregoing is a true, accurate and complete

transcript of record of all the proceedings had and

the evidence introduced in the hearing of the

captioned cause, relative to appeal in the Family

Ccourt for Laurens County, South carolina, on the 3rd

of March, 2016.

I do further certify that I

am neither of kin,

counsel, nor interest TO any. party hereto.
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EXHIBIT E

STATE OF SOUTH CAROLINAIfENS COU Dy INTHE FAMILY COURT

S nr COURT FIGHTH JUDICIAL CIRCUIT
COUNTY OF LAURENS )
. 0 AR 12 P 25 .
South Carolina Department of Social ) DNocket No.. 2015-DR-30-510
SCWiCeS, : N i : ’-"': l \‘ }!{‘\ f‘v Q%r f?
. .A iy 0 ‘[)]}{[ﬁ‘:iﬁ" w) U A%
vs. ORDER DENYING
DEFENDANTS’ MOT 10N

Shakeyra Gilbert and Rodrick Tucker I'OR RECONSTDERA’I‘ION

)

)

)

)

)

Defendant(s). )

)

In the Interest of: )
Kyndal Gilbert DOB: 7/22/2015 )
Minors under the Age of 18 )
)

_._____———_______-____.-_-____—_..

DATE OF HEARING: March 3, 2016
PRESIDING JUDGE: The Honorable Joseph C. Smithdeal
PLAINTIFE'S ATTORNEY: Rosemerry Telder-Commander, Tisq.
CASEWORKER: Porcha Thomas-Moore
DEFENDANT:  Shakeyra Gilbert, pro se
DEFENDANT: Rodrick Tucker, pro se
COURT REPORTER: Stacy Sheppard

I A R

"This matter is before the Court upon Defendants’ Motion for Reconsideration of this
Court’s Probable Cause Order filed December 15, 2015. The Defendants moved that the
Court reconsider and vacate the portion of its order that probable. cause existed and
continued to exist for the minor child, yndal Gilbert, {0 be placed in the Tegal custody of
South Carolina Department of Social Services at the time of the probable cause hearing held
on August 19, 2015.

All of the above listed individuals were present and all stipulated to subject mafter

and personal jurisdiction.
"The Court teviewed the file, reviewed Plaintiff's affidavit, heard from Plaintiff’s

counsel and both Defendants. Since the Guardian ad Litern was not appointed at the time of

the hearing, the Guardian ad Litem did not have any standing in this hearing. The hearing

Pagelof2
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began with the Defendants addressing the coutt. Defendant Tucker agreed that he and
Defendant Gilbert did not have a bed for the baby at the time she was born, and she was a
premature baby that weighed about four (4) pounds at the time she was brought into catre.
Additionally, Defendant Tucker conceded that the house did smell of urine when the
agency’s representatives came to the house, but he stated that the home smelled that way
because he was in the middle of changing the diaper of an elderly lady that he cares for
when they arrived.

Plaintiff's counsel objected to the motion. She also informed the Court that the
purpose of a probable cause hearing is to determine if probable cause existed for the child to
be placed in SCDSS custody and continued to exist at the time of the probable cause
hearing. Also, she provided the definition of probable cause pursuant to 5.C. Code § 63-7-
20 (20), which states, “facts and circumstances based upon accurate and reliable
information, including hearsay, that would justify a reasonable person to believe that a child
subject to a report under ﬂ)is chapter is abused or neglected.”

The Coutt inquired as to if Defendants had a chance to cross-examine the witnesses
that provided testimony at the time of the probable cause hearing. The Defendants
indicated that they did, in fact, have an opportunity to cross-examine the witnesses.

Additionally, the Court inquired as to if the Defendants provided any sworn
Affidavits at the probable cause hearing. It was determined that they did not provide an
Affidavit at the time of the probable cause hearing.

NOW THEREFORE, in light of the foregoing and based upon the statements made
by the parties,

IT IS ORDERED, ADJUDGED, AND DECREED that Defendants’ Motion to
Reconsider the Probable Cause Order is DENIED. Therefore, the Court AFFIRMS its
decision in the Probable Cause order filed December 15, 2015.

' AND IT IS SO ORDERED. -
bl dmtde/

Jodefh C/pmithdeal
Eidk{th Jufiicial Circuit Family Court

Ve s

Laurens, South Carolina.
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EXHIBIT F

RN

STATE OF SOUTII CAROLINA ) IN THE COURT OF COMMON PLEAS

COUNTY OF LAURENS

IR i RN 9
Rodrick Tucker and Shakeyra ) C. A. NO: 2015-CDP-30-897
Gilbert, )
Plaintiffs, Yo
)
vs. ) ORDER
)
South Carolina Department of )
Saocial Services, Mindy Miyares, )]
and Deniece Shelman, )
)
" Defendauls. )
)

This matier is before the Court on two motions by the Defendants, the South Curolina
Department of Social Services, Mindy Miyares and Deniece Shelman. The first motion is a

Motion to Strike Punitive Damages, and the second motion is a Motion 1o Dismiss Individuals.

The Plaintiffs are Pro Se. The Plaintifs Rodrick Tucker and Shakeyra Gilbert appeared at the
‘ h Pl

heartng,
The first motion iavolves the issue of punitive damages and whether one could seck

sunitive damages under the auspice of the South Carolina Tort Claims Act. Scclion 15-78-

120(5)(D)(70) siales as- follows, lo-wit:
“No award for demages under this Chapter shall include punitive or exemplary
damages or interest prior to judgment.”

The Plaintiffs stated that they had no objection to the Motion to Strike Punitive Damages,

aad, therefore, the Motion to Strike Punitive Damages 1s granted.
The second motion involved the naming ol two individuals as defendants, Mindy Miyares

o8

) ot

y‘“:a} fv‘\&‘w
A Y

;
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and Deniece Shelman. The two individuals were cmployees of the South Carolina Department of

Gocial Services, arxd Affidavits were presented to the Conrt by Ms. Miyarcs and Ms, Shelinan

stating that they werc eraployees of the Gouth Carolina Department of Social Services and that in

regard to the facts and circumstances of this matter, the individuats acted within the course and

scope of their employnient as cmployees of the Delendant South Carolina Department of Social
Services.

The Court has reviewed the Aflidavits of Ms. Miyares and Ms. Shelman, and the

{ of the Plaintifls in which the Plaintiffs have alleged that both Ms. Mivares

Amended Complain

and Ms. Shelman were employces and agents of South Carolina Diepartment of Social Services,

and acted under the authority of their dutics as cmployees of the South Carolina Department of

Social Services.

Mr. Tucker argued against the pranting of this rotion, but could not provide any evidence

that said individual Defendants, Ms. Miyarcs and Ms. Shelman, acted in any way other than in

ihe course and scope of heir employment with the South Carolina Department of Soctal

Qervices. Section 15-78-70 states as follows:

“prior to January 1, 1989, a person, when bringing an action agamst a

govcmmental entity under the provisions of this chapter, shall name as a party

defendant only the agency oF political subdivision for which the employee was

acting, and is not required Lo name the employee iadividually, unless the agency

or political subdivision for which the employee was acting cannot be determined

at the time the action is instituted. In the cvent that the employee is individually

named, the agency or political aubdivision for whicii the cruployee was acting



must be substituted as the party defendant.”
IT 1S HERERY ORDERED, ADJUDGED AND DECREED that thic Molion to Strike

Punitive Damages is hereby granted, and all allegations in the Complainl as to punitive damages

arc hereby stricken.
IT 1S FURTHEI ORDIRED, ADJUDGED AND DECRELD that the Motion to Strike

Individuals, Defendants Mindy Miyares and Denicce Shelman, is also hereby granted, and the

names Mindy Miyares and Denicce Shelman arc hereby stricken and this case shall proceed

e

against the South Carolina Depariment ol Social SC!‘\-’i(.‘,C,S./’

o f
IT 1S SO ORDERED. o
\ 978409,
F & s

) &
Egi_ [T a0

AT Sl R TR GV —
JUDGE OF THE ElGl-l'l’l-l:ﬁJf):} AL CIRCUIT

A TRITE QO OF QRIGINAL
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CERTIFICATE OF SERVICE

Re:  Rodrick Tucker and Shakeyra Gilbert vs. South Carolina Departmentof Social Services
C. A. No.: 2015-CP-30-897

. A»‘z
I hereby certify that I have on this 23" dayof Mtkﬁ\/{ ,20l _served the Defendant SCDSS'

Memorandum in Support of its Motion for Summary Judgment by sending it by email to the foliowing

email addresses:

rodrickt22 1 @gmail.com

ShakeyrarGilbert@gmail.com

Belinda H. Byers, Paralegal
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‘STATE OF SOUTH CAROLINA

COUNTY OF LAURENS

IN THE COURT.OF COMMON.
.Rodrick Tucker-and Shakeyra Gilbert, "PLEAS
Plaintiffs,
8. CASENO.: 2015-CP-30-897
SCDSS, MEMORANDUM IN OPPOSITION TO

‘Defendant. MOTION FOR SUMMARY.JUDGEMENT:-

_
The Plaintiffs in this action file this memorandum in opposition to Defendants:Motion for

“Suriimary Judgment.

'FACTS

On or-about August 17, 2015, DSS employees (DSS) visited'the home of the Plaintiff”
‘Tucker. DSS first:spoke-to the Plaintiffs on the:front porch of the home before being allowedito
step inito-the living room. DSS went no further than the living roony of the home: Plaintiff Tucker
explained to DSS that prior to their arrival early that morning he wa in'the process of changing;
.and bathing his disabled stepmothier. DSS then asked if the minor child had a crib to which,
Plaintiffs responded she-did not because she’had only been there-a night and Plaintiff Gilbert.
. planned.on retumihg_'tofT,enn'essec-where' she resided.. DSS then stated thatuntil S,hakqxrajl_eﬁj
‘that she should consider using 4 dresser drawer.asa crib. DSS was'never in-a position in the!

‘horne to observe whether or not the minor child had “adéquate clothing * The horie was not in‘a
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“sordid condition” nor were there any broken windows. DSS left the home and later called back
asking for the Plaintiffs to come to the DSS office for a meeting. At the meeting DSS attempted
‘to_force Plaintiffs to sign a “safety-plan” agreeing to their child being removed from the home
‘becatise of an alleged open’DSS case involving Plaintiff Tucker i Spartanburg. DSS also
claimed that Plaintiff Tucker was “not.complying with his treatment plan” in Spartanburg. Atno.
‘time has Plaintiff Tucker ever been-a party to any:supposed treatment plan referenced by DSS.
"Plaintiffs refused to sign the safety plan without an attorney and DSS employee Deniece
Shelman attemipted to force the Plaintiffs into agreement with'threats of taking the minor child
‘ifito; foster care: Mrs. Shelian alleged that the minor child was being abused and neglected due
to the simple fact that'the child did not have a crib, Upon being threatened by Mrs. Shelman and
heari‘ng'he,rgsfatements, Plaintiff Tucker used‘profani;y towards Mrs. Shelman. Mrs. Shelman-and.
Mindy Miyares took great.offense to the profanityand disrespect:displayed vby_;ﬁwp.idint'i £f Tucker
and stated something aio‘n‘gdhe.line‘s of, _'-‘“We‘.;gqnn‘a ‘ggtft'ha't:b'aby‘ ouit:of that house one way or
‘another; we do this all day every day.” 'Sh"e‘iman‘r-a'f’s“o’zfstated:sthat she “hiad something for
disrespectful people.” Shortly after, DSS miade the Plaintiffs wait in the lobby for 30 minutes
then finally caine back outand said we were free to leave. 28, Duting the 30 miriutes that the
'Defendants were meeting, they-conspired with-each other to seck an ex parte order for removal,
all the‘\#hile-eknowihg'tha%t;ff}"iey.’:did.nof have sufficient grounds to-do'so.

At around 6 p.m. that same:day, DSS came to:the Plaintiffs home:with'an Ex Parte order for

custody of the finior child, The next day; a probable cause hearing was held in Family Court,

shortly before the hearing 'was to start, DSS gave the Plaintiffs copiesof various aftidavits
alleging+various things includingithat the house was in sordid condition, had broken windows,

Plaintiff Tucker was on probation for CDV, Shakeyra Gilbert had bruises on her arms:and that
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the minor child did not have adequate clothing. None of these things are or ever were frue:and
‘the Defendants willfully and intentionally made these misrepresentations to the Court in ‘order to
‘punish the Plaintiffs for speaking disrespectfully to them. Based on these misrepresenitations the
Family Court found probable 'Calis'é' under 63-7-20 (20) for the minor child to be placed into DSS
;custody: During the time the minor child was in DSS. custody, the Defendants repeatedly
‘Defendants never did any follow.up wisits‘or did any other type'of investigating during the time
‘they had the minor child. On orabout October 15, 2015, prior to the nierits hearing in Family
Court, DSS called Plaintiff Gilbert and again made the same offer to drop the case and give the -
‘minor child back if she would leave the home. Plaintiff Gilbert refused and stated she would
‘contest the merits of DSS’s case. At the merits hearing, DSS vol_un;arily disniissed the case,

‘against the Plaintiffs;

In'its Motion for Summary Jiidgement the Defendant relies on the fact that a Family

: Courtjudge made a determination that probable cause-existed for the minor child to:be taken into
'DSS custody:and as such issued an .‘Qid@rgs'taﬁng{»such.ffDé‘fendant'- also-relies on the fact'that a-
Motion to'Reconsider was denied. However:probable cause being found is the issue-in'this case.
The sole issues of this case are: (1) whether or not: DSS used mistepresentations, false
‘statements, and omissions 1o initiate the proceedings against the Plaintiffs; and (2):whether or not
the Family Court found probable cause based on these misrepresentations; -félse statements, and,
omissions by DSS. DSS has provided numerous affidavits suggesting that DSS employee Mindy

Miyares observed the following;:that the house: was in sordid condition; had broken windows,
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Plaintiff Tucker was.on probation for CDV, Shakeyra Gilbert had ‘bruises.on her arms and that
the.minor child did-not have adequate clothing. However Plaintiffs contend that Mrs. Miyares
‘fiever observedany of thiese thing and simply stated these things to bolster up hier chances of a

Fainily Court Judgé granting DSS an Ex Parte order, *

To:iake our case.we pointto Mis. Miyares's letter to her legal team (LETTER TO

LEGAL T_E?XM)_descr‘ibing_ her*“concems.” Nowhere in her letter does:she:mention the minor
«child not-having adequate clothes -nori:dko’es.shé‘?reférencq,-s‘eeiqg any broken windows or bruises
on Plaintiff Gilberts'arnis. She only references that she smelled urine based on Plaintiff Tucker
changing hisStepmother when she arrived. Ms, Miyares, as a normal part of her job woild have
surely dictated this in'a letter to DSS ‘attorneys seeking an Ex Parte order, as thiese would be
maj‘o_r concerns if they had truly be¢n.ob,sé_rved. Also, af the time she; ,reqpesjt_ed the order from
heg.z_aﬁomgys, she had been to'the house twice and talked with Plaintiff Gilbert in person twice
(LETTER TO LEGAL TEAM]). She would have surely’expressed broken windows and bruises

‘ackground réport prior to typing the letter to-he legal team, Mrs. Miyares should have kngwi

-as'a matter of fact that Plaintiff Tucker was not'on probation for CDV as she led the Family

‘Court to believe (SLED. ARREST REPORT). Also, as evidenced by the photos attached to the

-are clear issues of genuine material fact as to whethér or not-Ms. Mnares actually observed the
things she clainied to observe in her affidavits. There is also a clear issie of genuine-material
Cause Order.had Mrs: Miyares not made the;misrepresentations; false.statements and omissions

she did.
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‘The Defendant:candidly points out.that they havenot one but two Orders establishing
probable:cause pursuant to SC 63-7-20 (20). However, as-previously stated, the Orders
‘establishing probable cause areri’t the'issues of this case. Theérefore; the Orders cannot be the

“Taw of the'case”; especially when there‘are allegations that such Orders were obtained by fraud,

‘ANALYSIS

MALICIOUS PROSECTION

The Defendant.clainis that Plaintiffs cannot prove the elements of malicious prosecution:
These elements are (1) the institution or continution of original judicial proceedings; (2) by or at
the iristance of the defendafit; (3) termination of such proceédings in the plaintiff's favor; (4)
‘malice ininstituting such proceedings; (5) lack of probable cause; and (6).resulting injury or
‘damage: |

The first three elements:are ot in dispute as DSS caused to be instituted original judicial
proceedingagainst the Plaintiffs. These proceedings were ultimately terminated in the Plaintiff's’
‘fayor.

Astfor the malice réquirement; malice is‘definied as the deliberate, intentional doing of
-act without just cause or excuse: Plaintiffs have provided two affidavits (EXHIBITS A AND B)
_proving that the DSS employees made statements:that they were *“going to get the baby one way
‘or the other”.. These statements were made directly after a heated verbal éxchange between
Plaintiff Tucker and DSS.employees. DSS has tiot presented any evidencé contrary to these
statemients having been made. A previously stated DSS had ﬁQ»jfii‘itffé‘LéﬁS,oané institute
-proceedings against the Plaintiffs without probable and secondly without having performed any-

‘type of investigation that-could have even turn.up-a reason to institute such proceedings. But, for:
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-argumentssake, even if we assume the DSS employees presented evidence that they did not.
make the threats and threatening statements, malice could still be inferred by the lack of probable

‘cause. Law v. S.C. Dep’t of Corrections; 368 8.C. 424,629 S.E.2d 642 (2006). Based on the

affidavits provided, there are still issues in dispute as to whether o not there existed probable
-cause..

':'I'n--_r‘e.ga.rds{foﬂthe -‘Pro_bablc'_ca;txs,c;.rcgpi,ggmen‘f; as '~preyiqusl¥as‘taﬁééif above, the issues.in dispute: n
‘this case are if-DSS had a probable cause order but whether or not Mrs. Miyaresactually:
‘observed the things she claimed to observe in her affidavits. There’is also a:clear issue of genuine
‘material factas to Whether or riot the Famnily Court would have granted the Ex Pafté or the
Probable Cause Order had Mrs. Miyares not made the misrepresentations, false statements and
‘Miyares to her legal team that show by a. preponderance:of the evidence that Mrs. Miyares
‘simply-did niotiobserve the things she:swore:to in her-affidavits. "'T‘he'se'imisrepresenfations'caused'
a violation of the P’Iﬁinziffs’.due:z:processsﬁghts guaranteed under the Fourth Amendment of the

‘United States Constitution that afford then the exclusive and fundamental right to raise thelr
‘between parent and child is constitutionally protected: Wehave little doubt that the Due Process
Clause would be offended "if.a State were to attempt 10 force the breakup of a natural family;

over'the objections of the parents and their children, without some showing of unfitness and fb'ff"

the sole reason that to do so Was thought to be in the children's best interest," ™ Quilloin'v,

Walcott, 434 U.S. 246 (1978)..

- The Defendant cites Lynch V. T ovs.R Us:.Delaware in its Motion for Sunimary

Judgement. DSS claims that the-evidence.yields only one conclusion, that DSS has probable
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-cause. However:as in Lynéh,ff[?'lz_iinft'ixffs'f have submitted evidence suggesting that probable cause
did not:exist at the time DSS!instituted its-action. “In-this case; evidence was presented to
‘support Lynch’s claim that Toys “R” Us lacked probable cause to bélievé sk had committed
shopliftirig; and malice may be inferred from & lack of probable Cause'to institute the prosecution
action. Id., 368 S.C..at 437, 629 S E.2d at 649.”
Accordingly, we ask'that the Court deny. the Defendants; motion for Summary Judgement

‘on the-malicious prosecution:claim.

ABUSE OF PROCESS

The Defendant also claims the Plaintiffs cannot prove the elements of the abuse of
‘process claim. These-elements are: 1) an "ulterior purpose,” and 2):a "willful act.in the:use of the
process not proper in the conduct.of the proceeding,

"An ulterior purpose exists if the process is used to gain an‘objective not legitimate in the

s of the process.” First Union Mortgage Corp. v, Thomis.-317°S.C..63; 74451 SE.2d 907,

914(Cr. App. 1994). Tn the present case; weallege that the ulterior. purpose of DSS was to force:

the Plaintiffs into.complying with safety plans and treatment.plans, all the while knowing there.
‘wasno-evidence: or-probable;cause at dll to warrant DSS intervention. Another ulterior purpose:

alleged was to'force Plaintiff Gilbert to:leave the home of Plaintiff Tucker. This ulterior purpose
s further evidence by DSS “indicating” the Plaintiffs for abuse and neglect although they had

‘performed o investigation, nd without evidencé to sipport the indication of abise and neglect;
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This ulterior purpose can further be implied by the willful-acts of the Defendant that were-not,
authorized orlegitimate. -
definite act.. . .-hot authorized by the process of aimed at an object not legitimate i the use of the

‘process is required. Hainer. 328 8.C.-at 136, 492 S.E.-2d.at 107. In this instance, there are not one:

‘but two willful improper-acts. The:first act was Mrs. Miyares swearing and affirming to multiple:
«atfidavits;stating facts she-knew'to be untrue. The second act was Mrs. Miyares giving false.
testimony to facts she kiiew to be:untriie. These actsiare neithet authotized nor légitimate in.the
-use of Family Coiift probable ¢auise proceedings: These acts were done with the express;ifiterit.to
pervert hé caise of jstice and to mislead the Family Coirt |
~ As such, we ask the Court to deny the:Defendant’s Motion for:Summary Judgement on
‘the.abuse:of prqcess claim.
DEFAMATION OF CHARACTER - SLANDER
In regards to the defamation of character claim, the Plaintiffs would respectfully ask-
putsuant to SCRCP 19 (a) (1)-(2), that the Coutt join Mindy Miyares and Deniece Shelnian iri
‘the individual capacities in the interests of just adjudication: Tn anOrder'dated February9;.2016;
‘the:Court dismissed'both parties in accordance with the SCTCA. However, the Court stated it
would entertain m_o.tﬁioxis to rejoin the parties if Plaintiffs provided evidence-of fraud, malice, or:
that the parties’ actions were:not/in the course of their duties. Plaintiffs have provided three
affidavits that showevidence all three things. Additionally the defamation of chatacter claimwas.

rieveragainst DSS:itself but rather Deriiece Shelrnar.

GROSS NEGLIGENCE
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Gross negligence:is: the intentional conscious failure to do something which it is
incumbent-upon one to do or the doing of a thing intentionally that‘one ought not to do."

Etheredge v. Richland Sch. Dist. One, 341 S.C. 307,310, 534 S.E:2d 275, 277 (2000). To

establish a claim for gross negligence a Plaintiff must éstablish (1) the Defendant owes a duty of
«care to him; (2) the Defendant breached that duty by negligent act or omission, (3) Defendant’s
‘breach:was the:actual or proximate cause of Plaintiff’s injury, and (4) Plaintiff suffered an injury
‘or damages.

Thie Defendant alleges that we, the Plaintiffs, have not even alleged a'duty owed by DSS
to us; However, this duty is stated in our Ameiided Complaint in pardgraph 76. DSS is required
o conduct a thorough.investigation before removing children from their parents, and DSS did
-not-do-so in.this case. This duty is eyidenoeb_ySCGﬁon 63-7-920 (a)(1) of the South Carolina
:Code of Laws. Being the sﬁbject of a DSS investigation, the Plaintiffs were owed a duty by DSS
to cdmp”lefe a thorough investigation before deciding fdremové our child. This duty is further

v‘eVidenC‘é’bYﬁg ass V. DSS “DSS cannotremove a child unless there is anunreasonable Safen

threat to.the child, and that-the standard practice is to keep.children in the home when possible.

‘Lastly this duty-is evidenced by Jensen v. S.C. Dep't-of Soc: Servs., 297.5.C. 323, 331-32,:377

S.E2d 102, 106:07 (Cr.App.1988), which held that the sections mandating DSS investigate:and
f--in'tervénésto remove an endangered child from the ot create a-s.'pieé’ié'l,duty.x

Having established that DSS owes us a duty, we.now point'to specific things DSS did to
‘breach'that duty. (1) falsely claimed to witness broken windows at the Plaintiffs home; (2)
falsely claimed to observe the minor child to be without adequate clothing, (3) falsely claimed
“that Plaintiff Tucker was: on probation for.CDV, (4) falSelyfc‘laimed-tov witness:bruises on

Plaintiff Gilberts arms,,(5) gave sworn testimony attesting to observing things she knew to be:
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‘Plaintiffs mto a safety plan knowivn’g: she did not have adequate or just cause, (8) failed to
performa ihc;rough pre-EPC investigation, (9) failed to perform a thorough post EPC
investigation, and (10) refused to place the minor child with suitsble relatives even though
mandated bypohcy to d0 s0. These breaches are all evidenced by the attached affidavits. These
breaches were the direct cause of Plaintiff’s missing time with tlieir child, rights an?l accessito
. tiiﬁeir child being taken away and emotional pain. |
Accordingly; we the Plaintiffs; ask that the Court deny DSS’s motion for Summary

Judgment on all causes of action.

Spartanburg, South Carolina
May 31,2016
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OFLAURENS

)
)
;
_Rodrick: Tuckerand Shakeyra Gilbert ) o .
Plaintiffs, )  AFFIDAVIT OF RODRICK TUCKER

)

)

)

)

)

'SCDSS

" Defendant. ) Docket No. 2015-CP-30-897

PERSONALLY appeared before me, Rodrick Tucker, who being duly sworn, deposes

and states the following:

On August 17, 2015 I was at my home helpmg my stepmother bathand get dressed. Tt was
approxnnately 8:30 when I beard ‘my dogs barking whlch let me know someone was at the'gate. T
finished puttmg my stepmothers cIothes onand I went outside to see two women who'identified
ffthemselves as DSS employees. The two ladies, Mmdy Mlyarcs and another ¥ Woman, toid us’ about a
. teport they had received'and we discussed the report. The ladies then asked to come inside to see if we

;had furniture to Wthh I agreed I explamcd to- the ‘women that shortly prior to their amval I had was
3ust gettmg my stepmother dressed and bathed and changing her bedside | pan. The two Iadles wentno
further than the living room and s__poke with us dbout gettmg:.a criband then they left. The following
 ‘morning; DSS called stating she wanted us to'come inito the office to'which we wanted to know why.
‘Upon meeting with Mindy Miyares and Deniece Shelman at the DSS office, they attempted to force us’
‘into :sigxﬁhg’a’""“saiféty‘ plan™ which'she stated my baby would have to'go live with. someone else.

‘Shakeyra: and.I:askcd her why our baby" needed to go live with: someone else and she; stated that
‘because: our..:-baby was be_mg abused and,neglected. I'told her'we couldn’t szgn_anyﬁun}g,}um;l .ou;
attorney reviewed it and Mrs. Shelman, in an attempt to'scare me I guess, stated that she would get the
:"'fi"f‘.i'thenibut_.

‘baby ox'it of i:he ’hou's'e one wayv or another. After sh’é sald that, 1 loéf-my'tempef 'ésid'l it
MOUI‘H ON YOU BUTDON'T WORRY I GOT SOMETHING FOR DISRESPECTFUL
'PEOPLE”, and told us to leave and wait in the lobby. About thirty minutes later they:came back out
‘and said that we could leave and that someone would be'in touch. Later on that day, Mrs. Miyares and
‘Mis. Shelman showeéd'up at the house with the police saying they had.an ex parte otder for the baby.
The next day, during a probable cause hearing, Mrs. Miyares gave us affidavits saying that she

1
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; adequate clothes and that:-I was: on.probanon -for.‘CDV-'. NONE OF THOSE T-HINGS WERE TRUE
Mrs, Miyares further testified to thie same things under oath, Knowinig that these things were it tru.
The judge found probable cause based on these things and DSS was allowed to retain custody of our

Over the next two months, we were only.allowed to-see our-child two times. When'we-asked
that oiir baby be placed with fainily members, DSS refused. Ever though most of dur fMIly members:
‘met DSS requirements. DSS would not agree to a placement with family unless we would go-along
‘with their treatment plan. We attended a “family conference” with DSS outlininig their concerns with
us'and it was during that conference that Mrs, Shelman fold everyone in-attendance that she had been-
t0 my home and saw that it was in “total disarray™ and “just nasty”. took great offenise to this'because:
‘Mrs. Shelman has hever beeti inside my home nor was it in disarray 6r nasty. Dufing: another megting,.
Mrs Shelman:called Shakeyra out.of the room and told her she, would gwe “her baby ‘back if she would
Aagree to-a'treatment plan and leave ' my house. ‘We: had fio. subsequent contact W1th DSS other than
them offering us treatment plans which we rejected. They never came back to the house nor did they:
try to investigate anything. On the morning of the merits 'hearing_iMiﬁdy:called{? Shakeyra’s phone'again
‘and said they would dismiss the case if she would leave the home and fshé’%ifgail; fefused Once we
arrived at court, DSS dismissed the case against us. |

'FUTHER AFFIANT SAYETHNOT

.Sworn to and Subscnbed before me:

; ‘c%hm

[[ - Slgnat&(ofAfﬁant

NN Nt e R N

My Commission expirés v; ) QS-




STATE OF SOUTH CAROLINA IN'THE COURT OF COMMON PLEAS

- COUNTY OF LAURENS"

)
)
)
)
,RodnckTuckerandShakeyraGllbert ) o S
Plaintiffs, ,) AFFIDAVIT OF SHAKEYRA GILBERT
)
)
)
)

SCDSS

Defendant. ) Docket No. 2015-CP-30:897

PERSONALLY appeared before me, Shakeyra Gilbert, who being duly sworn, deposes
and states the following: | :

On August 1742015, I was at my boyfriend Rodrick Tucker’s house. I had been there since the
past Friday. Priot to ‘_me‘;:géin_g there, my mothet had told me that if I went to.his house she would call
DSS because she does not like Rodrick. T guess she made good on hér promise because that Monday,
atarourid 8:30 am., DSS showed up to the house. The two. ladJestdy Miyares and another
unidentified Wornan, spoke with us ori the porch and thén'asked to coine inside. Prior to DSS ariving,
Rodrick was in the process.of bathing and changing his stepmother’s bedpan and he advised them of
this when they asked to step: inside. Once m31de, the two ladles stepped into the: hvmg room and went.
no further. They were neverina posmon to détermine’ whether or not my baby had clothes ornot. Not
did they even ask about clothes: They s,lmply_su.ggested that we get a crib and in the meantime the
baby may have to sleep in'a dresser drawer. However after that the DSS employees left. The following
mofiing, DSS called statinig she wanited us to come into the office to Which we' wasited to kinow why,
'Upon meetmg with Mindy: Mlyares and Deniece Shelman at the DSS: ofﬁce they attempted to force'us
_ _1;;19 signing a “sa__fety ,plgm ‘which she stated my.baby wmﬂd have to go live with someone else. I
immediately inquired as to why my child needed to go live with someone else and she stated that my
‘baby was being abused andfnegleciea;ﬂponhearingfﬂﬂs? my boyfriend got upset and he exchanged
‘words with Mrs. Shelman and Mrs. Miyares: They were Véry-upset ihatf-hehad"'(fﬂs‘séd’ affth'éfn and Mrs.
Shelman said: that she “had something:for d;srespectﬁ;l people. After that she.ordered us to wait.in'the:
Iobby About thu'ty mmutes later they sxmply sald we could leave and someone woild be'in: touch
Later on'that day, Mrs. Mxyares and Mrs. ‘Shelman showed 1 up at the house with the police saying they
‘hadan ex parteorder-for my. baby. The next day,. durmg a probable cause hearing, Mrs. Mlyares gave
us affidavits saying that she gbserved our home to b poor condition, broken windows, smelled of

1
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‘urine;; myf:babyﬁd'idn’ft'havc'a&éguate,;él&hes and ‘that Rodrick was ,'on;proba’fioh,forgCDV, NONE OF
THOSE THINGS WERE TRUE. Mrs. Miyares further testified to'the same things unider oath,
knowing: that these thmgs ‘were not true. The judge. found probable cause based on-these things : and
“DSS was allowed to retain. custody of my baby

During the next two m‘ont'hs?-wec_were only permitted to'see our child twice. DSS also refused.
to place our baby With any of our family memibers. Rodrick’s mom passed & background check'and a
‘house visit and thcy' still reﬁlsed‘to-le’tmyf baby go'to her home for no reason but:to try to make me.
comply with their treatment plan. During a family conference meeting, Mrs: Shelman told everyone: -
:she had been to our home and it was in disarray and nasty. Mrs. Shelman has riever been to our home.
yet ,élone.ins_'ifi'e of it. At another meeting with DSS, Mrs. Shelman called me out of the room and said.
‘that she was willing to.give my baby back to'me if I would take parenting classes and leave Rodrick’s
-home. Her exact words were, “Listen, all you got to do is leave the house, that’s all we want. I know
‘youi want your baby back. But hey, as long as you wanna sit down ?there“the<,longf§r"v\;e going tokeep-
KAG. It aint hurting nobody but you. What's so hard about signing 4 treatment plan and gettmg{our
‘baby back?” Iresponded to her, “Because I'm not going to admit to something I didn’t.do. T have:
never neglected my child and I'm not going go along withi your lies.” We had no subsequent contact-
with DSS other than them offering us treatment plans which we rejected. They never came back to the
house nor did they try to'investigate anything: I.r.l,ever.hadrany convemafionzﬁith»iDSS discussingme
having obtained clothes of a crib, they never asked. My only direct interaction with DSS was when
‘they offered to give me baby back if I would leave Rodrick’s home and take parenting classes and I
‘fefused. On the morning of the merits hearing Mindy 'céﬁéd.ﬁe:agm'l'md'isddﬁ"&@f would dismiss the
case if I wouild leave the honi¢ anid I again refused. I'old her we would contest thementsofDSS’s
«case in‘court. Once we arrived at-court, DSS dismissed the case without stipulation.

rSwom to and Subscnbed before me .

“Notary Pablic for South Carolina

My Commissionexpires Y- 1o
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS,

COUNTY:OF LAURENS

" Plaintifs, AFFIDAVIT OF LINDER DANDY

. SCDSS

Docket No: 2015-CP-30-897

)

)

;

_ _Rodnck Tucker and Shakeyra Gilbert )
. )

)

. )

Defendant. )

)

)
'PERSONALLY appeared before me, Linder Dandy, who being duly sworn, deposes and
states the following: |
On August 17, 2015, 1 was af iy house, My, stepsoti, Rodrick was helping mie get ready fo the.
day when the dogs started barking.. When the dogs start :f:arking_fthai;usuauy ‘means:someone:is outside:
So he finished helping me'put iy clothes on ard went to answer thie door. A short while later I heard.
him come back into the house with some women so T opened my room:door to see who it-was and
@here was a white lady and a black lady who later learned were DSS. T heard them talking about them,
getting a crib for the baby and aftér that they left. My house was clean and in o way Was it in' ary bad
condition whatsoever. The only thing they might have smelled was my bed pan being emptied five
minutes before thiey walked in the door. They never wenit no further than the living roomm éither. T
'didli’;.tfheafiﬂ)jcmtsa}’? ong word about the baby having clothes or'not-having clothes. The next day they
came back with the police wanting the baby. When we went to the courthouse.in Greenwood, the same
tady was on the stand teihng the Judge she Saw broke wmdows and that my house ‘was nasty. 'I'hose
thmgs are lies:and are not: true Anyway I guess they let DSS keep the. baby but-we hadto go'toa
famxiy meetmg At the fannly meetmg, anew lady named Deniece told. everybody she saw.my house’

‘toin dlsarray and that it was nasty. I néver even saw that lady until that ‘meeting so there:is:fio way'she-

everbeen to.my house. Some months later they finally got the baby back.

'SAVETHNOT

Sworn to and Subscnbed before me

L7

My Commissionexpires |21 -2S™
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South Carolina Law Enforcement Division Page1of4

Resuits
Name RODRICK TUCKER
DOB 1993 03 10
‘Gender Male '
PR ' “The ‘record. is based on a-.search using
Maiden Name ‘Last Name, First Initial, Gender, and
Eenl & .Datg of Birth , and SSN Only. Compare
SSN %*%*%%4234 ‘alt Idenﬁfying data -given: for record
‘ansaction OMITI39150 ‘subject with’screéning subject.. Fingerprint:
. T@n " ‘on QMIT132150 , «comparison is. recommended -as:the most .
-Date of Check January 05, 2016 at 13:21. f&l;;?(l; ‘means ‘to adenbfy ‘a record
watlnd . *¥ At ddved- oy
;INTERNET RAP. SHEET -REQUEST o
ORI-SCLEDOO00 SID-SC01942428 FBI-*#k*~vsxx& PUR-E
~ATN=WEB, ACCOUNT’ '
AUTHORIZED USE' ONLY: Hrhs ke ‘CONTACT .CONTRIBUTING.

AGENCY "FOR SPECIFIC/MORE DATA ABQUT™ ‘CHARGES. AND/OR DISPOSITIONS.
‘BECAUSE ADDITIONS OR DELETIONS MAY BE MADE AT~ ANY TIME, A. NEW COPY
SHOULD BE. REQUESTED WHEN NEEDED FOR: SUBSLQUENT UsE

'PAGE-01 DATE-01/05/2016 TIME-13:16: 56
"REQ ‘ORI~SCLED0000 'S 'C ‘LAW ENF ‘pIv
.SID~SC01942428 FBI-

NAME - TUCKER, RODRICK ‘RASHAD SEX-M RACE-B
:HEIGHT-509 WEIGHT~150 EYES-BRO HAIR=BILK SKIN—- BORN~-SC
EFPC- -HENRY-

'1~FINGERPRINT ‘IMAGES 'ON THIS SUBJECT ARE STORED ON. SCAFIS

DATE OF LAST UPDATE—-12/02/2015

BIRTH . , )
DRTES 'MARKS SOC. SEC  MISC NUM
‘RODRICK ROSHAD JAMAIN 03101993

'R, “RODRICK ROSHOD
v:_RODERICK ‘RASHOD

“TAT ‘HAND
TAT L HND
o TAT ‘CHEST:
‘TUCKER, 'RASHAD e
TUC ER, RODRICK ROSHOD J;

TUCKER RODRICK RASHAD: 05/1112010
150420100 - ‘SPRRTANBURG PD: o

ATN'422100165782
WARR 66942EX;
CI! -5~ 150 03~ 560—MISDEMEANOR S
" ) ARREST CHARGE ~BREACH OF
" ‘PEACE
OFFENSE'DATE 05/11/2010

https://catch.sled.sc.gov/SCBackground.aspx2tokenzgfU 17VDEZMjEIMERBMTM3MjhCL... 1/5/2016



South Carolina Law Enforcement Division.

‘PALM PRINTS AVAILABLE

TUCKER, RODRICK' ROSHAD JAMAINE. 03/2T
$C0440100 ‘UNION PD

CASE-0412000760"

ATN=44D000002394

WARR-52957FR._
CIT-56~5-2920-MISDEMEANGR.

ARREST CHARGE ~RECKLESS DRIVI
OFFENSE DATE=03727/2012

TUCKER,. 'RODRICK: 05/23/2012
20100 SPARTANBURG :PD

05-0554-12

ATN-422100194430:

WARR-J0152
CIT-16~11-¢

0'(B) (3) -MISDEMEANOR
-ARREST 'CHARGE .~MALICIOUS
INJURY_TO PERSONAL- PROPERT

OFFENSE DATE-05/23/2012
PALM PRINTS AVATLABLE
WARR-J015269
CIT-16-17-722(C) -MISDEMEANOR
ARREST CHARGE FILING FALSE
POLICE’ REPORT
OFFENSE DATE~05/23/2012
TUCKER,. RODRICK: .07/11/2012
SCO420100 SPARTANBURG. PD
CASE-20120711:
-ATN-422100196257
'WARR 0000000000 @
CIT-56-7- BO(F)"MISDEMEANOR
ARREST CHARGE--TRAFFIC/FAILUR
E’ TO APPEAR
OFFENSE DATE 07/11/2012
PALM PRINTS . AVAILABLE
5TUCKER, RODﬁICK"kOSHCD 02/28/2013
'SC0420 :

ATN-42210
_WARR-20

“TIC VIOLENCE 18T OFFENSE
OFFENSE DATE 02/28/2013
PALM PRINTS:'AVAILABLE

“TUCKER, RODERICK.RASHOD'
'SCO420000"SPARTANBURG CNTY. SO

ATN-4227100219441
LWARR—2014A4210202357

R)=MISDEMEANOR ) -
ARREST CHARGE ~CRIMINAL DOMES:
T TIC 1ST ‘OFFENSE:
'OFFENSE: DATE-07/26/2014
PALM PRINTS/AVATLABLE
“MISDEMEANOR

: .COURT CHARGE' 01-~CRIMINAL
WARR= 2014A4210202357 -DOMESTIC 'VIOLENCE 1ST
OFFENSE

‘ARREST CHARGE +GRIMINAL DOMES.

Page2of4
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‘South Carolina-Law. Enforcement Division.

TUCKER, .
'SC0420100 ‘SPARTANBURG: PD
\CASE~07079014 :
ATN-422100219587
WARR-2011A4210102985
CIT=16~17~ 495(A)~MISDEMEANOR

CIT= 16 17 495(A)°MISDEMEANOR

TUCKER, YRICK. RASHAD
SC0420100 ‘SPARTANBURG PD.
CASE~09000214

ATN 422100221371
WARR-BW20142556.
€IT-20-1-1350~-MISDEMEANOR

TUCKER; RODRICK RASHAD
$C0300200 € INTON PD

ATN-30D200005288
WARR*943419Y
C1T-16-25-20 (A) ~MISDEMEANGOR

CIT--MISDEMEANOR:
DOC=30.
WARR-94341FY.

TUCKER, RASHAD
500420100 SPARTANBURG PD
-CASE-05006212
:ATN 422

CIT=16-17=530-MISDEMEANOR:

hitps:/catch:sléd.sc. gov/SCBackgrouiid aspxtokepz§U 1 JVDEZMJEI MERBMTM3MjhCL...

:RODRICK RASHAD JAMINE

09/22/2014.

‘COURT  DISP-NON-CONVICTION;
DISM/NOL PROS/PROS ENDED
‘COURT DATE-05/08/2015

-ATN~422100219441 ’

»07/31/2014

ARREST' CHARGE ~TRANSPORT
‘CHILD QUTSIDE OF STATE(3’
E_AYS)
‘OFFENSEDATE-07/31/201¢
‘PALM ‘PRINTS AVAILABLE

COURT' CHARGE "01<TRANSPORT
‘CHILD. QUTSIDE OF STATE(3

COURT DISP~CONVICTED; 3YRS:
SUS, 3YRS PROB/ CETS "6DYS/

ATN'”221H6219587

ARREST CHARGE --~CONTEMPT  OF:
‘FAMILY COURT BY ADULT(CIVI
L
OFFENSE DATE 09/22/2014
'PALM PRINTS AVAILABLE

sARREST CHARGE . ~CR1MINAL DOMES
TIC\VIOLENCE 1ST OFFENSE
OFFENSE ‘DATE~ 11/30/2014

COURT CHARGE 01-CRIMINAL

_ DOMESTIC VIOLENCE*
COURT DISP-NON=CONVICTION;
NOT GUILTY/BENCH' TRIAL

COURT DATE-=11/30/2015
-ATN~ 300200005218?

05/02/2015

ARREST-CHARGE "=PUBLIC; DISORDE

OFFENSE DATE=05702/2015:
PALM PRINTS:AVAILABLE

Page3of 4
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South Carolina Law Enforcement Division Page4 5f4

§C0420156 SPARTANBURG PBP “CUSTODY, STATUS=PROBATION
CASE-5C0420°
-CI1416~17-495 (A) “MISDEMEANOR;

‘COURT- CHARGE: 01-TRANSPORT
CHILD oursrom O STATE(3
DAYS)

;COURT- DISP—CONVICTED 3 YRS
Ss TO 3 YRS 'ROB

ATN- 429000509651 '

@ ~ WARRANT OCCURS :WITH MORE' THAN ONE ‘SID NUMBER

‘BASED ON SEARCH .OF SCLED CJTIS CCH. EILE USING SID/SC01942428

THIS CRIMINAL HISTORY RECORD 15 FO =SOUTH CAROLINA 'ARRESTS AND:
CONVICTIONS -ONLY 'AND IS ‘BASES ON THE INFORMATION PROVIDED SINCE
‘CHANGES™ MAY 'QCCUR DAILY"A NEW INQUIRY 'SHOULD BE MADE AND NO SUBSEQUEN%

<USE OF : THISUR CORD IS ALLOWAD}

INDIVIQUAL PROHIBITED ‘FROM POSSESSING OR ‘ACQUIRING FIREARM OR AMMONITION
PURSUANT TO 'FEDERAL-GUN :CONTROL .ACT OF 1968

INFORMATION ‘SUBMITTED TC' SLED' CCH INDICATES: THIS INDIVIDUAL HAS BEEN
:CONVICTED OF A~ MISDEMEANOR_IN WHICH AN OFFENDER COULD RECEIVE IN EXCESS OF
TWO (2)’YEARS OF" CONFI :ENT, ACCORDING T0 THE SOUTH CAROLINA CODE OF LAUS,
THEREFORE, THIS PERSON 1§ INELIGIBLE TO: SHIP, TRANSPORT ‘OR- RECEIVE ANY
:FIREARMS OR AMMUNITION AFEECTED BY INTERSTATE OR' FOREIGN COMMERCE AS
EDEFINED BY THE GUN CONTROL ACT OF 1968 (18 USC 922(G))

** §.C CJIS END OF RECORD **

~http3}[{q'at¢}i;siéd;'sc,-gdv/SCB.ééknguigd:_asﬁi{?tokepz@UlfJMDEiMjElMERBMTM3MthL... 1/5/2016



8/18/2015

Exparte:
Case Name: Shakeyra Gilbert

Mother: R : T o Fatheg
Shakeyra Gilbert * © 7 T Rodrick Tucker
DOB: 5/17/1996 A ' DOB: 3/10/1593
SS#:249-99-2224 ‘ " | SS#: 250-91-4234
Address: 206 Qak St. Clinton, SC 29325 ' Address: 206 Oak St. Clinton, SC 29325
Kyndal Gilbert
DOB: 7/22/2015

Current Situation:

Laurens County DSS received a report that Reporter states that mom Shakeyra Gilbert gave birth to little
girl Xyndal on 7/22/2015, Reporter states that child was born 6 weeks early and only weight 4 tbs,
Reporter states that baby was released from the hospital on yesterday. Reporter states mom has moved
in with her paramour Roderick Tucker. Reporter states that Mr. Tucker is very abusive to Ms. Gilbert,
Reporter state that while Ms. Gilbert was pregnant he beat her leaving black eyes and bruises from head
to toe. Reporter stated that Mr. Tucker will hit, choke and beat Ms. Gilbert. Reporter states that Mr,
Tucker has a history of being abusive. Reporter states that the home that Ms. Gilbert and child is living in
is nasty and dirty with trash all in the front yard and trash in the house. Reporter states that home has
busted out windows. Reporter sates that home has very little fumlture and smells like urine. Reporter

a handful of chthes for the child. Reporter states that Mr. Tucker and Ms, Glibert steal from Walmart
and are involved in fraudulent activity. | went to the home on 8/17/2015 to make initial contact with the
family. | met with Rodrick and Shakeyra. When ! walked into the home there was an overpowering smell
of urine. Rodrick told me that he was the caregiver for his stepmother and that he was just changing her
as | came to the home. Shakeyra told me that Kyndal steeps in the bed with Shakeyra and Rodrick. |
expressed my concerns of co sleeping and that Kyndal needed a safe place to sleep. Kyndal was born six
weeks early. | advised that they may need to use & dresser drawer or laundry basket to allow the child to
sleep. When | got to the office this morning to put my dictation in the system, | realized that Rodrick
Tucker has an open DSS case in Spartanburg County. According to dictation, he’s not being compliant
with Spartanburg County. That case was indicated against Rodrick Tucker for Substantial Risk of Physical
Abuse. The case was indicated on 6/20/2014 and Rodrick has not completed his treatment plan. Rodrick
is supposed to complete parenting classes. This case involved physical altercation between Tabitha
Martin and Rodrick Tucker,

| was concerned about the open Spartanburg case and the co sleeping arrangements. | talked with my
supervisor and was advised to conduct another home visit and look for possible relatives to be a kinship
caregiver. | called to speak with Shakeyra and Rodrick picked up the phone and asked me what | wanted.
i explained | needed to meet with Shakeyra and Rodrick. Rodrick demanded to know what the discussion
was about and told me that he couldn’t come to me because he was waiting on someone to come fix his
water at the home. | explained that | could come to him. | told him | had some things to arrange and
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then 1 would be over to the home. Clinton Public Safety assisted me to the home shortly after our
conversation. As | was pulling down the street, | observed Rodrick and Shakeyra leaving the residence. |
tried to call their phone and couldn’t get an answer. He later called me and asked me “Why in the heli |
sent law enforcement to the house?” Rodrick then decided to come to DSS and meet me at 1:00pm. |
talked to him and Shakeyra about the concerns | had with the home, unsafe sleeping, and current open
case. Rodrick said that the current case had nothing to do with this case. | tried to explain the concerns
and that the parents needed to find a kinship caregiver for the baby. Rodrick stated that he refused to
sign anything because his attorney said no to sign anything. Rodrick and Shakeyra wouldn’t teli DSS
where the baby was, but said that she was with a babysitter who was family.

My bigges_t concerns are;

The family is co-sleeping. This is very risky for a baby, especially a premature baby.
Rodrick has an open case for substantial risk of physical abuse and is not compliant,
Rodrick and Shakeyra are refusing access to the child.

Rodrick is on probation for CDV.

if you need any more information, let me know.

Thanks,

Mindy
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FXHIRIT B

IN THE COURT OF COMMON PLEAS

S$TATE OF SOUTH CAROLINA )
)
_ COUNTY OF LAURENS ) .
Rodrick Tucker and Shakeyra ) C. A. NO: 2015-CP-30-897
Gilbert, )
)
Plaintiffs, )
) SECOND
vs. ) AFFIDAVIY
) OoF
Qouth Carolina Department of ) MINDY MIYARES
Social Services )
)
Defendant. )
)

\

PERSONALLY appeared before me, Mindy Miyares, who being duly sworn, deposes

and states that I am an employee with the South Carolina Department of Social Services, and-was

an employee of the Gouth Carolina Depariment of Social Services during the time of the

action. - Tam farniliar with the facts and

investigation of the plaintiffs which is the subject of this

circumstances of this lawsuit. Based upon the information obtained during my investigation I

t of Imminent and Substantial Danger dated August 13, 2015, the day of the Ex

Family Court. My Affidavit of Imminent and

issued an Affidavi
Parte Hearing which was submitted to the

Substantial Danger states as follows, to-wit:

«A ffiant, of the South Carolina Department of Social Services

(“SCDSS™), being duly sworn, states the following is true,
according to his/her own knowledge or on information and belief:

1. SCDSS received a report on or about August 16, 2016 (sp) that the minor

child was residing in a home in a sordid condition which smelled strongly

of urine.
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10.

11.

SCDSS is informed and believes thaf Defendant Tucker abuses Defendant

Gilberton a frequent basis and has done 50 for some time.
Upon my investigation, 1 confirmed that the house is in & sordid condition,

with broken windows, a strong smell of urine, and no agc—appropﬁatc bed

for the minor child.

The minor child, bomn prcmaturcly with a birth weight of only four pounds,

shares a bed with the parties.

This arrangement places the minor child inan unsafe environment given

its low birth weight.

Defendant Tucker has an open case, indicated for abuse and neglect, in
Spartanburg County which revolves around domestic violence.

The minor child is without adequate clathing.

SCDSS believes that, based on {he existing conditions and acts detailed

above, placement of the minor child known as the “niinor child” with

Defendants would place the children in jmminent and substantial danger.

SCDSS is concerned for the minor child’s well being and feels it would be
in their best interest to be placed in the legal and physical custody of the
SCDSS.

This Affidavitis in support of SCDSS’ Complaint for Removal and

Termination of parental Rights seeking legal and physical custody of the

minor children in this matter.

SCDSS and affiant believe, pased on the findings of the investigation and
the history with this family, these children would be placed in jmminent

2

147



and substantial danger if they were o vernain in the custody of

Defendants.”

[ issued on that same date an Affidavit of Reasonable Efforts, which was also submitted

to the Family Court which states as follows, to-wit:

«Affiant, being duly sworn as a representative of the South

Carolina Department of Social Services (SCDSS), states the

following:

1. Affiant is the cascworker/invcsti gator currently assigned to the above-
referenced case;

2. Plaintiff was unable to offer prevcntive/protectivc services to defendants to

prevent the necessity for removal of the child for the following reasons:

SCDSS was not involved with this family at the time the report was

received and law enforcement placed the children into protective custody.

There were no known suitable relatives for placement.

3. Spartanburg County Dcpaftmem of Social Services currently has an open

treatment case with Rodrick Tucker and he is non-compliant at this time.

Further, Affiant sayeth not.”

1 held a meeting with the Shakeyra Gilbert and Rodrick Tucker prior to the Ex Parte

hearing in an attempt to prevent the legal removal of the minor child by issuing a safety plan. I

attempted to explain to Ms. Gilbert and Mr. Tucker the situation, and what was needed to be

done by the two of them to avoid the Ex Parte hearing, and the potential that the Court would

order that the minor child be taken into emergency protection. 1 explained my concerns with the

house, the unsafe living condition for the minor child, and the current open case with Mr. Tucker.

3
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Mr. Tucker and Ms. Gilbert refused to sign any documents stating that they would make

the necessary changes that we had discussed in order to avoid the removal of the child. The

refusal of Mr. Tucker and Ms. Gilbert to sign a safety plan left SCPHSS with no alternative except

to proceed with the Ex Parte hearing.

On behalf of my employer, the South Carolina Department of Social Services, | adhered

to the Ex Parte Order of the Family Court in which the Court had stated that “Leaving the child

known as the unbormn child in the custody of the Defendants would place the children in imminent

and substantial danger.” The Family Court further ordered that “emergency pmtectwe custody of

the child to SCDSS.”

Prior to the final hearing in this matter, Shakeyra Gilbert, the mother of the minor child,

was able to prove to the SCDSS that appropriate clothing and a bed had been obtained for the

s no longer in imminent and substantial danger. ‘The minor

minor child, and the minor child wa

child was returned to the custody of the mother, Shakeyra Gilbert, and the case was dismissed by

{he SCDSS.
" THE QEPONENT FURTHER SAYETH NAUGHT.

SWORN TO BEFORE ME THIS DO DAY
OF y 201
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS.
COUNTY OF LAURENS

)
)
)
Rodrick Tucker-and Shakeyra Gilbert ) ,
Plaintiffs, )  AFFIDAVIT OF RODRICK TUCKER
j _
)
)
)
)

SCDSS

Defendant, Docket No. 2015-CP-30-897

PERSONALLY appeared before me, Rodrick Tucker, who being duly sworn, deposes
and states the following: ‘ '

On August 17,2015, I was at my home helping my stepmother bath and get dressed. It was
approximately '8:;30.'when’i heard my dogs barking which let me know someone was at the gate. 1
finished putting my stepmothers clothes on and I went outside to see two women who identified
themselves as DSS employees. Thetwo ladies; Mindy Miyares and another woman, told us about a
report they had received and we discussed the report. The ladies then asked to come inside to see if we
had furniture to which I agreed. I explained to the women that shortly prior to their arrival I had was
just gcttiﬁg my stepmother dressed and bathed and changing her bedside pan. The two iadie’s.wentno
further than the living room and spoke with us about gening a crib and then they left. The followinig
morning, DSS called stating she wanted us to come into the office to'which We wanted to know why.
Upon meeting with Mindy Miyares and Deniece Shelman at the DSS office, they attempted to force us
into signing a “safety plan” which she stated my baby would have to go live with someone else.
Shakeyra and I asked her why our Baby needed to go live with someone ¢lse and she stated that
because our baby was being abused and neglected. 1 told her we: couldn’t sign anything until our
-att_drney reviewed it and Mrs. Shelman, in an attémpt to scare me 1 guess; stated that she would get the .
baby out of the house one way or another: After she said that, I lost my temper and I cursed them out..
Both ladies took offense to my language and Mrs. Shelman said to me, “YEA I SEE YOU GOT A
PEOPLE?, and told us to leave and wait in the lobby. About thirty minutes later they came back out
and said that we could leave and that someone would be in touch. Later on that day, Mrs. Miyares and
Mrs. Shelman showed up-at the house with the police Saying they had an ex parte order for the 3bal;y. |
The next day, during a probable cause hearing, Mrs. Miyares gave us affidavits saying that she

1
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observed our home to be poor condition, broken windows, smelled of urine, niy'bz;by didn’t have
adequate clothes and that I was on probation for CDV. NONE OF THOSE THINGS WERE TRUE.
Mrs. Miyéres further testified to the‘ same things under oath, knowing that these things were not true.
The judge found probable cause based on these things and DSS was allowed to retain custody of our
baby.. ’

Over the next two months, we were only allowed to see our child two times. When we asked
that our baby be placed with family members, DSS refused. Even though most of our family members
met DSS requirements. DSS would not agree to a placement with family unless we would go along
with their treatment plan. We attended a “family conference” with DSS outlining their concerns with
us and it was during that conference that Mrs. Shelman told everyone in attendance that she had been

to my home and saw that it was in “total disarray” and “just nasty”. I took great offense to this because -

Mrs. Shelman has never been inside my home nor was it in disarray or nasty. During another meeting,
Mrs., Shelman called Shakeyra out of the room and told her:she would give her baby back if she would
agree to a treatment plan and leave my house. We had no subsequent contact with DSS other than
them offering us treatment plans which we rejected. They never came back to the house nor did they
try to investigate anything,‘On the morning of the merits hearing Mindy called Shakeyra’s phone again
and said they would dismiss the case if she would leave the home and she agau; refused. Once we
arrived at court, DSS dismissed the case against us.

FUTHER AFFIANT SAYETH NOT

Sworn to and Subscribed before me

3 dayof _pne s _OV%

Notary PGhlic for Som#ff Carolina / "~ Signatur€ of Affiant

My Commission expires V2 -\~ QS
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

)
o )
COUNTY OF LAURENS )
| )

Rodrick’ Tucker and Shakeyra Gilbert ) : "

_ ~ Plaintiffs, ) AFFIDAVIT OF LINDER DANDY

- )

SCDSS ) -

o Deferidant. ) Docket No. 2015-CP-30-897

)

PERSONALLY appeared before me, Linder Dandy, who bemg duly sworn, deposes and

states the following;

On August 17, 2015, I was at. my house. My stépson, Rodrick was helping me get ready for the
day when the dogs started barking. When the dogs start barking’ that usually means someone is outside.
8o he finished helping me put my clothes on and went to answer the door. A short while later I heard
him come back into the house with some women so I opened my room door to see who it was and

@here was a white lady and a black lady who I later learned were DSS. I heard them talking abotit them
getting a crib for the baby and after that they left. My house was clean and in no way was it in agyy bad
condition whatsoever. The only thing they might have smelled was my bed pan being emptied five
minutes before they walked in the door. They never went no further than the living room either. I
didn’t hear them say one word about the baby having clothes or not having cldthes. The next day they

) canﬁe back with the police wanting the. baby. When we went to the courthouse in Greenwood, the same
lady was on the stand telling the judge she saw broke windows and that my house was nasty. Those
things are lies and are not trﬁe. Anyway I guess they let DSS keep the baby but we hadto gotoa
family meeting. At the family meeting, 2 new lady named Deniece told everybody she saw my house
to in disarray and that it was nasty. I never even saw that lady until that meeting so there is no way she_

ever been to my house. Some months later they finally got the baby back.

FUTHER AFFIANT SAYETH NOT

35 ) D/Méc,é

Sworn to and Subscribed before me

‘ :‘3 | dayof

Notéé’f‘ublic ﬁ&éuﬂx Carolina Signature of Affiant

My Commission expires 12-1-25 .)
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Certificate of Appellants

The undersigned hereby certifies that the Record on Appeal contains all material
proposed to be included by any of the parties and not any other material.

September 23, 2016 Séaéeqm Gbert
Shakeyra Gilbert
350 Norris Street Apt 248D
Spartanburg, South Carolina 29306
(864) 402-9838
Appellant

RECEIVED Rodlid Tucker

Rodrick Tucker
OCT 11 2016 206 Oak Street

. ’ Clinton, South Carolina 29325
-SC Court of Appeals (864) 869-8825

Appellant
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