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State of South Carolina

) In the Court of Common gy 0r
) Twelfth Judicial Circuit EC&‘VED
b 0CT 11 2016

C/A #2011-CP-21-2555 §C Court of Appeals

County of Florence
Jefferey L. Vanderhall,

)

)

Plaintiff, )
) Order Granting Motion to
v. ) Set Aside the Settlement an
) Judgment and to Appoint
)
)
)
)

Maurice Wilson and Priscilla a Guardian Ad Litem

Ford,
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Defendants
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Jefferey Vanderhall has moved under Rule 60(b), SCRCP, to set aside a
confessed judgment and the parties’ settlement agreement. He claims that he
lacked the mental capacity to sue without a Guardian Ad Litem or sue and
settle without a GAL or court approval, and asks the Court to appoint him a
GAL and allow the GAL to proceed against the Defendants in the reopened

case. The Court heard from the parties and from State Farm, through State

" Farm’s counsel Robert W. Whelan, Esq. The Court grants mon“ﬁlt)r coPY
@J St
Background CLERK OF COURTC.P &GS,

FLD'P\E’-NCC AQU&TY 5.C.
Maurice Wilson allegedly struck Vanderhall, then age 23, while Wilson

was driving a truck allegedly owned by Priscilla Ford. Vanderhall suffered a
temporary coma and is permanently paralyzed. After he came out of the

coma, he sued Wilson and Ford in his name alone and litigated the suit



against them for over a year without a GAL,. Vanderhall then settled for a $7
million judgment and an assignment of Wilson’s and Ford’s rights against
State Farm. The.y in turn reqeived_a covenant not to execute. The settlement
documents were e'xe_qu:ted v;rith_out a GAL or court approval.

Vanderhall then suved‘ State Farm. The federal.disti'ict éourt granted Sta.te
Farm summary jud‘g-ment iﬁ_»part because of Vanderhall’s lack of mental
capacity. The coﬁrt statgdi “Thus, a lavs}suit bré_ught on behalf of an
incapacitated person is normally brought by a court-appointed
representa.tive? such as a guardian, guardian ad litem, or conservator, and a
court is compelled to appoint a guardian ad litem for an incapacitated person
if a lawsuit is brought without a court-appointed representative of thé
incapacitated person [citations omitted]. Moreover, a binding settlement
involving an incapacitated person that is greater than $2,500 can be made
only with court approval [citation omitted].” Vanderhall v. State Farm
Mutual Auto. Ins. Co., C/A# 4:14-518 (D.S.C. filed March 30, 2015), p.5.

On June 5, 2015, Vanderhall conditionally moved this Court for a GAL
and to set aside the judgment and settlement agreement with Wilson and
Ford. The motion explained that Vanderhall had appealed the district court
order and asked for relief from the judgment if the Fourth Circuit affirmed.
On appeal, Vanderhall’s counsel argued that there was no reason to believe

that Vanderhall needed a GAL or court approval to settle his tort claims.
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The Fourth Circuit affirmed, reading the district court’s views as referring to
Vanderhall’s temporary coma from the crash and not his preexisting brain
damage or retardation. Vanderhall v. State Farm Mutual Auto. Ins. Co.,
Appellate No. 15-1442 (4th;C_:ir. filed December 3, 2015), p. 3.

Vanderhall’s counsel then had Vanderhall evaluated psychologically.
Alexis Sanders, Ph.D, conducted the evaluation and found that Vanderhall
falls within the “Extremely Low” range in intellectual functioning and “Low”
range in adaptive skills. This 1s consistent with a series of tests that the
Florence School District One performed while Vanderhall was receiving
special education services under Individualized Education Plans. Testing by
the School District when Vanderhall was age 5, 8, and 11 consistently reflect
that Vanderhall fell within the “Extremely Low” range of intellectual
functioning and low or moderately low range of adaptive skills.

Sanders opines to a reasonable degree of certainty that Vanderhall is
incapable of making or communicating decisions for himself and is an
“incapacitated person” within the meaning of S.C. Code Ann. § 62-5-101.

Vanderhall’s counsel has tried to return the $25,000 policy limits that
State Farm paid to settle the claims against its insureds. State Farm refused

the tender. Counsel has since held the funds in trust for State Farm.



Analysis

The Court finds that Vanderhall is mentally incompetent and was
mentally incompetent when he sued Wilson and Ford without a GAL and
settled with them without a GAL or court approval. The Court sets aside the
judgment and settlement because the failure to appoint a GAL for mentally
incompetent parties renders a judgment void. See In re Kibler, 53 S.C. 46 1,
31 8.E. 274 (1898)(reversing an order denying a motion to set aside a
judgment for lack of jurisdiction because it was entered without a GAL for
the incompetent party); Ex Parte Rountree, 51 S.C. 405, 29 S.E. 66
(1898)(affirming an order setting aside a judgment for lack of jurisdiction
because a GAL was not appointed for the incompetent party).

At the hearing; State Farm, Wilson, and Ford argqed that Vanderhall’s
counsel waited too late to have Vanderhall’s competency examined and is
trying to undo State Farm’s summary judgment. Vanderhall’s counsel argues
that he had no reason to question Vanderhall’s competency until the federal
district court scolded him for not getting Vanderhall a GAL or court approval
for the settlement. Counsel points out that he conditionally moved for a GAL,
and to set aside the judgment and settlement, a little over two months later.

The Court does not need to resolve this dispute because the Supreme
Court views the failure to appoint a GAL when one is needed as a defect in

jurisdiction. As such, the Court has raised the issue for the first time on
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appeal on its own motion. McDow, 276 S.C. at 511, 280 S.E.2d at 209. McDow
further held that having legal counsel does not ::ure what it described as “the
jurisdictional defect.” Id., 280 S.E.2t 209. The Court concludes from this that
an incompetent party’s legal counsel can neither satisfy the need for a GAL
nor waive the lack of a GAL or the lack of court approval of a settlement.

The Court further concludes that McDow, Kibler, and Rountree apply
equally to those who sue as well as those being sued. Rule 17(c), SCRCP,
provides for an incompetent plaintiff, stating that he “may sue by his next
friend or by a guardian ad litem.” The next sentence provides that the court
“shall appoint a guardian ad litem” for the Incompetent or “shall make such
order as it deems proper” to protect the incompetent. Rule 17(c), SCRCP
(emphasis added). In context, the term “shall” denotes that a GAL is
mandatory for incompetent plaintiffs as well as incompetent defendants.

If the settlement is more than $2500, court approval is likewise required
whether the settlement is “in favor of or against” the incompetent person.
S.C. Code Ann. § 62-5-433(B). So the court is again required to protect
incompetent persons who sue as well as those being sued.

Section 62-5-433(B) further rebuffs Wilson’s and Ford’s attempt to apply
normal contract law. Normal contract rules on foolish contracts or unilateral
mistakes do not apply to settlements in favor of or against the mentally

incompetent. For them a court must approve a settlement for claims over
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$2500. If the claims exceed $25,000, like Vanderhall’s claim, a court must

first review a verified and detailed petition and then conclude that the

settlement is in the best interests of the incapacitated person. S.C. Co

de Ann.

§ 62-5-433(b). That did not happen here. Because a court never approved the

parties’ settlement, there is no contract to which normal contract rules apply.

The Court lastly finds that the status quo may be restored with the

following order. The Court:

a. orders Vanderhall’s counsel to release to State Farm the $25,000

that

counsel has been holding in trust for State Farm since State Farm refused

counsel’s tender;

b. sets aside the confessed judgment and covenant not to execute;

c. returns to Wilson and Ford the legal rights that they assigned to
Vanderhall; and

d appoints Marion Fowler, Esq., as GAL for V,

It 1s so ordered.
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