MG

THE STATE OF SOUTH CAROLINA

In The Court of Appeals RE CEEVE@ ,

APPEAL FROM AIKEN COUNTY SEP 29 201

Court of Common Pleas SC C
Ourt of Appeals
. = als
M. Anderson Griffith, 11, Master-In-Equity

Case No. 2016-CP-02-00511
Appellate Case No.

Canadian River Farms, Ltd., Colt Farms, Inc., BC Farms, Inc. n/k/a BC Farms

of South Carolina Inc., and Outback Farms, Ltd., .....cccooovvvmnniiniiiin Plaintiffs,
\2

Becky J. Gonshorowski, South Carolina Department of Transportation, and
Aiken County South Carolina,......... OO U TP Defendants.

Save Windsor SC............... e e e Appellant.

MOTION TO DISMISS

Pursuant to Rule 203(d)(3) of the South Carolina Appellate Court Rules, Plaintiffs
in the above-captioned case move this Court for an order dismissing the appeal brought
by Save Windsor SC (“Appellant”™), an entity that is not a party to this case é.nd that
sought to intervene in the case below but whose motion to intervene was denied. Ex. A.
The appeal should be dismissed because Appellant did not timely file the Notice of
Appeal with this Court. |
According to the South Carolina Appellate Court Rules, “[t]he notice of appeal
shall be filed with the clerk of the lower court and the clerk of the appellate court within l

ten (10) days after the notice of appeal is served.” Rule 203(d)(1)(B), SCACR. If the



notice of appeal is not timely filed, “the appeal shall be dismissed-. . . .” Rule 203(d)(3),
SCACR. |

In the present case, Appellant served a Notice of Intent to Appeal on September
15,2016. Ex. B. More than ten days have elapsed since the time the Notice of Appeal
was served, and Appellant has failed to file the Notice of Appeal with this Court énd the
court below as required by Rule 203(d)(1)(B), SCACR. Accordingly, the appeal must be
dismissed pursuant to Rule 203(d)(3), SCACR.

‘Because Appellant failed to timely file the Notice of Appeal, Plaintiffs
respectfully request that the appeal be dismissed.

Respectfully submitted,

J. Calhoun Watson (S.C. Bar No. 10089)

Tina Cundari (S.C. Bar No. 71951)

SOWELL GRAY STEPP & LAFFITTE, LLC
1310 Gadsden Street (29201)

Post Office Box 11449

Columbia, South Carolina 29211

(803) 929-1400

(803) 929-0300 Fax
cwatson@sowellgray.com
tcundari@sowellgray.com

Attorneys for Plaintiffs

Columbia, South Carolina
September 29, 2016
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STATE OF S?O;UTH CAROLINA ) IN THE COURT OF COMMON PLEAS
COUNTY OF%MKEN ) SECOND IUDICIAL CIRCUIT
Canadian Rivet Farms, Ltd.,‘Colt.Farms, Inc., ) CASENG@:: 2016-CP-02-00511
B C Farms, Inc= n/k/a BC is ) :
Carolma Inc and Outback )
- )
, ) o
Vs. ) .ORDER:D’ENYING. MQTION FOR
INTERVENTION
| o )
BeckJ Gonsho WS heiS.qutthz;rdflina )
= )
)
)
Carolina o )
Diefendants, )
)

" Procedural History

The Summons and Complal A Wér@' ﬁ!'_ﬁed on March 10, 2016. The parties moving for intervention

party had ﬁled a motron to=in ervene The Order was filed on June 27, 2016. A Motion to Reconsider

pursuant to Rule 59(@) was ﬁled by the movants on July 8, 2016. The plaintiffs. filed a Memorandum in

Opposition tg the Motron k o Reconsrder on August 9, 2016. The movants Motion to Intervene and
Amending tthqlor Motrqn was ﬁ}ed, -on Aqgggt 1,2016. The plaintiffs filed a Memorandum in Opposition
to the Motion fﬁtoéln'tervene.gqm AuéustS, 201'6 The motion hearing was held on August 2, 2016.
‘ o Exhibits

Both paities sub‘rh‘fi'ttfc‘d':ziifﬁda»}_its‘ prior to the motion heéaring on August 12, 2016. However, the
movants also =’pr‘o§duced anotﬁer afﬁaa.\rit; :sorne—maps of Aiken County and Barnwell County; Minutes from
two Barnwell County Council.meetings and afétter related to those public meetings. The plaintiffs objected
to the submission of those: decuments: 'basea on Rule 6, SCRCP. The plaintiffs were allowed to file a
Supplemental MemorandUm to h motron ‘to Intervene and Motion to Reconsider on August 25, 2016, The

objection was: granted as'to the afﬁdavtt 'I_'he court issued-an Order following the hearing specific to this
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for someone: fi lmg

“Releva

'(.1.)_
@
)

may impair 6F impe

(4)  Demonstrate’ that tercst.15~,|nadcqua1e._ly‘ répresenited;
i P s, LLC; 361 S.C..503, 604

d 723 (Ct. App. 2004),

sonomy, will be promoted by

oes not mean intervention
'ﬁaiiecision to permit or
: ‘_ Ho}"ry"Cozinty State Bank v.
503 604 S:E.2d 723 (Ct App 2004 Eailureto-satisfy any one of
the four requxtements precludes mt rventxon : Parte Rerehlyn In‘Re; SCDHEC v. Columbia Organic
Chemtcal Co Ink, 3108.C. 495, 500 427.SE. 2d 661, 664 (1993)

Tlmel Apj hcanon
“In South Carolma- the. factors to examine to determmc lfa timely application has been made are:

deny mterventlon -BN.4Vol

Flemmglo Propemes, L

1) the nme that has passed since. the apphcant knew or should hiave known of his or her interest in‘the suit;2)




]
i
K

'3
!

the reason’for the delay, 3) the stage to; whrch the litigation has progressed; and 4) the prejudice the original

parties.would sul’fer frorn:granting intérvention and the applicarit would suffer froni denying intervention.”
Ex Par te Rezc/uyn In Re SCDEC V; Columb:a Organic Cheinical Co., Inc., 310 S.C, 495, 500, 427 S.E.
24 661,664 €1993) | jf
The movants are part gs wlrose property abuts the road but the property does not abut the portion
h; Order filed on June 27, 2016. The mov'

-be sent by mail, return receipt, to the Jast known address of all abutting

ts argue that South Carolina

of the road that was c]os_ A
Section 57-9- 10Lre e

property’ owners even ifit: is _not on the portron of the proposed area to be closed This is regardless of the

length of the road or how ny . countles the road passes through. Based on this argument, the moving
parties argue that anyone w
The Orderclosed pp

Club Road -and an un» ved*

n the road is entitled to notice by certrﬂed. mail with no limitations.
.76 linear feet (approximately two mlles)of unpaved road on Oak Ridge

p‘ rtton “of Old: Bell Road-(approximately 6; 034 lmear feet). This argument is

apparently submrtted:to e_.p ain the delay m ﬁlmg the motion.‘of . mterventlon and to argue that these

individuals. should have ee ' "partres in.the lawsuit, .

They also aroue hats hi ‘ewspaper pubhcatton faust be- prmted in evi“ y county that the road may

pass through even if the ’portl "n*-that may . be closed.is just in-one county' Finally, the movants argue that

the public postmg must be made throughout the. entlre length of the road._,‘ven,.tf it is not a portion of the

rodd that is- the su‘ ectiof the actron ar 3lf the. road extends intgother counttes

The Plamtrff’s:argue that the movm partres did recelve notlce of the .hearmo as fequired in the
statute, The plamtlffs pubhshed the notice reqpired by the statute and posted ‘the area as required by the
statute. The: partres who attended the hearmo were given an: Opportumty 1o, testrfy The plamtrff argues that

statute to requrre th pe o otxce for everyone who has property that. abuts the road even if it extends to

another county or the road! chang s niames. The plaintiffs alsd argue that’ the language of the statute does

4
not require: the newspaper publtcatlon Or | the publlc posting 1o be’ performed ifi the. manner suggested by the

movants. Fmally, m reference to the telephone calls, the attorney: for the plarntrffJust advised the people-
that called that they were not requtred to attend the hearing as opposed to: they should not attend the hearing.
¢ ag portion of 57-9-10 states, "Any i mterested person the State or any of its.

political S'ubdiv llOﬂS or. aoencres

¥~ petmon a court of competentJurrsdrctton to abanden or close any

street, road or htghway whether opened or-not, Prior to filing the petition, notice of intention to:file shall be
published once a week for three consecutive weeks in a newspaper published in the county where such
street, road: or hrghway is situated. Notice-also shall be sent by mail requiring a return receipt to the Jast

known address of all abutting property owners ‘whose property would be affected by any such.change and




pamcular 1ssue

Th'vlmovants argue that ifi

ponse The affidavit does not state lf the hearmg mformatlon wes

es: that he contacted the ofﬁce forithe attorney for: the plaintiff and

to come to the hearmg "The, afﬁd' i :c,_iggs_ ot statg if the hearing

ded the heamng

mformatnon was-
Wllham A

Carolyn’L Barretts affi davnt states that she contacted the office for the attorney for the plamtnff

and was told " Was ‘ot necessary‘ fb ‘me (o come to the hearmg” The affi davxt does not say she was not
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_plainfilfl’é" ‘aftefn'ré‘y based on a letter provided to the clerk of count pfior to the hearing. She appeared and

testified at’ the hearmg

None of' the aff‘ davits offer any information as to where those parties live ini relation to the area of

the road that 3 was Ofdereda~-~~- -

portion ofa road to bé closed clear

fimit orspecxfy that those ar
: roperty would be affected by any such change e Therefore,_ the
| r.a return receipt to the last

'e_r-pxe,t-s. _the statutory Ia_nguag_e t_QAr:equ_u_ﬁe publlca_txon in the county

he subject of.the action (to be closed or:abandoried) is located. The

the action was: f'led and could ,hav: f'led a motlon to intervene., The ' __mg was held on May 31, 2016.
Prior to that. tlme no. party had ﬁled a motlon to intervene. The order was fi led on June 27, 2016. The
1, 2016

“the etitio filed with the Aiken County Clerk of Céurt, many of the

motion to mtervene was ﬂled on Augu
Based on the :

movants knew_ that. the action wa ljl‘ed.Qt}her than the manner in which they were notified, it is not clear

why the motion {5 intervene was notfiléd prior to the hearing date. A$ a result; the litigation had progressed

through the hearing-and a-final:ordér being issued before the movants filed a motion to intervene.
1
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Themd{}ap’t_gs'iiélie'vc .Aéll,o‘f‘.f!ie reasons for their opposition to the road closing was not established
at the heal‘r;izhz_g:."l';?h'is: may '_inel'b‘c'ie"'{he history of the use of the road and the notice the parties received.

However; a rev'iew o"fthe A

davits does not speclfy those reasons to-any particular movant, The’ plaintiffs

submitted the aff davnt olerando 7ab ‘_ut'_th ¢ ﬁnancml Jssues the P __mt_lffs would suffer if the motion

N

, ep,_y{to the afﬁdawt of Mr Woo

/was that the equipment and

existing pames will undoubtedly miake ali of the mterveners arguments

capable and wxllmg to make such ar 'uments and 3) whether the mtervenerxoffers different knowledoe

The movants interest wxll hot. be protected by the named parties in this action. Aiken County did
not object to. thé relief requested by the plaintiff's in its answer and at thie hearing, The South Carolina

Department of Transportatlon ﬁled an answer but did not attend the hearmg In the second defense of the

i




Becky Gonshorowski filed a :letter'/ans‘wer but did not attend the hearing. The plaintiffs informed-the court
that those pames fad: reached an agreement Since the motion to intervene was filed after the hearing, it s
clear that the: mtel est of the movants was not protected by any of the. named 'parties. Three of the movants

,fs“-’ objectron Those individuals are: not narhed partiés in this action

did testify at the: hearmg over the pi
and the Court cahnot assumé that the testrmony of those interésted persons.protécts the other movants. Also,
the language use_g in. prror'-'eases; specrﬁcally";dlscusses whether-the movan_ts;-mterests are protected by other
“parties”. |
Rute 24(c), SCRCP
The plamtlffs ralsed the issiie that the movants failed to attach a pleading “setting forth the claim

or defense for: whrch intervention s & ‘ught” The movants responded by arguing that the motion contains

suffi crent detarls of’ the movants Taims. The movants’ motion is four pages:and does provide details of the
basis for the motron

Rule 24(0) SCRCP rs entrtled “Procedure Notice to State. When Vahdrty of Statute Questioned”:

The m0vants properly served:the # :'on"o mtervcne and provided the: grounds of the motion. A pleading

was fot attached to: the e Tulé - does usg the term “shall” when the pleading requirement is

discussed: “Ordmarlly ’the use of the word “shall" in a stahitory provision indicates the provision is
‘mandatory. 'f;'C_harIeston 657 fare}nts.fonPub:. Such., Inc. v. Moseley; 343 S.C. 509, 541 S.E. 2d 533 (2001).

3 thrsterm is mandatory when used ifi Rule 24, SCRCP.

There-are o cases that.discuss whif

Since thefe are'no"ea'ses ¢ rhe'nt‘in‘g.en the term shall in this type of motion; the couit examines
the detail of the motron The | urpo ' fattachmg the pleading; based on the language in the rule, is to set
forth the claim or defense that' basrs for the intervention motion. In this case, the detailed motion does
supply sufﬁcrent mformat .

Rule 24(c).

heﬁefg“re,- the -court will not dismiss the motion based on the language. of

Conclusion
To prevall on Rule 24 SCRCP motion, the moving party must establish the following:
(1) Establlsh tlmely ap '_" ication:

(2 Assert an mterest relatmg to the property or transaction whlch is the subject of the action;

(3) Demonstrate that rt isin a position such that without mterventlon disposition of the action

may impair or 1mpede its abilit ‘protect that interest; -and

) Demonstrete thet- its interest is inadequately répresented by other parties. Horry County
State Bank v. Flemtnglon Proper(re.s LLC 361 S.C. 503, 604 S.E.2d 723 (Ct. App. 2004).

“lnterventron should be lrberally granted, particulatly where judicial économy ‘will be promoted by
the declaration of the rights of all patties who may be affected. However, this does not mean, intervention

should always bé granted. Instead, we must consider the pragmatic consequences of a decision to permit or




ditoéstablish that.a timely application‘was filed in this matter. Failure
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STATE OF SQUTH CAROLINA . JUDGMENT IN A CIVIL CASE

COUNTY OF AIKEN -~ " CASE NUMBER 2016CP0200511
IN THE COURT OF COMMON PLEAS
Canadian River Farms Ltd. - Colt Farms Inc Becky J Gonshorowski Department Of
Tina Marie Cundari .k ; Aiken-County South Transportation South
Ouitback Farins Ltd 4 Carolina Carolina
PLAINTIFF(S) o DEFENDANT(S)
R ' Attorney for: O Plaintiff O Defendant
Submitted by: i 0O Self-Represented Litigant

DISPOSITION TYPE (CHECK ONE)
O  JURY VERDICT. ThlS action came before the.court for'a trial by jury. The issues have been iried and.a verdict rendered.

DECISION BY THE: COURT
decision rendered. O1'Se¢' Page 2:fof at

gqt_xon_ga_me_ to'trial or fearing before the coiirt. The i issues have been tried or heard and a

O  ACTION DlSMISSED'.' CHECK REASON):™ - O Rule 12(b), SCRCP; O Rule 41(a),:SCRCP (Vol. Nonsuit);
O Rule 43(k); SCRCP (Settled) , "D Other: _

O  ACTIONSTRICKEN L_._MCHECK REASON): | E'Rule 40(j) SCRCP; O Bankruptcy;
0O Binding arbitration, sub)ect to-right t tor restore 1o conﬂrm _vacatg or T Other:

modify arbitration award;
70 DISPOSITION OF AP PEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX):

0O Affirmed; 0 Reversed

NOTE:- ATTORNEYS ARB RESPONSIBLE FOR. NOTIFY[NG LOWER COURT, TRIBUNAL, OR ADMINISTRATIVE AGENCY .OF THE.
CIRCUIT COURT RULING\[N THIS. APPEAL

IT IS ORDERED AND ADJUDGED EXI Seeattached order; (formal order to follow) O Statement.of Judgment by the Court:

‘ORDER INFORMATION

This order O ends O does not end the-case.
Additional [nformation for the Clerk

lNFOR‘VXATlON’FORATHE JUDGMENT INDEX
to.real or personal property or if any amount should be enrolled. 1f
thé-boxes below.

' Complete this. section. befow when ihe:
there'is no;udgment infoFms tion ndlcat

Judgment in_Fayor: of B
(List name(s) below)

d Agamst -Judgment Amount Td be Enrolled
:(L:st name(s) below) (List amount(s) befow)

If applic'able, describe the property, including tax rhap information and address, referenced in the order:

The judgment informaticn above has beer provided by the submitting party. Disputes concerning the amounts contained
ini this form may be addressed by way of motion pursuant to the SC Rules of Civil Procedure. Amounts to be computed
such -as interest .or additional taxable costs not available at the time the form and final order are submitted to the judge
may be provided to. the clerk. Note: Title abstractors and researchers should refer to the official court order for
judgiment details.

: 9/15/2016
Circuit Court Judge: - Judge Code Date

CPFORMA4Cm
SCCA'SCRCP Form 4C (Revised 3/2013)
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For Clerk of Court Office Use Only

This judgrrierit was entered on 9-15-16, and & topy mailed first class or placed in thie appropriatg attorney’s box on 9-15-16, to
attoimeys of fecotd, or to pames (whien @ppearing pro: s€) as follows:

Mary Olivia Guynn 210 Colony Pkwy Aiken, SC James-M. Holly PO Box 5925 Aiken, SC29804

29803-7468 Natalie Jead Moore PO Box 191 Columbig, SC29202

-J..Calhoun Watson PO Box 11449 Columbia, SC:29211 ‘Bradford M. Owensby’3l9 Park Ave. SE Aiken, SC 29801

“Tina Marie Cundari |3 IQ Gadsden St. Columbia, S€29201 Jameés.D. Masteller i1l POBox 1832 Bamwell,'SC29812
MIE

~ Court Reporter T

ATTORNEY(S) FOR THE PLALNTIFE]

Liz Godard Clerk of

ADD(T]O‘NALZINFORM}?& CISION BY THE'COURT AS REFERENGED?(SN’PL&GE 1.
b

This action caime fo'tria) orff'!'\"eih_ T ej_isSu_es have been tried o hieard and a decisior renderéd.

H

GPFORMA4Cm:
SCCA-SCRCP Form 4C (Revised 3/2013)

ARG L,
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STATE'OF SOUTH CAROLINA IN|THE COURT OF COMMON PLEAS.

‘COUNTY OF AIKEN Civil Action No.2016-CP-02-0051 _
:Canadian River’ ‘Farms, LTD,
-Colt Farms Inc.,.BC Farms, Inc.
nka BC Faitns o_f Southi:Carolina
Iric. Outback Farmis, Ltd.,
'vPlai,nt_iffs»,. T
_ NOTICE OF INTENT TO APPEAL
Vs. '

- ,Beckth Gonshorowsk1 'South

Transportatlon Alken County
South Carolina,

_ Defendarits, EP 1 5 906 LF&%

AIKENCOUNTY:-
CLERK:OF COURT:

‘The Intervener, “Save Windsor”,.et. al,, hereby gives notice.of'appeal from-the judgment
of the Master-in-Equity, M; Anderson Griffith, dated Septemiber 15, 2016 in the above action, to
the’Court'of Appéils, in the State of South Carolina,

This notice of appeal ‘is made subsequent to. perso’nél notice: of the judgment which was
received on the. 15™ day.of September; 2016.

[ v, e TTTATTT TR

BRADFORD M. OWENSBY

319 PARK AVE, SE

AIKEN, SC 29801

PHONE: 803-648-5777
ATTORNEY FOR: INTERVENER

CO-COUNSEL: JAIl\/IES D. MOSTELLER, T
P.O.DRAWER 328

’A&(EN SC 29802

PHONE: 803-226-0396
ATTORNEY FOR INTERVENER.
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STATE OF - SOUTH CAROLINA IN THE COURT-OF COMMON.PLEAS
e s - SECOND JUDICIAL CIRCUIT
COUNTY OF AIKEN

)

)

)
Canddian River Farms, LTC, Colt Farms, )
Inc., BC Farms Inc. fik/a BC - b)

Farms of South Catolina, )

_Inc,; Outback Farins, LTD )
)

)

)

)

)

)

)

)

Plaintiff; AFFIDAVIT OF MAILING
vs.
Becky:l. Gonshowsk1 SC'Dept of

County, South Carohna

s we o Defendant - r‘Dockg._t_éNbf-.»*Q051?'6?(33;92;‘;5.-1'L:'_-_; i

AIKE N.COUI
“CLERK OF-CO

‘Persdneil-ly appeared Sarah Feiton_, ZLegal Assistant to-Brad M, Owensby, who states'that she
served Cal Watson, with a copy of NOTICE OF|INTENT TO APPEAL by placing in‘the United
States Mail; General Service, Postage Pre Paid-as ad dressed below;

J. Calhouh Watson
Tina M..Cundari
Sowell Gray Stepp & Laffite
1310 Gadsen Sirest
Columbia; ST 29201

o S ARGTEY T Alken County " T § T CltyiAddiinistratorfor. Aikenr Cbﬁﬁty”
James Holly: JayClay Killian
1930: Umversxty Pkwy ‘ : 1930 University Pkwy
Aiken, SC 29804 Aiken, SC:29801

SCDOT _ Becky Gonshorowski:
POBox 191 , 183 Old Bell Rd
Colunibia, SC 29202 ; Aiken, SC:29801

) i CERTIFIED:MAILING

‘Mary O: Guynn, Esq Linda C. McDonald, Esq.
210.Colony Pkwy . 955 Park Strest Ste:343
Aiken, SC.29803 Columbia, SC 29201

SCCA 406 (1212009) i




Natalie Jean Moore, Esq
PO Box 191
Columbia, SC 29202

lg’H\day of September, 2016.

Notary Public of South Carolina

My Commission expires: _ 2[ ,j: O] Z

SCCA 406 (12/2009)

Affiant




SOWELL GRAY TINA M. CUNDARI

Litigation is our Business. pirect 803 231.7834 oirect Fax 803 231.7863

tcundari@sowellgray.com

September 29, 2016

By Hand Delivery | RECEIVED

The Honorable Jenny Abbott Kitchings

Clerk of Court SEP 29 2015
South Carolina Court of Appeals

1220 Senate Street ~ SC Court OfAPpealS

Columbia, South Carolina 29201

Re: Canadian River Farms Ltd. et al. v. Becky J. Gonshorowski et al.
Civil Action No. 2016-CP-02-005M1
Our File No. 6928/1500

Dear Ms, Kitchings:

Enclosed for filing in the above-referenced matter are the original and seven
copies of a Motion to Dismiss, along with the Proof of Service. Also enclosed is
our firm's check in the amount of $25.00 for the filing fee. Please file the motion
and return a filed copy to me through our courier.

By copy of this letter and as evidenced by the Certificate of Service, | am serving
all counsel of record with a copy of same.

Thank you for your assistance. Please contact me if you have any guestions.

Sincerely,

Tina Cundari

TMC.cls
Enclosures

cc: Ms. Becky J. Gonshorowski (by U.S. mail)
Linda C. McDonald, Esq. (by U.S. mail and email)
Natalie Jean Moore, Esq. (by U.S. mail and email)
James M. Holly, Esq. (by U.S. mail and email)
Bradford M. Owensby, Esa. (by U.S. mail and email)
James D. Mosteller, Ill, Esqg. (by U.S. mail and email)

1310 Gadsden Street | PO Box 11449 | Columbia, SC 29211
MaIN 803 9291400 Frax 803 929.0300 SOWELL GRAY STEPP & LAFFITTE, LLC SOWELLGRAY.COM




