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STATEMENT OF ISSUE ON APPEAL

Whether the Workers’ Compensation Commission incorrectly
calculated a school teacher's “average weekly wage” when it
divided the teacher’s salary by the number of weeks in a calendar:
year instead of using the number of weeks the teacher earned
wages, which is required by statute and precedent and is not unfair.

STATEMENT OF THE CASE

Kelly McPherson was employed as a middle school and 9" grade math
feacher for the Charleston County School District. [R. p-.‘ 76, 1 2]. On February
3, 2011 she suffered inj,u_ries to hef‘nec‘k and low back when she was struck
during a fight between two students. [R. p. 76, { 3].

The School District accepted McPherson’s claim and began providing
behe_fits. [R. p. 76 M 34} McPherson had’ neck surgery in July of 20.1.3 and
two back surgeries in June of 2014. [R. pp. 76-77, ﬂﬂ'578], Importantly,
McPherson chose to have these three su‘rgeries performed during the summer
months when she was not working. tR. p. 5‘4].~ Thus, even though McPherson
suffered a éig_nificant injury, .she missed little to no work. |

~ The School District filed a Form 21 on January 27, 2015 requesting a
hearing with the commission to determine two issues: whether McPherson had
reached rhaximum medical . improvement and the extent of McPherson’s
permanent' disabili_ty. [R. p. 4] McPherson filed an answer to this hearing
request, claiming she needed “additional treatment and » requesting a
determination of her permanent disability to her back. [R. p. 4]. McPhersqn also

-argued her average weekly wagé should be caIAculated by taking her total wages



from the last four quarters and dividing by 38-weeks, the number of weeks in the
school year, instead of 52-weeks. '[R. p. 5].

Commissioner Melody James heard the dispute and on September 11,
2015 awarded McPherson a 45% permanent partial disability for the loss of the
use of her back. [R. p. 32]. Commissioner James also ordered the School
District to continue providing medical treatment as recommended by the
authorized treating physician. [R. p. 33].

Commissioner James determined McPherson’s average weekly wage
should be calculated by taking her total earnings during 2010 and dividing by 52-
weeks. This decision was based on the average weekly wage statute’s
“exceptional reasons” provision. [R. pp. 21-22, || 5, 8].

Commissioner James’ decision is lengthy, see [R. pp. 1-34], but much of it
does not relate to the average weekly wage issue. The relevant findings of fact
are findings 31 through 34. [R. p. 19]. The pertinent conclusions of law are
conclusions 5 to 23. [R. pp. 21-30].

Commissioner James concluded McPherson’s earnings from the previous
4 quarters were based on 38 weeks of work, but Commissioner James believed
an average weekly wage calculated on that basis would “overinflate”
McPherson's “future” earnings. [R. pp. 22-23, 1[{] 8-9]. Commissioner James
saw this as a “windfall” that was not “fair and just” to both parties; thus warranting
use of the average weekly wage statute’s “exceptional reasons” provision. [R.
22-23, 1111 8-9]. Commissioner James also held McPherson’s work was similar to

“seasonal” work. [R. p. 26, ] 16].



In reaching this decision, Commissioner James distinguished the two
appellate decisions McPherson argued were at least persuasive, if not b‘ihding.
[R. pp. 27-29, M '17—22]. »Commissioner James instead relied on a North
" Carolina case, noting what she found t_o be a “striking».'sih'iiiarity” between the
South Carolina and North Carolina statutes. [R. pp. 24-27, 1[11'134i6 ]

MoPherson rfiled a timely request for review by the commission’s aopellate
panel. The panel‘ heard orai arguments on.December _1_4-,_201,5 and issued an
: order on Fsbruéry 2.3, 2016‘ fully 'affir'ming Com‘miSSioner James’ decision.-' )

As was tri_ie withCommissioher James’ decision, the appellate panel's
order is quite lengthy. It includes a “legal analysis” section devoted almost
_exclusively to the average weekly wage issue, [R. pp. 60-73], and it also includes
‘multiple findings of fact and conclusions of law reiterating this analysis. The
irelevaht factual findings are findings 34 to 42. [R. pp. 81-82]. The relevant.legal
conclosions are numbers 7 through 32. [R. pp. 83-95]. |

| The panel's end result and reasoning do not differ from Commissioner
James’ analysis. Though ths panel found the average Vweekl_y wage statute’s
principal sections requirod dividing McPherson’s_ earnings as a teacher by 38 |
weeks, - the panel believed this would punish the. School District, inflate
McPherson's wages, and produce a ‘windfall” where McPherson’s annual
benefits would be over 90% of her'p}re—injury salary. [R. pp. 83-87, || 7-14].

Like Commissioner James’' decision, the- appellate _. ponel analogized
- McPherson to a “seasonal’ worker, distinguished the relevant South ‘Caroiina

cases, and relied heavily on North Carolina law. [R. pp. 63-70]. ‘The panel also



dismissed as nonébinding a prior décision of its own as well as other orders that
followed McPhérson’s reasoning. [R. p. 90, 1211

STANDARD OF REVIEW |

"The Administrative- Procedures Act (“APA”) provides the standard of
review. Lark v. Bi—ch),' Inc., 276 S.C. 130, 133-134, 276 S.E.3d 304,' 306 (1981).
Under the APA, this Court can reverse or modify the commission’s deciéion if
McPhersqn’s substantial rights have'been prejddiced because the decision is
éﬁeCtéd by én error 6fllav-v or is cleérly ef}oneous in view of the réli'able,
probativé,, and substantial evidence on the whole record.‘ S.C. Code Ann. § 1-23_-
380(5)(d), (e) (Supp. 2015).

| - ARGUMENT

| The commiséion’s de_cisibn is controlled by an error of law.

First, it is contrary to the average weekly wage statute’s instruction that a
-worker’'s earningé be divided by “52 or the number of weeks. for which‘wages
| were paid, wh-icﬂhever is less.” The statdte plainly envisions steady employment
with wages being paid for.less than 52 weeks of wérk. This means what it says.

| Second, the analysis does not differ if one concludes a school teacher’s
job is “employment’ that “extended over a period of less than 52 weeks.”
Teachers are paid based on 190 days of work — 38 weeks of working Monday to
Friday — and the average weekly wage statute ties disability benefits to the
wages earned when the injured Worker is working. Disability benefifs are paid for
a period of weeks; in .McPhe_rson’s case, for 135 weeks, because she has lost

45% of the uée of her back. It is imminently fair to exclude unpaid vacation from



the ma'th:. McPhereon’s weekly benefits should be based on her weekly wages;
not her jweekvly wages after they have been watered down with her unpaid time
off. McPherson’s disabilityv will last a‘ lifetime, but her benefits will not. The
. corﬁmission may not d»ilute McPherson’s limited award by artificially inflating the
terfn of her employment.

Finally, the commis‘sionﬂ.impro‘perly considered.arguments and reasoning
that were not raised by eit_her_' of the parties, and it erred in looking to North
Carolinag, which hae a different ‘statute,.'invsvtead ef following the South Cerolina
" cases that cohtrol. McPhereon’s analysis. is faithful to the  statute end to.
precedent. It is also fair, which is why the Court sheuld reverse.

A. The commiseieh’e decision is contrary to the average
weekly statute’s instruction that an injured worker’s
earnings be divided by “52 or the number of weeks for
which wages were paid, whichever is less.”

The relevant statute is secﬁon 42-1-40 of the Cede (2015). It.gives four

alternative methods for comp'uting,the averege weekly w.age. |

The primary method requires taking the total wages paid for thelas.t four
quarters and dividing by “52 or the éctua/ number of weeks forwhich wages were
paid, whichever is /ess_..” Id. (emphasis added). As this Court explained in
Pilgrim v. Eaton, the commission “must” use this method unless the employment‘
extended for less than 52 weeks before the injury or unless “exceptional reasons”
make this method unfair. 391 S.C. 38, 44, 703 S.E.2d 241, 244 (Ct. App. 2010). -

The central feature of the commission’s decision was its view of fairness,

but any analysis of average weekly wage must begin with the statute’s language,

and the statute’s chief method plaiﬁly contemplates someone having a multi-year



~job wﬁere the “number of Weeks for which wages were baid" ‘durin_g the previous
4 quartérs is' less than 52. This makes sense: the statute computes a worker’'s
- average “weekly” wége, not a worker’'s averége “annual’ wage. . It cannot be
extrébrdinary that soméone like a teacher regularly earns wages for less than 52
- weeks a year_—the statute explicitly"recbgniz'es this sort of situation.

: Thié is thé first error in the com_mission’s. decision. The commission
recognized McPherson was paid wages based on 38 weeks Qf wofk, [R. p. ‘84,. bkl
8-9], buf it,.reaéoned ih cohclusioh 6f law. n_.umber 26 that McPherson’s situatio.n
wasl“unique.” [R. pp. 91-92, {|26]. 'This_méans e\)ery teacher’é job is “unique.”
Furthermore, it means any person who regUIarIy works Ie.ss than 52 weeks per
year has a Similarly idiosyncfatic schedule. The Comhission’s logic ap"plies to é
46, 48, or a 50-week worker with équal force. |

The shortcoming of the commission’s analysis is evident: if working less -
.thanA52 weeks is what_ makes the situation eXtr_aordinary_, the» average weekly
wage statute’s, “whichever ‘is_' less” clause has almbst no practibal effect. It
applies only in the limited circumstance when soméone has worked the same job
for more than a year, the job regularly requinres 52‘weeks of work, but for some
reason, the injured worker does not work 52 c.ontinuous weeks before getting
i-njured. If this seems eXtremer'narrow, that is because it is. It applies only to
“someone like the worker in Bazen v. Badger R. Bazen Co., who unexpectedly
took . a one-month unpaid vacation to Israel. See 388 S.C. 58, 66, 693 S.’E.2d
436, 440 (Ct. App‘. 2010). But the statute is nbt written thét narrowly. Instead,

the statute’s language is straightforward.



The commiséion recognized this shortcoming and tried to- account for it by
sayihg it would use the number of weeks worked for someone: whose job begins
ih_.January and who is ihjured in March. [R. pp. 91-.—92, 1I26]. This reasoning
collapses under the gentlest scrutiny because that scenario fits neatly within the
statkute’i's' second method, whén “tﬁe émployment, prior- to the injury, extended
_over a period of less than 52 weeks.” Again, if regularly earning wéges for Iesé
than 52 'w'e_eks of work i_é What qualifies a job as “extraordinary,” the “whiche\)er is
less” clau'ée ié oddly faéhioned and out of plaée. |

The commission’s decision was driven by its'view of fairness, énd the
mistakes in that analysis are discus_éed in the next section. The point is that the
statute’s chief methdd of calculating average weekly wage explicitly envisions a
worker, like a teacher, who works a multi-year job that involves being paid for_
~ less than 52 weeks of work. The commission should have followed the statute.
B. The analysi}s d'oés not differ if one concludés a school |

teacher’s job is “employme_nt” that “extended for a

. period of less than 52 weeks.” If the issue is fairness,
the commission’s math unfairly dilutes McPherson’s

benefits by inflating the school year and watering down
her wages with her unpaid time off.

The second method of calculating average weekly wage applies when the
employment prior to the injury extended over a period of less than 52 weeks.

There may be an interesting debate about whether somedne'whq has
worked consecutive years as a teacher has “employment, prior to the injury” that
extends for ‘Iéss‘ than 52 weeks. The commission did not decide this issue. We
know the school year has 190 days and that teachers are paid for 190 days of

work. - S.C. Code Ann. §§ 59-1-425(A) (Supp. 2015) and 59-21-20 (2004).



But as fér as the correctness of thé commiésion’s_decision is concerned,
the debate is immaterial. Fairness comes in through. either ‘the ‘exceptional
circumstanées” clause dr the “employment for less than 52 weeks” clause.

- The plain error in the conﬁmission’s fairnéss calculation is apparent when
| one considers what would have happened if McPherson had any of her three
surgeries durihg the school year. ihstead of the éumm‘er. - Suppose McPherson
would have to miss six wéeks of school. Then, she would have returned to work.

N The. co‘mlmission’s.math dilut_es her benefits |n a way that isvobviously
incorrect. McPherson’s. benefits shéQId be based on missing six weeks of work,
but that will not happen if average weekly wage requires dividing her salary by
52. Dividing by 52 pays behefits as though McPherson is missihg 4.4 Weeks of
work and 1.6 weéks of vacation. McPhers.on gets less money, for no reason.

pr suppose McPherson is not so fortunate. Suppdse she has to miss
the entire school year, but only the school year, before she is released by a -'
doctor to work. McPherson would lose her salvar.y if she missed the school year,
but the commission’s math would give her roughly-25% less béneﬁts; again
because the commission is dividing by 52 instead of the 38 weeks MéPherson
was supposed to work and missed. In fact, as vlong as McPherson’s award is for
less than 38 weeks, the commission’s -analysié is plainly erroneous. Unless the
award goes beyond 38 weeks, the case for unfairness is not even lucid.

This is not a point of timing: it iIIQstr’ates that timing is irrelevant. The
commission has er_nployéd_ a false analogy: yes, it looks like McPherson does'

“bett_ér” in the short run, but the statute is computing .an average weekly wage,



not an average annual wage. "The distinction is not trivial; the Workers’

Compensation Act cbmpensates people for permanent injUrieS by providing a

schedule of weekly benefits. _These benefits expire; the only exceptions are

- workers. who aré Ieft withparéplégia, quadriplegia, or physical brain damage.

| See S.C. Code Ann. §'42—9f10’(C) (2015). M'cPh'erso_n is entitled to 135 weeks 6f

- benefits because shé has suffered a 45% Ioés of the use of her back. See S.C.

C‘ode Ann. § 42-9-30(21) (2015). - The Act bases those 135 weeks of benefits on |
her earﬁings duriﬁg the Weeks she worked as a teacher. Rather tﬁan a fictional

weekly wage, the act bases McPherson’s benefits on her actuél Weekly Wage. It

does this via dividing her salary by the number of weeks she worked.

- No South Carolina case holds to the contrary.  The panel held
McPherson's case was analogous to Bennett v. Gary Smith Builders. [R. pp. 61-°
64]. Yet, the claimant in Bennett was a 62-yéar 6Id carpenter who, for nine years
preceding his injury, would work each year and stop once he earned $2,500.
This was the maximum ‘he could earn without sUffering a' penalty because he was
drawing Social Security benefits at the same time. 271 S.C. 94, 96, 245 S.E.2d
129, 130 (1978). He was, in a sense, gaming .the s'ystem. |

Bennétt reversed an award that compensated the claimant, who was
permanently and totally disabled, as though he was a full-time employee. The
court explained the average weekly wage statute “obviously takes into
consideration the fact that unusual circumstances relative to employment. may
occur.” /d. at 98, 245 S.E.2d at 1.3;'1. The court furtl_j‘er reasoned “[aln elasticity

or flexibility is permitted with a view toward always achieving the ultimate



objective of reﬂecting fairly a claimant's probabie future earning loss.” Id. at 98,
245 S.E.2d at 131. Disability c:aUsed~ Mr. Bennett to lose $2,500 per year, and
the court explained Bennett’s failure to receive anything\ox)er that amount was
not att_ributable to his injury, but to his pattern of work. /d.

Ahy comparison to McPherson’s? case imfnediat‘ely falls apart. | The
appropriate analogy is Bree/andv v Colleton County, which ré\)ersed an award fbr
a school bus driver Where the commission divided the employee’s wages'by 36
.Weeks (9 months x 4 weéks/mOnth) i‘n favor of dividing by 39 weeks, which the
parties agreed was the length of nine consecutive months on the calendar. The
employer did not argue the q.uestion presented here—that the salary should be
divided by: 52 and not 39—but.the language the court used is telling. The court
wréte “[u]nquestiohably, the result is fair and just[.]” 216 .S.C. 147, 150, 57
' S.E.2d 63, 64 (1950). Then, the Court saidf “the prescribed method [divi_ding:
wages by weeks worked] should have been applied[.]” /d.

The principal point of this.sectionv i$ that the commission has mistakenly
equated a good system with a perfect system, and the last section of this brief
explains in detail why the commission should have followed Breeland. There is
no “‘windfall.” McPherson is not doing “better’ than before her injury. The
commission found McPherson lost 45% of the use of her back, and McPherson
will Ii.ve with that disability for the rest of her Iife. The Workers” Compensation Act

‘contains-m'any things that look like inequities when taken in isolation 'but are
balanced out over time. This Court examined one such instance in Foreman v. -

Jackson Minit Markets when it explained, quoting a treatise, “[tJoday this

10



employer-carrier may be saddled with a slight extra cost; tomorrow the positions
may be reversed[.]” 265 S.C. 164, 169, 217 S.E.2d 214, 216 (1975).

The math compelled by the statute is not unfair. Some teachers will get
less than 38 weeks of benefits because of an injury, some teachers will get more,
some will be permanently and totally disabled, and some teachers will never get
injured at all. Yet, even in the case of permanent and total disability, the School
District will only have to provide a teacher wfth 500 weeks of benefits. It is not
unfair to follow the statute and compute a teacher’s true average weekly wage. It
is, in fact, precisely what the statute mandates.

C. The commission improperly considered arguments and

reasoning that were not raised by either of the parties,
and the commission erred in looking to North Carolina,
which has a different statute, rather than following the
South Carolina cases that control.

The oddest thing about the commission’s decision is that it uses reasoning
nobody argued.

The School District’s argument was two-fold. First, the School District said
the commission should divide by 52 because McPherson received her salary
every two weeks, 52 weeks each year. [R. pp. 238-241]. Second, the School
District argued McPherson’s job was “employment for less than 52 weeks,” and
that dividing by 38 would inflate her annual earnings. [R. pp. 238-241].

McPherson argued her salary was based on 38 weeks of work and that
the first and second computation methods required dividing by 38. [R. pp. 241-

244)]. After McPherson additionally argued this was not an “exceptional reasons”

case, [R. pp. 241-244], the School District agreed. [R. p. 244, line 23 — R. 245,

11



line 14].

b i@

Comm|SS|oner James bought the School District’s “inflation” argument but
she used the, ‘exceptional reasons” provision, based her decision on a North
Carolina caee, and said McPherson had a “seasonal’ job.. [R. pp. 22-29, 1]1]8—22].
However, nobody argued in favor of exceptlonal cwcumstances and nobody had
mentloned anythlng about North Carohna or seasonal workers See [R. pp. 228-
302] (the hearing t’ransoript).

There i‘s more proof of this in the record. After MoPherson’s coonsel
argued this error to the panel, [R. p. 146], the School District oandidly responded
in-its brief that Comrnission'er James “examined and considered Iegal cases and
arguments that were not presented by either party at the hearing, inoluding the []
case from North Carolina that ultimately 'form-ed the basis of her decision.” [R. vp.
213]'. But the commission should not have considered arguments and reasoning
nobody raised. The commission should have decided‘whi_ch. party presented the
better casle and ruled on that basis. |

This is more than a procedural point. The defect is substantive. Although
North Carolina’s statute has many similarities to South Carolina’s statute, there is
an important difference. North Carolina’s statute does not have the “or the
number of weeke for which wages were paid, whichever is less” clause in the
chief average‘ weekly wage method. N.C. Gen. Stat. § 97-2(15). This is crucial.
North Carolina’s statute requires dividing by \52 unless the injured worker “lost”
more than seven consecutive calendar days from work during the relevant

period. This is different from South Carolina. Our legislature added the
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“‘whichever is Iéss” clause in 1996. Act. No. 424 §1, 1996 S.C. Acts 2564, 2565.

North Carolina also- interprets its averagé weekly ‘'wage statuté more
Stfictly. South Carolina views “dual employment”—increa_sihg the average
weekly wage when soheone with two jqbs is injured while working. at one of
AthemV—és an “exceptional réasoh.” Foreman, 265 S.C. at 168, 21.‘7 S.E.2d at
216. North Carolina disagrees. Barrett v. All Paymént Servs., 686 S.E.2d 920,
926 (N.C. Ct. App. 2009). | |

B The North Carolina deéisién the commission }used does not even involve a

teacher. See [R. pp. 92-95] (citing Conyers v. New Hanover Cty. Sch., 654
S.E.2d 745 (N.C. Ct. App. 2008)). Conyers involved a bus driver—the precise
scenario the South Carolina ‘SQprer'ne Court ‘ConSidered in Breé/ahd. The
commission believed Breeland provided ‘little guidance” because the
commission .read Athe decision as meaning 6n|y that the result was fair in that
particular case: [R; pb. 88-89, 1]1]17-1 8]. But Breeland plainly explains -théf Mr.
Breeland was a bus drivef who died ‘from a compensable 'accident and that he
worked nine months a year. The law in_ affect at that time entitled his dependents
to 350 weeks of benefits. 1942 Code § 7035-41. With the utmost respect for Mr.
Breeland, there is nothing unique about his Wage calculation or his case.
Breeland conflicts with Conyers, and Breeland controls.

Indeed, the commission has previously applied Breeland in precisely the
same way McPherson believes it must be applied. At the beginning of the panél
hearing, McPherson'gave the panel a copy of the commission’s decision in Jude

v. Dillon School District. See [R. p. 307, lines 4-9]. Just like the present case,

13



the employer in Jude believed it .was improper to divide by the anber of wéeks‘
for which wages were paid, but unlike this case, the employer in Jude argued for
the “exc:eptionallreasdns” section of the statute. [R.}166}—167].

| The 'commissi‘on rejected these. arguments, [R. ’.pp. 188‘—189], noting
'Breeland.s,observati__on thaf the award was not based upon exceptional reasons
and none appears.” 216 S.C. at 150, 57 S.E.2d at 64 (empHasis added).
_ McPhefso‘n’s commission dis’miséed Jude as “non-binding” and said Jude did nqt'
discuss whether the result was fair. [R. p. 90, 1]21]. - But of course, Breeland
discusses fairness, Breeland discusses exceptional réasons, and Jude’s non-
binding nafure hardly passes for an explanation why the commission now views
Bree/‘and- as irrelevant when it previously found Breeland controlled.

South Carolina’'s appellate decisions addressing. “exceptional reasons”
have involved cifcumstances that fit. the label of “éxceptibnal” in a way that is
more readily ascertainable than the case of an everyday échoolteacher. ﬁ

In Swilling v. Pn'de Masonry of Gaffney, for exémple,v this Court affifmed a
decision that used the claimant's post-injury wages rather than his pre-injury
wages. The claimaﬁt worked for only 39 weeks before he was irﬁured, and
according to.the wages he earned, th_ié averaged 35 hours per week. After his
injury, the employer paid the claimant for 40 hours per week, for several years.
The commission believed the employer made these payments to avoid filing a
claim with its carrier and noted the claimant Ceased working bnly when he was

no longer able to work. 401 S.C. 178, 186, 736 S.E.2d 672, 676 (Ct. App. 2012).

Other “exceptional reasons” cases disclose similarly unusual
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circumstances. It would be unfair to include lower wages when someone has
earned one or more raises during the counting period. Instead, the increased
wage is the proper forecast for future earnings. Elliott v. S.C. Dep’t of Transp.,
362 S.C. 234, 607 S.E.2d 90 (Ct. App. 2004); Booth v. Midland Trane Heating &
Air Conditioning, 298 S.C. 251, 379 S.E.2d 730 (Ct. App. 1989). An “exceptional
reasons” case that favored the employer is Brunson v. Wal-Mart, which reversed
the commission in a dual-employment case because the claimant, a college
student, admitted he did not intend to be dually-employed beyond the Christmas
holidays. 344 S.C. 107, 109, 542 S.E.2d 732, 733 (Ct. App. 2001).

“Exceptional” means out of the ordinary, unusual. Every teacher in South
Carolina works 38 weeks a year, every teacher. 38 weeks are the norm, not the
exception.

The commission should never have reached the exceptional reasons
analysis. Nobody argued it. Even if this had been argued, it is foreclosed by
Breeland as well as by a comparison to precedent applying the exceptional
reasons analysis. The commission’s view is also contrary to Bazen, which said
average weekly wage must be based on ‘the actual number of weeks for which
wages were paid[.]” 388 S.C. at 66, 693 S.E.2d at 440. These cases control.

CONCLUSION

This Court should reverse the Decision and Order of the Appellate Panel
and re-calculate McPherson’s average weekly wage based on 38 weeks of work,
which yields and average weekly wage of $1,063.24.

/Signature page attached
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