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Plaintiit Blizabeth MoCants, sihce beforg the incldent which ogenered in Auguost of 2010,

\
Amended Complaint, {21,
Plrintiffs have lleged that thiis is & ease of gross negligence on the patt of the Defondaut

wlho had 8 radlology tech administering vaceinatlons (r medioatlon or drug) to membess of the
publio, inoludingll\'/ﬁ. McCants, without adequate ttalnlog or supervision. Amended Complajn,
2021, The Plalntiffs ailege thata vacclhation for Hej)atitis B impropely administered by tie
radiclogy toch to M, McCanfs without his infarmed conssit, and after he Inforrasd her of 4
yeaction- to 'a prior Hopatitls B vacoliation, caused hls catastrophic jujinies, Amended

Complaint, {7-21.

ml
PROCEDURAL/DISCOVERY HISTORY

This cage lins beon pending in this Coutt since 2012, The Notlee of Intent to file Suitwas
filed Aprll 27,2012, Pre-ouit mecdiation was hald August 13, 2012, and ended with the pacties at

an impasse, The Summons and Complaint were inltislly flled on Ot;tobcr 9, 2012, This maltey

- wasg staycd by consent by my Oxder of Janvary 30, 2013, The stay was Jifed and the vomplaiut

amended by consent by my Oxder of Maroh 17,2014,

Plaintif® began sorving Intorrogatosies and Reguests for Troductlon on Detendunt

Hattsvllle Medloatl Group, ILC (HMG) on Aprll I, 2014, Motion to Compel filed July 31, 2015,

qL.
On Mearch. 10, 2015 I stened an Amended Consent Schedullng Onder with & medlation

" dloadlin of Septembor 18, 2015 and a frlal not before dato of Fabeuary [5,2016. -

On July 31, 2015 Plaintiffs’ filed a Moton to Compel Responses 1o Plaintlffs' First

Interrogatores and Requesta for Praductlon that had been served Apiil 1, 2014,
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Medlation was had In this matter on Septoinber 15, 2015, and ended with the parties at an
Jmipasse. Proof of ADR. The Defendant dicl 1ot appear at the mediatlon. Proofof ADR.

. On September 29, 2015 Plaintiffs filed a Motion to Compe! seeking respotiscs fiom
Defendant to Plaintifts® Thivd Requests fox Produotion 6ﬂeglng that they needed the 1'99ponges o
they conld: (2) get Defendant’s 30(6)(6) doposition fn a thmely manver; (b) have their experts
flnatize ther opinlons before their tilal depositlons; end (¢) get ready for tlal. Motlon fo
Compel filed Septerber 29, 2015 at 2-3,

Ot Octobor- 9, 2015 Plalnlffs® filed an Amended Motlon to Compel Responses to
Plaintiffs’ Rlust Tnforragatorles and Requssts for Praduction that had been sorved l;prll 1, 2014
(amendlng the July 31, 2015 motion to add addifiona! deﬁclenoias).

On Qotober 9, 2015 Platutiffs filed a Molion to Compel Dofendant’s Bxpert Bamy
Wolssglass’s Stibpoena Responso, .

On October 9, 20135 Plaintiffs filed & Motlan to Compel Dofc'ndant’s 30(b)(6) deposttion,
On Qotaber 21; 2015, before the Octobor 9, 2015 M;)ti011 o Campel Defendant’s 38(b)(6)
deppsition could be heard, and before a finn date was glven, defenso counsel served on

Plaintiffs’ objestlons to fhe 30(b)(6) nseessitating an amendment lo the juitis] ragtion on Octobor

21, 20152

! Jin thte motton, at 3, Plalutisfh contended thats

fd.  That tho undersigned st xe-take Bamy Welssglass's deposifion on Oclober 16, 2015 I Charleslon
becauso, among olfior things, Dr. Weissglass did 1ot iave the subposnned dociments with Tilm on July 28,
2015, and the undersigned naw s aftald that he will have to travel fo Chatleston a M ihine to depose fils
beonuso D, Wolssglass still fias not prodiwced the doctuhents that Iiave beon subpoeiiaed from him Avice,

15, - Thatuowder to AnalizeJils opinlong for tedel, PlalnlifPs oxpec, Dr, Herold, who Js selieduted ta be deposed

* for frial {n Tampe, FL on Degomber 18, 2015, and has bean yaid, needs lhe deposition frauseript of Rorry

Welssgloss, M.D. s/ the subposnaed documents.

16. That the undersizned lids dlsonssed this with opposing sounsel and has asked If the subpoons needs (o be
zent dlreatly fo Bnmy Welssglass, MD, wiifelt was answered il ths Stogativy,

21y this motlan, at2, Plafatiffs stats (lat: ,

1. That PlalitlfPs fanily mediclue oxped, Astlnr Herold, {ia Ugen pald many thousands of doflars to glve
lils telal deposittor In Twupa, Pl on December 18, 2015, within fis thito allotted for de bene esss

depostttons In the eoheduling oxder,
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On Ootoboy 28, 2015, at the request of Plal ntiffs' counsel, thero was status conferenics I
fhis matter with me xegarding outstanding dlscovéry, related motions to compel and & trlal date.
Dutlng that stalus confci'ence, whioh was held fn chuinbers, I ordered that sounse! for Deforndant
provido to Plaintiffs the zequested insurance jnformatlon/dosuments and tho requested ownership
and conitol s Formation/documents”, and that connsel otherwlse fuy to rasofve any ontstanding
discovery disputes (herolnaftor, the verbal Order). It was decided that the motlon to compel

yogarding Dofendants® financlal information and doounents would have to be hoard in the

"noxtrial courge along with any other motion that wes not resolved,

1. Tiorderfo fiualizs his apinlons for telsl Dr. Herold needs fio depasition trenserlpt of the Dofendant.

Thiat Dafondant today scrved the ohjeotions aitached herelo as Mchibit “A” to the 30(b)(6) notlee.

Thiat PlaintlXe oro formed aud belicved that they are entitled o take Ihe Dofondant’s doposition on
averyllihig noticed beforo Decentbor 3, 2013. .

3 Tie pertinent Inforragotorios and Requesls for
Responses fo Plalntifis’ Flrst Tatercogatatles and Requosts for Production fi

13.

led Oglabicr 9, 2016, at §{3(d)-(c), and

are a3 Tolfows:
5. Identify all {usurance companics which provide any Iypa of liability insutaitos covarage ta yoi, inoluding

- but pot Muttted to firat party lability potloles, soifinsured yetentlon poliefes, andfor pollcles of excess
dadlor umbrolla coverage, and get forth tho numbers of polleles fivolved, tho polley periad datos, and tha

aouitla of liabllity insurange coverago provided aid avallable for coverngo of fnswraicn I this mafter in

these prolicles, Inaluding any dedugtibles.
10. Sot forth In detail tho busihoess steuslure of HartovHllo Madical Gronp. This would fncfude tho Idoutily of

- any coipotation, Tospltal or hiealiheare eysten, which hias o finonalal Intecost, cantrotling Inferest or
"' ownership Intcrost of tha medieal ontfty, including tho buslness addess of all officcs which are owned,

managed or used by thls Dofendant ar any company Jiowing & finanoal intovest In this Defondant.

Adaltionslly, ploase note whether the entlly Is n whally owned subsldiary ar paxtialfy owned subsldiary of

anofficr entliy,
or Braduet )
1. All walings aid vecordings fin the possesslon, eysfody or eontral of this Dafendanl or hls Dofendanl’s

attamey, or athet' porson or entily, Hafed In, toferred to, ar tised bt tho prepstation of thia Defondants
) Plahullefs Tlrst Set of Tntesrogataries fo Dofondant Harlsvillo Medioal Group.
L sheet nnd completo pelicy of abllily Insureuco af Hartsville Medloal Group.
This would Tnofude any primary palioy of tisuraice, any self iuswred retentfon covaraga and Any exeess or
siibrolla coveraga and all sndorsements o altaohments thorgto, fnoluding coples of any Iatiers or
ussessment of additional premiumns or wontes for g perlod of flve years prlor to the date of this request,
Addlilonally, thits would Includs all Insucance agrecmenis andfor poliolos, in thele enlfroty, wWhich afford
profeotlon to {his Defondant for acte aad otaisslons set forth by Plaiuliffs tn the above enlitled and
ynnbered caso Inghtding, butnol Ihnled ta, primacy, umbrella and excoss pollotes which may obligate any
" respenliye fnsuvanos company lo sttty part ofwll {lio Judgment which may be randorod lnat action against
. tlils Defndant aelsing ot of thesels or amlssions of any siuoh mpmber or employes of any Dofondant,
38. Any aitd all dosumernts ijlized aiswetlng, or referved lo, of Wised 1o answer Plalnlifl’s Tnlerrogatoyies 1o

Drfandant Harlsylllo Medlonl Group,

ANSWALE QrYespohss fo

2L A copy of {he deolaratlos

Praduolion are identified in tho Amended Motton to Cornel

P.

8/38




Oct. 14, 2016 5:06PM

 OuNovernber 17, 2015 Dofondant identified as 8 30(6)(6) designee to speak on Jis behalf
the liead of Kuman Resources for Carolina Pines Reglonal Medtoal Center who testifed that she
had responsibilitics regading (he staffing of the practice. Memorandum i1 Support of Motion
for Snucllous, Bk, "B (Dop. Chadlotto Adars, 10:18-24, 12:[6-23, 16:2517:12, s0d Bx. 1), -

On Docember 15, 2015 thare was a hearing befors me on Plaitiffs’ outstanding wmotions
to compel. At the call of fic casc the lawyers for the partles announced to the Court an
agrccmcnt. on some, but ot alf, of the outs;tanding jesttes and gsked tho Court to xule on fhe
balance, The agreement and the Contt's rullngs ofi the contesied issues were meémorlailzed in an
Oxdep slgned by me on .Tanuat'y' 21, 2016, and filed with the Cletk on Pebtuary 2, 2016
{herelnafier, “my written Order”).

My written Order reguived cotain fnformatlon aud documents to be pr;)duccd by
Deofondant to PlaintifP's comnsel within thivey (30) days of the date of the Oxder (by March 4,
2016)(hierefnafter, the Ordered information aud docuinents), . .

"On March 8, 2018, coungel for the Defendants mailed Plalntifs* counsel n letter
produoing some of the Oxdered Information and documéms, and explaining why Defendant did
not praduce same of the Ordered Infoxmation aud dooemments (heveluafter, “the letter™; which is

ultached to the Motlon for Smictions).

On March 10, 2016 Plalntiffs’ counsel filed the Motion for Sanctions (and later &

_momoxandurn In support fhereoD), Identifying defiolenoles I Defondant’s compliance with my

wiltten Ordex s of that date, as follova:

1. Asta L1 of the Ordar, the Oxder requires the Dofendant to produce the job desotiptlon
 for Prastice Administrator, aud the latter states Hiat it Is enclosed, but it was notf, The job

desoxlption for Group Praotice Managor was enclosed, qud had already beon produced.

No. 4514 P, 9/38
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2. Asto {|l.4 of the Order, which provides:

As to Plainfiffy’ Bfth-Requests for Praduction to Defeudant?, dated
October 23, 2015, responses fo witleli gra outstanding, Defzndoni
shall provide to Plalnilff” documents yesporsive o number one
(D), end shall_wiffepipl to provide documents responsive to

numbegs two (2) and Thee (3) gs such documents are avatlable,
all within thitty (30) days. To the extent that this doss not

vesolve all outstanding Jssuas ns to nurmbsrs two (2) end thiee
(3), Plaintif€ can snaks another motlon, (emphasis added).

Dafondant stated in (e letiot:

Regarding the policlos and prosedutes required uuder 42CTR
Sectlon 482,23 fiom 2010, Dcfendalnt is ot JCAHO accredited,
thetefore has nothing In response,

‘" Repatding the written definillon required - wader JCAHO

requivement MM.06,01,01, Defoncant Is not JCAHO aooledited,
therefore has nothing In responsc.

~ 3, Asto JL.5(b) of the Order, which provides:

Defendlant will pravide 1o Plainilff & eomplsto and up to
date answer to Interogatory number fen (10) regavding
ownetship, control and financlal interest in Havisville Medleal
Group LLC, and any dovuments responsive # Requests for
Pxoductlonnumbms one (1) aitd thivty-eight (3 B) relating thereto

(emphasls added),

Defendrat responded in the lettar:

# Dlatuifi® FIAL Requests for Producton requesled:
1. A copy of o folfowitig Hems mentionied in the Jab descsiptions that swere pmduced fome (rocelved

Qclober 22, 2015):

I MA Ethical pragram;

8. HMA Compliauce Progran;
ill. HMA Operallons Manual;

v, IMA Rccozdkeepiugalandards

No, 4514

2. Troimn 2010, policfos il proceduas required under 42, CFR §482 .23{o){%) (for Dofatidant alid

' Hadsvills MA, LLC),
3. - Prom2010, w{uan defInltfons required nndor JCAHO requirement MV.06.01.04 (for Dofondant aud

Harlsvillo A, LLC).

P.
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We s iligeistly sdavebing-for this Information, Owpuigeghip of
the Hataptile: Medivpl Grou lifs olingadl severdl thiss-durg
the: Hmefamp In quostlon.  Thorelore the founilef of 1his
fiformatiog liaa Tz vty difétoulle t9 detecinine, These-lfbita
Wil genthune.md vesponss nptated-a saen 45 pogsiftio

* Aato fL.5(e) oftie Ordey, whivhprevides:

- Defenigud wilk pro o within Sty G0) Jayr 4
asinplste aud. wy to. date aiiiivel 16 Iiferrogdtery smmbat five-
(%) rogading insweanes potetially restipusive to this alaim
whothie sdf frgarance ornab as well as all.doetimen(s 1equestsc
tip Request to Producs numbei twenty-ore (1) regaiding sano (
6. g thengtanl fusience policy-orpolicios).

Defictant rospoitdect ta jha Jetten:

Weunte.dlltgently seavchlng for-this Intssination, Owmnersiiy of
flie Tataville Madlen! Group hag ohanged sdveral Hmes duing
, the ftmeRame i question, Therofore thi logation of thiz
- fufibusttlan s beelt very diffienlito: detertrdue, These fforts
, ( _ , will conflnng mu ysponsbugdated guga0 as osgible,
' Upoit nfopation and belie Hartgyille Wiedtedl Gronps tswalt
S foif ¢ fiest F10 1nitton o malpiotioa elalms:  Zutich
Tosuranoeprevldos Insurano dovetage for flie vt §25 millig
shove.that $10.lllion, ‘

5, ‘Adto Seoffon 1%, of the.Oredar feagnuding (e fnfonnatlon/lapuients sotughe4t M

and 11,'2.of the Guter), whichprovides:

fila CGooil fluds that ihe ohallenged Nuferrogatories dnd
Tequenfs for Ryotlietion: Wie beasinably calculated to Tead 1o the

. gliscovary of xdmiystblo evltanes, awl fie requastel Ml
dnfopgfing aud docunreuds sTll:De prodused by cou; el for-flig.

The infbsmaflen.and dosumentssought ab L1 and I 2.8 the: Ordey thint were fo-lie

pradnosd by The Defesitang withln 30 days aver

1. Dobuwnts aad tefomralon responsiye fo Plantiftst
Flrst Reyuesty fhr Froiititn saveutsen (17) and thivy-

7
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nine (39) throngh fortytwo (42), ms woll as First
Tuterrogatorles thirty-three (33) through thitty-six (36}, all
regarding Defondant's financlals, and, In particular,
Defendant's CBO's gross compensation for the past
three years, Defondant's gross vevenue for the past thiee
years, Dofondaat's net profit for the past three years, and
Defoudant assets, Hability and net worth, as well as
Defendant's tax roturns for the past five years; and

" 2. 30(b)(6) testimony regarding the Juformatlon and docuiments
sought In Rosponse (o the Requests referenced. In
subparagraph L1, above (topic four (4) of the Amended
30(b)(6) Notlee), and rogacding the identity of any
accountan(s for the Defondant (tople numbei sixteon (16) of
the Amended 30 (b)(6) Notice)

Defandant wrate In ¢the lethor:

Wo are dillgontly seavching for this informatlon. Ownership of
the Hawaville Medlcal Group has changed several timos dafing
the titmoftawe in question, Thetefors the location of this
Informatlon has been very difficult to dotelmine, These efforts
wit! contliae and response updated as goon as possiblo.

On Maveh 15, 2016 Cowrt Admmlsrratkn{ sot this matter for a two week trial wi(h me as

the hial Judge for November 7, 2016 to November 18, 2016,
On Aptll 9, 2016, defonse counse] produced to Plaintiffs* counsel soms pages printed off

_ of n book-keeping program. Memorandum In Suppart of Motion far Sauotlons at 5, Plafutiffs’

accountant has indicated that for the purposes of preparing au ability fo pay punliive damages

report they ate worthless without the aunval accounfanl’s statemonts with nates and

" explanations, Td. I'spcclﬁca[[y found In nyy waltten Order that Plaintiffe were antitled to

Dofendant’s finanolal uformation o their econotnist could prepare such & yeport for the jury,
and Qrdered that it be produced by Mareh 4, 2(;16 . |

This matter oate For tho Coutl dutlng the usual sourss for a hea;riug on May 25, 2016.
On that day, bofors the loaring, counsel for the Defendant sent Plaintiffs’ counsel o latter

oulining the insnrance potiolos epplicable to Plaintlffs’ clelms, Id. This was xequited to be

P,
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produced by my verbal Order and witten Oxder, and was produced over seven months after niy

verbal Oxder and aliost three swontha Tate vndor the wiiltsn Oxdet; if was produced over two

" yeats alter £ was initially requested as patt of a standard Iifertogalary. At the hearing, conngel

- for Defendatt asked that Judgo Roger Heudergon defer 1uling to ms ag I was famibiar with this

aaso, it fs nty Order that Is alleged to have been violated, and T am the tlal Judgs, Judge
Hendexson granted tlie request, |

Thint day, May 25, 2016, Plalntiffs’ cownsel sent cownsel for Defondant @ letter Hsting the
ten (10) Iteme still ontstanding (the fist eight (8) still due under my verbal aid/ox weitten Ordor

and the other two (2) due under the Sixih and Seventh Requosts for Produstion fo which

" Plaintiffs hava never reoelved a response and which ate the subject of tho Motion to Compel)

(hetoinafier, the Hst totter®). Id, at 6, Bx, B.

5 Tho [1s1 Jottor stated ns follows:
Just so thera s no istake In thiz maiter, I Imve cowpiled a st af what I heliave 1o Do outsinading: 1t Is below,

Pleizo nate that T heltoye that ftenrs 1-8 wero required to frave been produced to tho Flalntiff by the Defendant undee
Judgo Bural’s exder filed Fobriacy 2, 2016, and Jteys 9 and 10 ato llems hat are currently owlstanding iu the Sixil
nid Sovonth Request Sor Producilon to which I have naver recolved an answes,

1. iho job description for Penctice Administrator froni 2610;
2. the poleles and proceditras required uider 42CER Section 482,23 fram 2010 (from tie peactics or the

Tospltal); .
fho ritton, definition requlred mider JCAHO requireaient MM.06.01.01 from 2010 (from the pracics or

the hospitul);

4, a complets pud up to date answer to Intercogatoly muuber {ait (10) ragerding ownership, conftol and

finsnetal intoract b Fartsvllla Medical Group TLE, ond any docwmienls rasponsive to Requests for Predustion

ntnbers one (1) and thiny-eight (38) relating thavelo feanphesls ndded);

all doomients teguested by Request for Production No. 21 (ng, the aclual pofley or policles insurance

potontlatly respotisive to s clalitt )3

. Defendnit’s CEQ's gross compensalion For the pasi thres years;

7, Dofendatt’s ax refurns fr the past five yeara:

8. the Identlly of any accountanis for he Defendant;

9. 'Please provide the slinding order and clluleal protocel for the admindsiration of the Hepatitls B Vaccine
thit whs it use af Caroling Pines Reglonal Medlant Center dutig 2010 (7 RTE).

16, Pleaso prosuce all dostmenls volating fo the purohesc of tio assels of Molvin Nicklos, Jr,, MD's medloal
practlco ne roforced ta I s confract wiflh you that was mecked as Bxdibi( #4 to your 30(8)(6) Deposition.
This would ioludo, but stot b imited (o, eny and afl regortls of due diligence regarding tlic adequacy of
1h10 ofInteal staff olincal protocols, reordkecping, and paticnt sately preoautions in Dr. Nickles® praclice
prior to orat fho timo it was purchased by Hartsvills Medical Growp, LLC G RTP).

wy
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On June 16, 2016, connsel for Defendaut dolivored Plaintiffs’ cotmsel a letier listing the
gloss pay of the CRO of Caiolina Pluss Reglonal Medloal center for 20(2 through 2014;
enclosing unslgued, undated, appatently Incomplete, “:fox veview only” (wiltten on one of them)
US, Cowpoption Income Tax Refurn Form [120s for Hantsville Medloal Group, LLCS;
enologing two ooples of a Health Management Assaclates, Ine, Carporate Corupiiance Manual
and Codo of Conduct, Third edition (2007); and ancl;)sltlg an Amended and Restated Limited

Liabilily Company Agresinent of Hartsville Medloal Gronp, LLC dated January 27, 20147, Idat

" &, To thoe extent theae:wois requicect o be produced by ray written Order, thoy wore praduced

over thres months Inte,

The motnlng of this hearing defense counsel provided Plaintiffy' counsel with the Job

desoription for Practice Adiniuistiator, To the extent this was requived to be produced by my

written Ordes, It was produced aver thees months lats,

As to the .outstanding items on the Hst letter on the date of healng, Juue 21, 2016

(hereinafter, the date of the hearlng), Plaintif¥s biad ot recolved a response to Jtem Nos.: 2; 3; 4
to the extant it requives a complote and up to date answer to Interrogatory No. 10 and yelated
donuments undet: Requests for Production No. 1 and No. 38; 5; 7 to the extont it 1:equi1'ﬂs the
dotunl returng fhat were filed by or for the Defondant for the past five (5) years; 8; 9; and 10,

This includles, as of he date of the leaving:

S Plalntt i con!'eu.tl {hat to tho oxteitt thsso convey o mare ifornition Mau tha pages of the bookkeeplng program
produced by dofeadaat on April 9, 2016, FIalnti" accountant fias lndloafed that for tho pirposss of prepariing an
ability to pay pimitive damages report oy ate warthloss withow} lhe aniel acconntant’s stetemetits with sofes aud

explanalions, Id, at6.

-7 Plnlnlitls voufond thiz dass not provlde tho information requosted in Mtexrogatory No. 10, does not idenlify “the

identity of auy ... Lospltat of hoatihears systom, whish has a finnncinl interest, confrolllng Inferest or ownership
Interast of tho medleal entlty, Inohdlug the bushwoss addrost of afl offices which fre owned, mannged or used by {his
Dofandant or any company linvling a finanofal inferostIn this Defontiant,” and nrgned at ilic lisatlng that it actvally
mord thoraiizhly convolutes the Isaie of who actually liag & finanolal, owneraliip ar eontrof interest in thie Defendant

" gs it identifos a Delrwyara Himited pachiciship as the solemember, and atiather LLC a3 the Hrited parinorship’s

geveral pariner. it at 6.

10
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No tespongs of any sort to the Sixth and Seventh Requests for Production (Ttent
Nos. 9 and 10 in the list letter)

Ne complete and up to clate auswer t& Intervogatory No. 10 (ot any afterapted
updated ansiver) with assooiatesd documents under Requests for Productlonﬁos.
1 avd 38 (ordaved verbally on October 28, J015 and in my written Oyder filed
February 2, 2016) (Ifem No. 4 on the Iist lctier).

No copies of any responsive insucance pollcies (ordered verbally on Ootober 28,
2015 und in my weitten Onder filed Vobruaty 2, 2016) (tem No, 5 on the Hst
letter),

No ldentity of ury accountant for Defendant (ordered in my written Order filed
Febraacy 2, 2016) (ftesn No. 8 on the list lotter),

No 2010 poligies and procechiros reﬁuired under 42 CFR §482.23(c)(2) (for
Defondant and Haﬂsﬁil]o, HMA, LLG) and weitton dofinitions required under
JCAHO reguirement MM,06.01.01 (for Defendant and Bartsville, HMA, LLC)

(ordered th ny waltten Ordor filed Fobsuary 2, 2016) (Trem Nog, 2 aind 3 on the

list lattor),

- o coples of tax tetuns actually filed for the Defenda nt (ordered In my verltten

Oxrder filed Pebynary 2, 2016) (rem No. 7 on the list Ictter);

At the fhearing, defetse counsel stated fliat the Defendant could not find the identity of its

accountant, cowtkl not find its nsurance policies, sould not find the ChS yegulation and JCAHO

pdlicies and proceduees requived by fedetal law at Havtsville HMA; LLC, could ot find coples

of the 1ax returns that fiad actually been filed for the Defendunt, did not have tecords relating to

the puchase of (e assets of the Defendant prastice (Sixth Requeést for Production) and did not

11
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Trave 4 clinical brotoool for the administeation of Flepatitls B vaceine at Cavolina Pines Reglonal
Madlgal Centor (Seﬁenth Requests for Production), Defense cotnsel avgued that the Amended
and Restated Limited Lfabili(y Company Agresment of Hartsville Medical Group, LLC dated
Tasiuscy 27, 2014 produced Juns 16, 2016 should suffico ag a complete and up to date Answer fo
Pirst Jntosrogatory No. 10 and all relative documents undes Fivst Requiests for Productton No. 1
and No, 38, Dofense counse] argucd {hat ownership of the Hirtsvllio Medical Group has changed
gevezal thuea durlng [he timeframe in question and the location of this informatlon has been very

diffionlt o deformins.

V.
TINDINGS OF FACT

1 Defondant violated fhis Court’s Ordexs, snd such violatlons were willful
Chis Defendant still has sever provided Plaintffs n complete and up fo date answer {0
( Pisst Interrogatory No, 10, ot Indeod qip ansiver whatsoeser since being ordem;d to do s0 on Lwo
(zj separafe aocasions, and hag flo e,\plmmn‘oﬁ for the Failure, ‘The olabn in the letter that
Defendaut, a sophisticated medicel prastice, doss lot know and oannot £igure out the identity of
any hospital or heslthoate system, which has a financlal Interest, conbrolling interest or
owneship Interest jn it, Inoluding the business address of il offices whioh are owned, mannged
oy usert by 1t or any cémpany having 4 finanolat Intorost In it, after being otdered by the Cowt to
pﬁwidc this jnformation, ror once but hvice, iz not credible. I find that the Defendant mads o
willful doclsion to disobey the Cownt’s Oxdets so It would not have fo proﬁfdo this information to
Plaintiffs. '
The Defendant has also tever praduced 1o Plaintiffe its responstve nsuranos policies, I
do vot find It credible that a sophisticnted medical prastice can list poficy numbers and amounts

of responsive insuance In g Iottor but has boon nnable fo elther find ox abtaly coples of thosa

12
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declatations pages and policies and to ptoduca them after being otdeted to do 80 by the Court,

not enice bul fivlce. X find that the Defendattt mado & wiilful deoision to disobey the Court’s

- Ordens 8o it would nat have ta pirovide this informatlon to Plalntiffy.

Althongh It produced via lotter 4 llstinﬁ of insuzaiics responsive to Plaintif’s clalms on

- May 25, 2016, right hefore e heating, L find that the Defendant wmade & willful decision to

disobey the Couet's Orders fvom the thne this infoxmation \ms. due untl the date this matier fhst
came oxt for a hearing, May 25, 2016, so it would not have to provide this Insurance informatlon
to Plaintiffa, Thlg is Infoxmation requlied fn fesponse to the standard Interrogatory at Rule
33(b)(@), SCRCP, and should have hcen_ prociuced to Plalnfiffa yem'.s'.ago, without fhe Couxt
having to tepealedly got involved,

Furthermore, although t¢ produced (almost elglt months after betng Ordered 10) an LLC
agreetmont, without Defendant fiest providing a somplete and up to date anawer to Plst

Tndeivogatory No; 10, Defondant oanntot produce any and all documents utilized fn answering, or

- yeferred to, orused o angwer the question of the ldentity of any hospital or healihoare sysfem,

whiolt bas g Fnancial Interest; controlllng futerest or ownership luferest In i, lnoluding the

husiness acddress of all offices whioll ate owned, managed or used by it. I find that the LLC

-agreement that was not provided until June 16, 2016 doss not suffice gs sonie ype of answer to

'Intcl"rogatory No. 10 or a response to Requests for Praduotion Nos. 1 aud 38,
" Reparding the CMS aud JCAHO policies and procedures, in the lette on March 8, 2016

this Defendant willfully refused to comply with the Order and o produee thent when ifs defense

counsol stted:

Repatding the polieles and procsdures required undes A2CER.
Sectlon 482,23 from 2010, Defendant is not JCAHO acoredited,

therefose has nothing in responss.

P. 17/38
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Regarding the vaitton definition required undor JCAHO
vequiement MM.06.01.01, Defendant is not JCAHO geotedited,

therefore has nothing it response. '

This Comst did not asic whethor or not the Defendant was JCATIO accredited, it ordered:

Defendunt .. shall aitanmp to provide documetits tesponslys to
umbers two (2) and thres (3) as sueh docrmtents arg goallable,

all within thicty (30) days
Numbes {wo (2) and threo (3) of the Filth Roquosts for Producﬂon request the pollcies.

and prosedures and weitten definitions ftom Defondant or-Hhrtsvﬂlo HMA, TLC (alse known as
Carollna Plues Reglonal Medloal Centes). IfDefendant Identlfied the lieatl of Human Resouross
for Carolina Pines Regional Medical Center (ihe affiliated hospital). as a 30(b)(6) designeo, it
could haye gotien Its polioles and procedares and wiitfen definitlons requlre& undler JCAHO and
federal regulations, 'Whils Defondant may confend that 7 fs nok JCAHO accredited, it oannot
( ' avgue fhat the affiliated hospleal is nat.

Putthemots, It was uot utit the hearing on uo 21; 2016 that defense counsel stated 1hat
“they" do not have these raquested documexts, and witlle fie may be refaring enly to Defondant,
I do not find it credibls that a hospltal does not have these documonts tequited by federal law
availabls, although, niost importaatly, I do find that there Je no eviderice that qity attempt was
sade by Defendant to obtale and proclice thess daouments to PIaintlffs"-counsal as requived
ynder iny wfitten Oider. Rather, the only evidence is that Defendant stated In the leﬁen-rllat
#Defendantis not JCAHO acoredited, therefore hias nothing in response.” X find, based upoh that
fanguage In the lettar, that Defendant made a consclons deolstan to x‘villml[y disobpy the Cout's
Oxdlet,

By the tims I signed my wiltten Ordor [t was too late for e Defenclant to argue that the

FIfth Roquesis fox Production ate 1ot reasonably calowlated to load to the discovery of adinissible
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svldénce under Rule 26(b)(L), SCRCP, but even I i had not been foo lato, I find that these
requesta waro teasonably calenlated to Iead to 1ho disoovery of admissiblo ovidence as Plaintiffs’
hospleal admintstration. and nuwshig cxpert testified on April 27, 2015 fhat the potioies and
procedures and written definition wnder the federal CMS regulation and JCAEIO seotlon ate
np‘pliﬁable in this case (o at least evidenco of ilte standard of care) and tho Defendant violated
them. Momotanduin Jn. Sapport of Motion for Sanctions, Ex, “C” (Dep. Beverly Bssick, 73:5«
74:10, 85:23-86:6). '

The Defendant has also nover produced to Plaintiffs the Identitios of its accountants,
Agaln, while at the hearing defonse counsel mgued that “they” do stot know vho thelr aceountant
is, 1 do not flitd It erédible that a sophisticried medioal practice cannot find and produce the
idontity of ifs own nocountants after befng ordered to do so by the Cout. I find that fhe
Defondant made 2 willfisl deoision to disoboy the Court’s Oxders so it would not have to provide
thls Informatlon to Plaintiffy,

' Regarding the job deseriptlon for Practice Administrator, while defense counsel produced

it tho morning of the June 21, 2016 hearing, cvidoucmg tho Fack that It was cleatly available and

“conld be found, the Dafendant was In vislation of this Cowt's Opdey from March 4, 2016 untf
then,

i{egal'diug the CEO’s gross compensation for the past three (3) years, whilo defenso
gomnsel produced that vla letter on June 16, 2016, evidenclug the fact that it.\vas clearly available
and could be found, the Defondant was in violation of this Cowt’s Order flotst Mareh 4, 2016
' ntil then, I find tliat the Defendrat made a willfyl decision to disobsy the Comt’s Osders so it

would nat have to provlde this Information to Plaintiffs ﬂ‘mn Maich 4, 2016 until June 16, 2016,

15
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' 'Rog'arding {he tax yotutns, the olalm In the lelter that a sophistloated medioal practlce
captiot find or obtaln its own tax relurns after bejng ordered by the Cowt to produce them is not
eradible. T also find that not only was the Defendaut in violation of this Conit’s Order fiom
March 4,‘2016 until Juno 16,.2016 when jt pmilucod unsigned, undated, incomplete, “for review

" only” coples of tax Letustr foxms €hat do not even List the preparel or accountant, but I find that
the Defendant contlnues to be violation of my veritten Order as I do not flnd i.t 'credible: that it
cannot obfain copies of tho tax refums thal were aotualiy filed on lts hahalf: I find that the

" Defendant made a willful declslon to dlsobsy the Court’s Orders sa it wanld nat have to provide
any information to Rlaintlffs from Maych 4, 2016 untit June 16, 2016, and continue in willfal
dlecbedlence as I find that if Defondant wanted' fo comply with my weltten Oxder Lt oould obfain

and produce actual coples of its filed tax roturns,

( S 2, Defendant’s failuve to make any effort to respond n any way to Plaintif’s Sixth aud
: © Seventh Requcsis for Produetton Jor seven aud olght mouths, vespectively, 1s willful

- Dofonidant was sexved with Plalniffe’ Si:%th and Seventh Requests for Productiol: on
" Noveber 18, 2015 and Deceraber 7, 2015, raspectively, Plalntifts’ filed a dotion to Compel
rosponses thevato on March 24, 2016, As of the date of the hearing, syen though the mationi fo
conipﬁl Jiad been ponding for thueo (3) months, and even though Plaintitfs’ counsel had sent the
lottor list 75 a romindoy, Plainttfrs had recolved o response ta eittier — absolutely nofliig,
At the heaving defenss connse] gave Defendant's flist response fo the Sixtl Requost for
Protuotion when he al‘glte;l that “they" do not Lave any responsive records regarding the
_pm‘clmsé of the medical utactice of Melvin Nickles, Jir, MD (which is now the Defendaiit). Ido
wot-Fid tls credible, At the healng defouse counsel also gavo Defondant's fitst tespouse fo the
Seventh Request for Produiction whet ho argusd that “they” do not liave a clinical protocol for

“the adwinlstratlch of the Hepatitls B vaccine, Regaidless of whether or not I find that oredible,

16
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Plalatlfly’ were entlfled to a wiltten auswer to thelt Request, and (hieli: counse! should stot liave

hed fo file a motion to compel and attend two hentings to get a verbal answer to e Sixth ov

Sovonth Requests for Production,

3, -Defendant has engaged in a pattern and pmctice of obsttnctlon in dlscovery
destgned ta prejudice Plaintiffy

From its fallure o provide lia msucanco information untll the day of « heaing on a

* Motion for Sauctions for ifs failure to camply vwith a Court Oxdet, to its failure —ta this very day

— to identlfy what hospltal-ot healthears systems have an ownership, financlal or eontrolfiug
intarest in it, to its falling to facilitate its experts’ complying-with anbpoenas duces tacun, ta its

failure o give datos for its 30(b)(6) deposition whilst simu[taneoﬁs]y filing objsotlons, ko ite

- fallure — to thls very day ~ to identlfy its accountants or ta praduce its insivance policics, to its

fatlure fo give any response whatsoever to dlscovery requests, this Defendant hae engaged tn a
willful paitosn of obstination and delay that has vlolated not only this Couct's Otders, but also
the spivit and letter of tho South Carolina Rulss of Civil Prosedure,

Taken one at a timo, the Cowct may accept that this or that way be an l;olatcd incident,
but taken gll together the only possible cdncluéion that thisl jsa willﬁll patt_e_m and practice of
obsiuetlon diected at prejudiolug the Plaintifs abllity to plosccuto thelr olalins, |

Thig pattern and practice of obstuotjon hias necessltate(l otherwme needless homs, indeed

" probably days, apent filing motions and bricfs (slx or inore motions to compel), propating for and

attendiug = status conference and three hearlngs by Plnintiffs® counsel, teavelling fo Charfeston
twice fo get au expert’s deposition, eto, Those issmes have needlessly distraoted Plaintiffs’

sounssl from otherwise bolng abls to prosecute the case for kis ollonts, and the delays havo

mejudiced Plafusiffe in belng able fo prepave for tial,

17
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As another oxa m}ile of obstructton and delay, Plaintifs’ liability expert I Flovlda gave a
feial deposltion without the beuefit of the withheld information and docttnents, and Plaintiffs
assext {hat to go back to PFlovida to retake the expert’s trlal deposltiﬁn to get a fully informed
oplnton for tal would cost Jn excess of $10,000.00, Memotandum in Support of Motion for
Sanctions at IS,

Yet another e)_{ample of obstrnction and delay Is Plalntiffs’ economlst wasling thme
ges of a boolckeeplng program produced by Defendant on April 9, 2016 only to

Taoking at pa

disoover fhat they are wortilesa to prepare en ability to pay publtlye dameges report thet ¥

| ordere& the Jury wag entltled to be shown af fial. Memorandnn in Support of Motion for

Sanations at 5,

As another exampls, but for this Order, Plaintlfs® counsel wonld liavo lo take the

Defendmt’s 36(1))(6) doposition for the third thne to queston it abou the outstandiog finnneal

" jaformation and documents, Memogancum in Suppott of Motlon fox Ssnotlons at 15,

4. Dofendmeswillint conduct has prajudiced Flalnfifis
The Plalnéifts are and will be prejudloed by Defendant’s obsfiyotion in juwepnring fox fuial,

in leyIng theiv case and in collecting tpon a Judgment,
In partlosilar, keoplng in mind that Dofendant identified as a 30(b)(©) dcmguec the head of
Himnan Resouces for Caroling Plues chloxml Medloal Centey, without the Identity of ary

hosy sital or Tiealthoate systom which has a finaticfel interest, contvolting Inferest o ownexship

" haterest in D&fbl{daut,'inaludiug the bysluess address of il offices which ave owned, managad ox

uged by it or iy company having a Gnanoial fnterast in l¢, Plaieiff’s wiil bo prefudiced, and

chaflenged, factually at tilal, In coinection with the following claims and Jsaves:
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g) whether or not the Carofina Pines Regional Medioal Center and the Defendant
practice should be considered oo entity for priposes of the applloation of fedegal

CMS regulations and JCAHO standatds;
* b) the relatlonshlp between the Defondant ancl & controlling hospital or liealtheate

'systam (e.g.;~ Carollna Pines Reglonal Medioal Contex) relativs to negligent

supervlsion of the Defendant’s employsos;

o) ‘the relatlonstilp Letween the Defendant and a controlllug Lospital or healthenie
Syétum (e, Carollna Pines Regional Medioal anter) relafive to negligez-it
administiation and staffing of the Defondant practice;

*d) the selationship between the Dafanc[.mt and a 001111';Jlli11g hospliel or healthoare
systom (2.8, Catolina Pines Regional Medeal Centoﬂ relative to negligent fralning
and supervislon of Defendant’s employees;

oo ¢) colleotion of a judgmont (0.8, fo the cxtent that Defendant practioe has no assets and

~ may be o alfer ego of anothier entity v,;lm will be Jiabls for ajud;gmem,‘ o pait of 8
judzuent such as ove for punitive damages that is not covered by Insutance);

As well, kooping in mind thet Plaindff's expert said that theso requ!rements. were
applicable o this chse, and fhint Defondant was in violation of those tsquivemonts, without the
2010 po![oiés' “and pndcodums required under 4?2 CER §48§.2é(o)(2) (for Defcndnn.f: and
Hutaville FMA), sug the welsten definitlons requited undex JéAHO yequirement 11v1,06,01.01
(for Defendant and-Hatisville BMA, LLC)', Plafuti(E has a!r'eady been prejudiced, and will be

'+ projudiced and challenged, faotually, at tilal in contection with the following clalins and issuos:

+

?’_The pexitnont poillpns of tese sectlons fhat Plaliliifs expert Boverly Rusick dotermined appled fu this ouso, and
woie viohted, ate as follows from dior st marked ns Exhibit 2 to er deposition whioh is losaled ot Bxhible*C” io

Plaintilfs' Wenomudumin Support of Motion for Sanctiotia:
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g) Whothe or notthe Defendant and/or attsville HMA, LLC had snd complled with lts

own imedical staff potlcles and pronedutes, aud its owil written federal and state Jaw

(includi:ig Hcensure) requiremeitts for the adminisicatton of dimgs and biologioals, as

required onder 42 CER §482.23(c)(2), in this case;

b) Whether ot niot Defendant’s andfor Havlaville HMA, TLC's j)ol loles and procedures

requited ntdey
medicatlon they are pelinitted to admiuister,
requived, aud whether or not it followed them In this case;
o) Whother or not Defendant’s and/al Hastsyllle HMA, LLC's policies and proosdues
. CRR §482.23(0)(2) Mdonificd eduoation and training for all

requixed undet 42

possonnel admintstering drugs and blologioals, as vequived, and whother or not it

followed them in this case;

47, CTR §482.23(c)(2) Ferson
ato ndnintstered by, or undec thio supervision of nu
nutd approved medianl slafEpolloles and procedvres,
aud proceduros sapst Jdentily ealegorles of licensed porsomnte
adminlster, bt sccordenso with stalo Jaws, The poliates and prove
alf personnel administeriug driigs andd biolagicals,

Mediontlon administration editentfort and trmining is typloally inclided in hozplial oxieatatlon er other continulng
educatton for nurslig stalf and oilier anlliorized healthoare persomiel.... - . . :

nel authovlzed to ndminlstor wediertion, Requires that all drogs and biologlognls
ralng or alhar porsoinel, in iecardance with Redesal or Stals Jaw
Statc [sw requirements fucludo Tloensure requirsments, Poliokes
1and the (ypos of mediontions ey are pemtifted to
duros nist also aildvess eduweatlon aad frainfug for

© MAL06,01,01 'The hospital snfely ndministers medieations e, ] _
1 the clinleal staft disciplinea that avo

111 The hospltal defines, in writlug, liconsed Indepondent practitioners al
awlitorlzed to admintstor medication, with ot without superelsion, In recordanao wh Jaw and yepalation,
(See also MM.06.01.03, B8 )] - ‘ '

sad firdependent practicloners and olinloal slaff administer medications.

#2 Onfy authorized licen
Note; This docsnot prolitbit sclBaditstration of medlonttons by patients, whon Judicated. (8eo also MM:06.01,03,

BLI)
{16 Before sdminiatratio, the individunt adniintsteriug e medleatlon doss

conlraludiontlons oxlst, .
#8 Deforo sdnditsteatlon; the Individual administering the medlaatlon doss e ilowlug: Disonsses sny wirasolved
Tent's Jioensed Indepondent praciltionex, preseribor {[Edifforent Jrom the

the fllowing: Verifies thetio

fconsed independent pracilifones), andior stalt avolved with fig patlent’s are, teeattnent, or servleos,
1 Bofore admiuislrailng & nav ‘medioation, e patledt or fanlly is Informsed about any potontial elntcally
glguifleant advorse drag veaclions or gther concems rogavding administration of o ncw medicatlons, (See alzso VM.

06.01.03, BPs 3-6; PC 12.03.01, EP 10)
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d) Whether of not the Defenidant and/oy Fagtsville HMA, LLC had and complied with ita

.6)

g

own wiitten dofinttlon of Jicensed Independent pactitioness and the clinloal stoff
diselplinos that axe guihovized fo adminlster medications, with or without suparelston,

ln adcordanoe with law and regulation, as requived undot JCAHO requltement

MiM.06.01.01 Ju this case;
Wiethor of not Defondant violated lts own policios and procedures;

Whethet or not thets Is evidence of a violatlon of & rogulation or staudard that I

evidence of gross negligence; i

" Plalutife’s physician linbility cxpert’s testimorty af itlal xelative to the lack of and/or

fallure to follow these pollales, procedures: and dafinltions g he hes alieacly been
deposed for teial '
Plaintlf®s use of Defendant's 30(b)(6) deposit ion tostlmony at tifal rolative to the lack

of andfor falluté to follow these potlgles, procedures and definitlons, as it hies alvondy

been takaon iwice;

Plalutiff’s nso of defense physician liability expert's transoipt at trial xefative to the

lack of and/or failure to follow these pollcies,' procedures and definitions as it has

altendy beent taken tvice.

As well, wiﬂ.mut the Insuranice policies, Plalntift will be challengsd at telal In how to

finme tie Issues and argumsnts <o a veudlot falls within the coverage provided, and therefore also

'. : may be projudiced fn collseting a judgment (c.g:;, DPlalntiffs would liks to know whethor the

pollclés cover punitlve damages); as well, to the oxtent

that the named jnsuted ig au entily other

tha tho natrod Defendant, that tnay be cvidence of alier ego,

21
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" In addltion, without complete filed tax retuins and annnal aceountant’s gtatements with

potos and explanatlons, Plaintiffs will be prefudiced at trial 4s thelt economist will be vnable to

prepate - ab'iliiy.to pay punitive damages report and will therefore be prejudiced In obtalning

punitive damages verdict at tdlal.

Also, ‘without the {nformation requested it the Slxth request for Production,” Plaiafiffy

vwill prefudiced at tefal in proylng whather or not the Defendant exereised due care inn connestlon

with Its pucclmée, and subssquent administeation and staffing of: Melvin Niokels’ medioal

N pfa'ctioo, to lucluds ensweing thet it had a clinteal protocol for the administratton of Hopatltia “B.”

Theéte will also be e Inck of llsbility expeit fostimany at (nl refative to (his Issue and fhese

dootinents, whether Defendant has them or not as elthex Is probative on lasues of Hability.

Tn addition, without the information requosted i he Soventh Reguest fot Produotion,”

o Plahuttifs wil prejudicéd at telal n praving whether or not the Defondanit exorofsed due cate in

o comngetion with its administeatlon of Hopatitls “B” to Plaintiff, There will also be o lack of

Tubllity expart testimohy at belal relative to thig issue and these documente, whether Defendait

hag thoin o Jtot as either is probative on Issuieg of Habilty

Futthermore, as mentioned in segtion TV, 3. abave, Plalntiffs have been prejudicad in

other partloulars as well.
Ad "w'o'll,'Dafemlant‘s delay and willful fajlne hae also prejudicchInintlﬁé Insofar as the

practico hus beon sold tivlee gincs thie incident complained of (at least oncs elos Apvil 1, 2014

o all documaents relathng to 1ho pucoliage of tho assels of

% gixih Reguosts for Production Ne. 3; Please produc
Molvin Nickles, Jt., MD's nedlcat praclice s foferred (o Jn fils contracl wlll you that was marked as Bxliblt#4 lo

yout 30(b)(6) Deposition, This would inlude, but not bo Lintifed to, suy and all records of dua difience regarding
the adequroy of the clinfeal slat, dlinical protacals, recordkeeping, and patient safely precautions In Dr, Niokles'

%aclico priorfo or nt the o (¢ was purchased by Hartsviile Medlep! Groug, LLC,

ath Roquest for Production Ne, 2 Plesse provide the staniling order and clinfeal protocal for the

adinlstatlon ofllie Hepatitis B Vaceine that was in use al Cavoling Piues Reglonal Madieat Contey durlng 2010.
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when PlaintlePs prapoundsd thelr first discovery requests that Defendant now says it can’t

answer beeause it's been sold), and the previously named physiolan Defendant lias disd and

caunot tostify live at luial.

V.
LEGAL STARDARD FOR SANCTIONS

Genesally, discovery sanctions aie imposed to peuslize thoss whose condeict may be

deemed fo watrant aitoli 4 sanction, and to deter those who might be tempted to such conduct in

ihe absence of suoh a detgrront, Rule 37(b)2)(C), SCRCP. Cyelghton v. Collgny Plaza Lid.

05, 512 S.B:2d 510 {Ct. App. 1998), The imposition of saofions Is lef) to

Pqrtnership, 334 .G,
6189, 493 S.8.2d 183 (Ct,

tiie sound dlisorétion of the tulal jodge. Halverson v, Yawn, 328 8.C,

App. 1997); Barnetie v. Adams Bros. Logging, 353 8.C. 588, 593, 586 S.B.2d 572, 575 (2003).

Pursuant to Rule 37 of tho Sowth Caraltng Rules of Cvil Procedire, whert a pacty falls to

C, obey an oxder fo provide o pexmit discovery, the coudt inay “make such orders in xegard to the

fa';tlura At ave just. See also Jn ve Anonyinons Meniber of South Caroling Bar, 346 S.C. 177, 194, : |
\

552 8.5.2d 10, 13(2001) (notlng that udges mast use thef authotity to make sure that abuslve

deposition tactics and other forms of discovery abuse do not: guceeed In their ultinate goal;

achleving sueeess through abuse of the discovety wles rather than by tlie rule of Jaw,’). Mare

. speoificaly, “[i}£s pafty fuils to obsy an order fo provide or permit discovery, the trial court may

Iipose sanctions sach as siviking pleadlngs, dlsmissing the action, or yandeifug a dofiilt

Judgmont.” K.
Rule 37(6)(2) of the South Catoling Rules of Civil Procedute (SCIiGP) statea that:

«., [ilf..a paty...fails to abey an Order to provide or
peomit discovery, Inslnding an Order mude under subdivisfon (8)
of this rule [(o.g, Judge Burel's Orden)] the court fn which tho
action ls pending may make suol ordess in regard to failue as are
Just, and among othass the foflowing: (A) an ovder that the maiters
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* the ilal couct has the discrotlon to Impose 2 sa

1ot bb xeversed on appeal, aud the paity appealing flo

yegardiug which the oxdex was taads o aty other designated facts
shall be taken to be established for the purposes of the gotion jn
accordange with the olalu of the paity obtalniug the oxdey; (B} an
oxdar refusing to allow the disobsdient patty to suppoit OF oppose
deslgnated oledms or defonses, o prohlbiting him fiom intvaditoing
designated mattets lnto evidence; (C) an ordar etilking out
pleadiugs or parta thereof, or staying futhor proveedings until the
osder Is oboyed, ox dlsmissing the aotion oy proceeding or any parl
iepeof, or rendsiing a Judgment by default agalnst the disobedlent

peity.” ,
Undox Rulo 37(h)(Z)(C); SCRCF, when a pasty fails to coraply with & d!sco-very otdey,

1ction it deesns Just, ncludiag an ovder dismissing

the gction (or sirtklng an aliswexfj. Barnielte v. Adznis Bras, Logaing Tng., 353 5.C 588, 593, 586

S.F.2d 572, 575 (2003).
"Ruls 37(g3), SCRCE, also makes sanctions under Rule 37(b)(2XC), SCRCP, avgilable fo

the Cout In cases of s failuie to serve a weltten responge to a xequest wndor Rule 34, SCRCI™:

(D). IlE » party.. fails...()to gerve a wrliten rosponse (o a
. yequest for ingpection submilited undet Rule 34 [o.5, Plaintitfs’
Sixth and Seventh Requests for Produciion] .-, the cout iy which
the aotion 1s pending on moton may mako such ordegs ju regard to
the fallute as ave just, and among othexs it may take ahy action
authotlzed wnder patagraphs (A), (B) and (C) of subdiviston (b)(2)

of thig rule”"
Absent o cleat abuso of discretion, the trial cowut's jmposition of discovery sanotlons will

m the oxder of saiiction ogrtics the burden
of provlz{g an abiise of dlscietion ocowed, MeNair v. Falfield Counly, 379 8.C, 462, 465-160,

665 S.E2d 830, 832(Ct. App. 2008); Halverson v. Yawt, 328 'S.C. 6189, 493 $B.2d 883 (Ch

App. 1997)

M Phara I8 an oxceplion undey the Ryl If thie party hes inoyed for a profeetive order, which Defendant nover did In
1l oaso a8 fo the relative discovery requests.
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In determining the approprlateness of a sunction, the cout should conslder such factoss as

the precise natute of the discovery and the dlscovery postuce of the case, willfulness, and degree

of prejudics, Grifin Gradmg & Clearing, Ino, v, Tire Serv. Equlp. M. Co., 334 8.C. 193, 199,

511 S.B:24 746, 719 (CE App. 1999).

Sovero sanctlons, such as the dismissal of an action (o the stilking of an answex), should

only bo Jmposed T cages Involvlug bad falth, willful disobedlence, oy arass jndifference to the

opposing party’s vights. Seo Orlando w 3ayd, 320 5.C. 509, 5 il, 466 S.B.2d 353, 355 (1996);

i Tel. & Tel.-Co., 306 S.C. 101, 108-09, 410 S,B.2d 537, 541-42-(199L); Griffi
34 8.C, 193, 19899, 511 SE2d 716,

Daughman v.

Grading & Clearing Ine, v, Tive Serv. Equip. 3. Co, 3

719 (Ct. App. 1999).
A dofondant’s answer has been stricken as a sanotion when it fallz fo meaningfully
( coriiply with all or part of a discovery Qudec, Griffin "Gr(fdrr@ & Clearing Tne. v. Tire Serv,
 Equlp, Ml Co., 334 SC. 193, 199, 511 8.8.2d 716, 719 (Ch, App. 1999), Dlsmisssl of an

aotion a9 # sanction has been based upon 8 PlaintifP's porsistent refussl to comply with Couxt

oxdets (lnoluding oral) régarding (he release of her vecords. Barnette v. Adanis Bros. Logging

Jre., 355 S.C, 588, 586 S.X.2d 57 (2003).

VL
CONCLUSIONS OF LAW

Discovery abuse has taken place in this vase, The abuse was puposefitl, wiiiful, and in ab

offaxt fo elay, obztruot or miglead the Plaintiffs and this Coutt. ‘The Defeulant has pexsistently

and willfully failed to comply with this Court’s orders.
Defsndaut’s emphasis on jts cnwent offoris to looate of produies doowmonts over ivo

yeais after they woro requested, and many months after It was Oxdeted o do so, js misplaced.

The Defendant’s doty 1s to comply with the dissovery roquosts at ihe time thoy are seived, and
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then to comply with the Coust’s Osder ln g timely mattor: It would bo both Imprudent and

inoffcomai for this Coutt fo now teust a litigaut who figs. doliborately withheld dlscoverablo

juformation, documenis, and evidanco, Tutther, tho record before me suggests that any attemptio

Iooats and produco such documents at stich a late date was not a oxisis of conscience of

willingness to be fhorough In discovery —~ the Defendant was motoly caught wlithholding

discoverable Information, doouments, and evidenco, both bofore and after this Coutt jssued ait

Order sequiring It to produce that information and those doctments fo Plaintiffs.

This Court lins made factual fincilngs that the Defendant violated discovery Oxders In this

oaso willfully, intentlonally, and with the gross indifference to the xights of Plalotlffs. The Cowt

aleo finds that this Defendant willfully ignored aud failed to-setve any-kind of a wiliton vesponss

1o Plaintiffs Stxth and Seventh Requests for Production, evon monthis after a Motior to Comnpot

was filed.
Mateaver, tho Coutt has copstdared faotots fou awerding Sanotions, and sach waighs-in

favor the Plaintiffs,

1. Nature of Discovexy

Fiuat, the discovery requosts vers slvalghtforward, aud requosted basio Information,

doouments, and evidence relevant to this pactiontar case, and to medical malpractice cases in

gotteral,

Spoottically, the toquest f¢ fnsurance Information ~ that was entlroly Igrored for over

tw'o yours ‘wll the moxning of a hearing on Plaintifty’ Motlon for Sanctlons for Defendant’s

failure to abide by my Oxder — Was & baslc requost memavialized 7S a standard jnterrogatory in

Ruls 33(b)(4), SCRCP. Fuuthermore, # slmple requost for hospitals or hoalthwate systoms with a

financial, owneusitip o conicolling jnterest in 1he Defendant, 1s a baslo, standard request in
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médical malpraotice casos, as Is the request for the medleal practios's relovant insuranee polioios

auzd fox polioles, pracedures aud protacols requlred by the standard of cave o ofherwise required

undet the faw,
Thia Defendant is a saphistioated medical practice that has been sued numerous times,

qud lt, a5 well as its veprasentatlves, know that these are basio requests for infoxmation,

doeuments, and evidenoe that are to bo responded to within the wsgal couse of airy medleal

malpyactlee fitigation, i—Iowwer, this Defendant failed fo complete tho stmplest of tasks n

seavching fts own records, for years, for suoh ltems as its own fnsurance informafion, lusurance

polioies, evidence of hos'pitals or heallficato systems with & financlal, ownership o controlling

intevest in it, fax vefnins aud acconntants” ilentitles, Yof; Defendant notw wanls to come into the
Court and augne that because of its unjustifiable and wrongful delay, duting which It has been
- scrid, it cannot now Jooate those things. I find this argument ifonto rather than persuasive.

Fudhermora, I do riot find i credible that the Defoudant was unable to locate or obtaln these

ftens for years, ok even for a fow waaks or monthis 5o 6s {o comply with the Court’s Ouder.

As well, this pattem of obstraction was not fimited to just the aforementloned, but to

willful icfusalg to attornpt to locate and lo produce palloles, procedures and protocals that

Plalntiffs® expert tostiffed ato applioable to this oace aud Ihat were violated, wilful cefhisels to
sewve wiitton mspdnseé ta diseovery yequests, defense sxpert’s fallure or refbsal to comply with

subposhas and even to Failures or yofusals to thnely cooperate in providing deposition dafes for 8

'Iso(b)(ﬁ)' depositloste Tho Cowt finds that fhe nalure of discovery wolghs in the favor .(-)f

gatotions.

2. Discovery Posture of the Case
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Next, ihe Court has carefully gongidored the postato of the case. This case hss been

pexding for over four years. Plalntiff Grog MoCants was. catastaphleally infured almost six (6)

years ago. There hias been obsterotlon dutlng thie digcovoty process that lias hampered Plahtiffs’

counse! in prosecuting this case, and (hat has caused groat incomvenionce, thie Jost, and

frusieatlon. This Court has met with the parties about this walter. at 8 status confescuce on

" October 28, 2013, during which It Ordered the Defendant to produco some baste infomation
(tlsat has still not been entlely prodaced), had a hieaying on this malter on Decomber, 15, 2016,

convened another imafmg on May 25, 2016, and theh had this heatng on June 2, 2016, The

Plalntlit has hind to filo at least six (6) motions to compel, and eveit sent a reminder lefter to

defenise cownsel oulning the outstanding frems befove the Juue 21, 2016 hearing. 'The

Defendant had yoais to comply with many of the discovery requests, and alimost sight (8} months
before tho most yacetit hieating to comply with the verbal Oxdor (which was reiferated i my

yritten Otdex), but Defendant bas sttll not complicd. Furtheimore, the initinl scheduling order
hiad & hiial date of Februaty 13, 2016, and but fox the Iability. fo flnd an appropriate two wesk

tertt i which to Ly this case, the Defendant very woll may have withield this infosmatlon and

flese docurents from Plaluiffs up uniil fhe thuo of tidal, It is only because the Plaiatiffs wets

"unable to oblaln a two week fial potiod witil November 201G that the Coutt is even gble to

addiess these malters.
- Tudeod, oven at this fate Jungtuts, over four monha afer the initial telal not before date,
Plaintiffs still awnit information and dosuments necessaty o re-depase the Dofondmt for the

third thoe, necessacy for their physician Habllity expott 1o give a fully Informed opinton at trlal

(which would require hin to be ye-depoged fox tulal), and necessary for their scononlst fo do au

abllity to pay punitive damages tepost for the juy at tcial.
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* an ¢ Motlon for Sanctions,

' {naprance polioles. Indeed, this Defondant |

3,  Willhinesy

Thixd, as addressed in §IV abave, Defondant's failuves to abide by my-written Ordey, as

well as my verbal order of October 28, 2015, were willfl, Jfe patteth aud prectioe of absitustlon

in discovery in this case was willful; and Its failue to give aiy Sesponse at all, muoh lsss servo

any type of wultient respotise, to Plajntlff's Sixth and Soventh Requests for Produstion was

willful. Puetheimore, in connectlon with theso failutes and refusals, Defengimxt wag willfully

d].sobudicl‘li and grossly indifferent fo tho Plaintlffs’ vights. Fiually, glvou the fot that Defendant

failed to anawer a standard Interrogatory wilh {ts insurance Information for over two (2) veers,

and for alntost four months after the Couet Ordered It to, and waited until xight befoye a heaing

the Clontt oan coms no-conojusion other then Defendant acted in bad

faith, Thia is Quther ovidenced by the fact that ae of the date of this heating, lt still hag ot oven

attenpted to glve an updated and complete answar fa Taterrogatoyy No. 10, atill has never given &

weltfen ansiver to the Sixtland Seventh Requess for Produotion, and stilt has nevex produocd its

yag thurabed ity nose at this Comt aud has Deant

willfully disobedient to its Ordlera.

4. Degroeof Prejudlce

Rouuth, this Court has determined that Defoudants discovery abuse was desigusd t0, and

has projudiced the ability of Plaintits to receive n fair tefal bath intenns of their abllity to prave

lightlify and punitlvo'damages.

Plaintiffs have alteady taken the tlel doposition of thelr phystoian Hiabllity expext, the

30(b)(6) deposltion of the Defondant, and the deposition of the defonso oxpotts, without the
heneit of the requesied poliotes and procedares aud written definftion under the fedoal CMS

regnlation aud J CAHO section, without fhe benefit of the dooniments velating to the purchage of
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Melvin Nicklos medl'énl practice by Defendant, and without any clinteal protocol for the
;dhﬁnistmm’m of Hepatitis B that may have bean at Hartselile HMA, LLC (Carolina Pinss
Regional Me'diical Ceites in 2010, and thess doouments aro 1ot availablo for trlal, Indeed,
Defendant has never denled in weiting that these doouments exist ot exlsted buk just yefused fo
prodlice' the 11.c>lioIes and procedutos and werlttent definition wnder the federal CMS regulation and
JCAHO sectlon desplto being requlred to under the Onder (see the letter), and just ighorsd
Tlalntifts’ Sixth and Sevenih Requests for Production, |

' Aﬂer-suchw]llml disobediencs and bad falth, the Defendant’s attomey camol oW cone
into Court at {ho secotid sthduled heatitig on & Motion for Sanstlons and get any typs of oredit
for assertlng that it docs not have these docurmonts, Even If that was a creditable acgumont,
Plaintifr was stifl entitled ta that very Infonmation when. dug, In welting, as ﬂlét fallure ltzelf,

admitted fn writlng, could have been followed up by Plaintiff at a 30(0)(6) deposition or

' oilxm-ﬁisé, aud sivoh fatlure may be ovidance of slther gross negllgence (a faifurc fo liave policles,

proceduzea profocols and definitions vequived by tho staidavd of care or foderal Iaw, or & fallure
to have done any due dillgenco befors purohasing a medical practice), ar spoliation. The
Défondnt, wha is a sophistioated medical practice that s beon sued lﬁnny times, knows this,
and {hé Court finds It persunsive that this wififul disobedience by Dofondant in aanneotion with
these mAtas was to gaim an upper hand i this litigation al the prejudice of Plainfifts,

Plaintiffs would be prejudiced without the admigslons of Defondant at 1&'1;1!, without tho

fully Fuformed ophion of thely iability expests st tiel, without 2 il 30(b)(6) deposition of the -

Defendaut to uge i thele case-in-chief, and without a.fll teanscrlpt of the defonso liability expert

to be able to usoe at frlal during oross cxamination,
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Turthormore, Defendant daes nat contsnd that It capnot give a complefo and up to date

answer to Infercogatocy No, 10, but has simply refirsed, Without that Information, Plalntife will

" be pquudiccd' relative to proof of llabdlity at trial as it cantot be determined if Carolina Phios

Reglonal Madleal Center and the Defendant practlce should be considered one entlty for
purposes of the applleation of federal and JCAHO sfandards, and the rolatfonship befween the
Fra oantot be defined for purposes of negligent supervislon, tratning, staffing and adwinistration
clatms (a6 Defondant identificd a limman rogourcos smployee of CaréllnaPilws Reglonal Medical
Contor g lis 30(B)(6) designes; cto.). This informatlos is also material to Plaintiffs’ abillly o
colleot on a Judgment for whicl there js no fnstrance coverage uuder an alter ego theoty.
Furthernoge, Plalntiffs® economlst will be unsble fo prapare an abilify to pay punitteo
damageé report without the filed tax refurns, owuership, financial gnd controlling Iatorost

iitformation, as well ss the Identity of the recountanis so any accountant’s sfaterasnts, including

. notes and explanations, can be oblalued, This will prejudice Plaintiffs abllity to obtaina punifive

dareagos verdict at vlal,
Iii addition, Plaintlff hes been, or may be prejudiced in lts ability to tailor ks iriaf

presentation to ‘avallable coverage, and to collect a verdiof in this mdtfer dus fo Dafendants
failvres to produce the requested jnsutanes polivios.
1 alsg address In detsil the speclfic ways that Plalntiffs will be prefudiced in section IV 4.

VL'
CONCLUSION

Consldering that all of the xefevant discrotionary fuctors weigh strongly In favar of
sanctlons, the Comt fs ever mindful that suy sanctlon fmposed should ba tiloted, Since the
paltesn atd practive of abstrwgtlon in. discovery In this onse hias been so porvasive, so willful and

Iias touohed virtually overy aspoct of lie case, and because of alt of the rensons fhis Court has
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detexmined that jt hag and will prejudice Plaintiffs before, at, and after fial in this matter, the
Court finds that the necessities of this situation yequire the most extrerne sanctlon that is needed
both to remedy the prejudics to Plaintiffs in this case, and to deter this Defendant or anyone else
from perpetrating such willful and repeated obstiuction in the future,

Presently, the hawshest of sanctions is needed becanse the Defondant repeatedly
intentionally disobeyed Coust Ordets, made incredible excuses that it was not able o loeats and
produce ifs own tax returns, accountants’ identities, insurance policies, insurance information,
and information about who owns it and controls it, and becauss the Defendant oreated needless
dolays and Inconveniences for the Plaintiffs and its counsel and prejadiced Plaintiffs’ riglits fo a
full and fair trial, and to information necessary to collect a verdiot after frial,

In smumary, the Court finds that Defendani’s violations of the Cowrt's previous
discoyery Orders was intentional, willful and with gross indifference to the rights of Plaintiffs.
The Court finds that the nature of the discovery 1‘cqueats,vthn diseovery posture of the case, the
willful disobedience of Defendant and the degree of prejudice to Plaintiffs call for an extreme
sanction. The Cowrt finds that any need to tailor the sanction does not prevent the sancion
imposed, even though it forecloscs decision on the merits of the case, as the sanction impoged is
c-Iesigned to deal directly, and specifioally, with the Dofendant's willful, repented and pervasive
disobedience of Court Orders and discovery abuse,

The Coutt Orders that the Defondant’s Answer shall be and is hepeby stricken.

At trial the jury shall be instrycted to accept the allegations of Plaintiffs’ Amended
Complaint as true and to yender g vexdiot for each Plaintiff against the Defendant in amounts it

shall determine pursuant to the justructions of this Conrt and based upon the svidence of
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ANIYIT J$- SO-ORDERED]

wb% 16

demages:presented by Plaiuelffs at trial,

'Qn:orable Péu] M. Buréh '
Trlal Judge; Fowlh Juglicial Cironte

TRUE GERTIFIED C0BY,
e B, Sugpr
) ,
GLERK OF CQURT/RMG
RARLINGTON GQUNTY, 56
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