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QUESTIONS PRESENTED

After twice faﬂing to convict anpther person for the murder of Nakia Mall(_)'ry, the State
turned ‘on its lead‘eyewitness' from those two trials and sought an arrest warrant for Petitioner
J oshﬁa Wﬂliam Porch. When applying for the §varrant, the officer failed to advise the magistrate .
of -exculpatpry evidence. The warrant was issued. Porch was then arrested in Caiifornia and
interrogated by South Carolina investigators and a Los Angeles County police ofﬁcér. |

In r'eviewi_ng the validity of the Warranft prior to frial, the trial éourt found una;:r Franks v.
Delawaré, 438 US 154 (1978), that the warrant afﬁdavit' improperly omitted e.xculpatory
'ey’idence; Howéver, the trial court ultimately cdﬁcludéd that no Frdnks Violéfiqn occuﬁed
because sufﬂcieﬁt ’probaBrl'e‘ cause eXisted to :a'lrrest‘ 'Po,rch. It reached this conclusioﬁ vby
C(.)nsidering. evidence not presented to the magistrate. During trial, Porch also.contestedl. the
State’s use'of a Vid_eotépe_ of hié inter‘rogation'iri Céliforrﬁa 1in light of the Los 'Angel_es‘ County
3 police officer’s failure to’ ;1p'p‘ear as a Witﬁess. A portion.of ;[he video 'Was admitted: over Porch;s'
Confrontation Clause obj ectioﬁ and. he was instructed that his testimony regar_dihg what ocC}irred )
during the omitted portions would open the door for the remaining video to be admitted. ‘ '

The. Court of Appeals affitmed the trial court i.n,avpublished opinion. The Court. of
Appleals concluded'tha‘.[ no Franks violation oCc;urred;' ignofing P,orc_h’s -a_rgumeﬁt that ’.th_e.trial '
court ilnproperly considéred evidence nof presented to the.magilstrate. The Court of Appe?als also
improperly rej eéted Porch’s. Coﬁfrbntation Clause argument on error preservation grouncils.

” Thus, the questions preseﬁtgd are:

I Whether the Court of Appeals erred in affirming the trial court’s improper consideration
of facts not presented to the magistrate to uphold the arrest warrant?

- 1. Whether the Court of Appeals erred in affirming on error preservation grounds the trial
court’s decision to effectively limit Porch’s testimony by threatening him with a violation
of his Confrontation Clause rights? :
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CERTIFICATION REGARDING REHEARING

\ The undersigned certifies that a petition for rehearing was rrlxadeend finally ruled on by
the Court oprpeals'on September 20, 2016. (App. 1378-83, 1385.)

STATEMENT OF THE CASE

Early on May 14, 2006, Nakia Mallory was murdered The State conducted an |
investigation and ‘charged Justin Mallory with the crime. (App. at 201.) Mallory’s first trial -
ended with a hung jury. (Id.) When he was tried a second time, Mallory opted for a bench trial.
(App. at 1116-18.) The court found Mallory not-guilty. (/d.) Porch testified as the State’s lead
eyew_i‘tnes»s at each trial. (App. at 1116-18.) Porch testified that he witnessed an altercation
between Mallory and the victim, which resuIte‘d in.her death. (Id.) Poreh intervened in the
diepute‘and suffered an injﬁry himself; which caused his own blood to be left at the scene. (Id.)

A. Application for an Arrest Warrant

After the State failed to convict Mallory twice., the State focused its attention on Porch.
(App. at 859-61.) On.July. 7, 2009, the State applied to the magistrate for an arrest warrant. (App.
ot 852.) The Warrant applicatien included an afﬁdéyit stating:' |

That on or about 05/14/2006 . . . one Joshua Porch did commit the
- crime of Murder . . . .'It is believed the defendant committed the
crime because [t]he defendant did with malice and aforethought
assault and stab Nakia Mallory in the neck which resulted in the
death of Nakia Mallory. The defendant has admitted to being at the
scene of the crime during the assault and stabbing and has been
further implicated in the crime by DNA testing of blood found at
the scene that puts the defendant at the scene and implicates the
defendant in the assault at the time of the murder. Affiant and-
. others are Wltness to prove same.- . . P
(App at 1259) The Warrant faﬂed to include that Porch had prev1ously served as the State’s lead

eyewitness and that he testified that his blood was at the scene because he intervened in the

altercation between Mallory and the victim. (App. at 80-82, 100~10l.) The record i1s silent as to



other sworn testimoﬁy that was presented to the magistrate. (App. at 72-73.) The magistrate ldter
recounted that the “gist” of what was presented to him was contained in the warrant affidavit.
(App. at 95.) The record is clear, however, that the deputy did not inform the magietrate that
Porch had previously testiﬁed—twice—ds the/State"s lead witness. (App. at 80—82, 100‘-01.)
Based on the affidavit, the magisfrate issued the warrent fo? Porch’s arrest. (App. at -1260.)

B. Porch’s Arrest and Interrogation

After issuance of the warrant, investigaters travelled to California and arrested Porch.
~ (App. at 852-53.) They interrogated Porch for approximately 4.5 'h'odrs. (Apﬁ. at 877-78, 891.).
Ddring..that inteﬁogaﬁoh, Porch pfovided stafe;dents imi)licating himself iﬁ the yictim’s death.
(R.7880.)‘ Investigators then-interrogated l;crch for several hours later that same dayi ‘(Ai)p. at
j 889-91.) This second interrogation concluded approx_imately t_hfeehoﬁrs leter. (App. at 887.)
During the second interrogation Porch added details to this statement allegedly consistent witﬁ 3
evidence law enforcement had collected (App at 904. )

Investlgators interrogated Porch for a third time the next day. Unlike the two prev1ous
interrogations, the third interrogation was Videctaped. (App. at 975.) Although the_video begins
at 11:00 am, the investigators’ portion of the interrogation occurs approximately six heurs later.
(ld.) During the six-hour gep, a Loe Angeles C‘o}unty i)olice officer intenogated Porch end
administered epolyg'raph examination. (App. at 209.) |

= After investigatcrs returned to South Carolina With Porch, a ‘Richiand County Grand Jury
" indicted h1m for the murder of Nakia Mallory (App at 127.) |

C. Franksv. Delaware Hearlng

’ - Prior-to trial, the trial court granted Porch an evidentiary hearing under Franks v.

’Dbelaware, finding:



| [a]fter—after reviewing all of the informati;n, I—i think that there
- were—that—that the affidavit contained in—in—in the arrest
warrant lacks information which would have been relevant to
making a decision as to probable cause. And it—it—Ilacks both
exculpatory and [exclupatory] information.
- (App. at-49-50.) The trial court stated that it Wés a close call but required the hearing because of
the faﬂure tov include the potential exculpatory evidence. (/d.) | |
' vDuring the Franks h_eaﬁﬂg, Porch preéented testimony from the deputy who applied for
the warrant and the magi’stra:te who issued ‘the’ warrant. The deputy confirmed that the State had
relied on Porch as ah eyewitness in two previous trials fof Nakia Mallory’s murder. (App. at 67-
68). The magistrate testified that the deputy did not inform him of that fact. (App. 4t 100-01).
Indeed, thé ﬁ;agistrate testiﬁved that he did not remembér the deput}zf presenting any other
~ information to him—the ‘;gist of what would ha\;e been related to” him was in'the one paragraph
of £he,warrant affidavit. (App. at 95.) |
According to the dépﬁty,' the inform_atioh in the afﬁdalvit ‘was sufﬁéient for a finding of
probable cauls'e becauéé of prior inconsistent statements attributed to Porch and the newly-
discovered blood evidence on the victim’s clothing that matched to Poréh. V(Ap‘p. at 79, 90-91).
Cﬁtically, the wdrrant _afﬁdavit did not contaih this informaiion. (App. at 1259.) Likewise, the
debuty could not c'onﬁrm that he had discussed vthis information with the maéistraté. (App.‘at 76-.
- 77,79). | | |
At the conclusion of the hearing, the trial court rejected Pofch’é argument regarding the
Validity of the arrest warrant: | | |

-But after hearing all of the information, both information that

- would have been exculpatory as” well as information that the—
the—the police officers had available to them, I find that there was
sufficient probable cause. -



(App. at 107). The trial court specifically relied on at least three pieces of evidence not presented
to the magistrate to conclude that probable cause existed: (1) the fact that the suspect and Porch
t?oth happen to be left-handed, (App. at 107), (2) the newly discovere'd'DNA'. evidence on the
victim’s shirt, (App. at 1 0-7—08), and (3) Porch’s prior incorlsisterrt statements regarding_ the
incident, tApp.- at 107). Porch objected to the trial court’s improperconsideration of the evidence

that was not presented to the magistrate:

Mr. Shealy: I guess I just — just for the record purposes, I-1
would shghtly disagree with you .

The Court So what you’re saying then is — that I can’t con51der
the new information that was presented i in makmg a
determination as to probable cause.

Mr. Shealy: I just — the way I viewed the case law was just that .

. you’re the fact — fact finder of this hearing to see
what the judge heard . .. '

(App. at 110-11.) Nevertheless, the trial court doubled-down on its expanded inquiry at the next
hearing, again relyrng'on the evidence not presented to the'magistrate to determine that probable
cause existed. (App. at 127.) To preserve the record, Porch then explained that

. The crux of our objection to your prior ruling at that hearing went
to, respectfully, that we felt that the analysis was not correct, that
in our opinion as Joshua Porch’s defense counsel, the evidentiary
hearing was held to determine if [the] magistrate, was given the’
opportunity, based on what was presented to him or not presented

“to him by [the deputy] for him to make a determination at the time
whether there was probable cause, and you, your Honor, as the fact
finder of that question — we wouldn’t disagree it is your job to
determine and assess probable cause in this case after possibly
hearing and going through Jackson v. Denno, it was our opinion
for you to decide whether [the magistrate] had that opportunity.

(App. at 130-31.)

D Pore¢h’s Trial and Conv1ct10n

In November 2013, the State tried 1ts case for the murder of Nakia Mallory for the third

time in seven years. The State presented evidence collected at the scene as well as Porch’s



statements to investigators. While the investigators who interrogated Porch testiﬁéd at trial, the
 State did not ‘.c.all the Los Angeles County police ofﬁcer who interrogated Porch for six hours to
testify. The State héd subpoenaed the police ‘ofﬁcer to testify at trial; however, despite that
subpoena, the officer did not appear and was not available for cross-examination before the jury.!
Over Porch’s objectio'p,_the State also entered into" eyidence the one—héur _pqrtion of the
Videdtépéd interrogation that involved the investigators. (App. at 207-08, 225, 233-34; App.' at
900-01.) The State did not introduce the remaining six hours of thev video involving the Los
Angeles Coﬁpty poliée officer’s iﬁterrogation of Porch. (App. at 205-206.) Porch objected to the
introduction va ‘the portion o'f the Video'beéause it would fake the entire interrogation out of
: céntext. (Api). at 206.) As Porch explained, ,t'he only way for him to put the oné-houf portion of
thé yideo in co-ntext-would have been to introduce the entire video or to testify as ;[0 the détails of
»thé full "interrogation. F(App. at 206.) The State argued, “if Mr. Porch testifies about specific
occufrenceé within that six and a half hour interview with [the Los Angéles' County police
Qfﬁcer], .. . 1t opens the door for the_pos_sibility of us playing portions of that video a.s‘well.” '
(App. at 1081.) In response, Por(_:h explained to the trial court that his constitutional rights should
not be violated because the State was unablé to make the witness available for cross-.
examinatio_n; (App. at 1'082;83.) ‘
The trial court ruled that Porch could not discuss the remaining portions of the
interrogatibn during his testirhbny without allowing the Staté to introduce the remaining porti(’)nsj

of the interfogation video, despite the absence of the subpoenaed Los Angeles County police

! As the Court of Appeals correctly points.out, the Los Angeles County police officer did appear
for the Jackson v. Denno hearing eight months earlier; however, her testimony was limited to the
voluntariness ‘of Porch’s statements. Porch did not have a chance to cross-examine the officer
regarding other matters relevant to his defense.



officer. (App. at 1081~83.) Likewise, tlle trial court ruled that his right to cenﬁont the absent
“police officer wae satisﬁed\ because he had prevviouslyv cross-examined the ofﬁeer when she was
present for the Jackson v. Denno héaring held eight months earlier in March. (App. at 222.) In
light of the trial court’s ruling, Porch did-not discuss hi_s interrogation: Wl-th. the abseént officer
except to ‘sa}./‘ that it took six and a half hours. (App. at 1125-26.) Porch did not proffer any other -
testimony or evidence. o |

_The jury found Porch guilty of rrlurder. (App. at 1211-14.) The trial court then sentenced
him ‘to ﬁfgy years’ imprisenment. (App. at 1225.)

E. Porch’s A'ppeal and ‘the Opiliion of the Court Of Appeals" '

Porch timely filed his notice’ of appeal. (App. at 1268.) After hearing argum-ent, the Court
of Appeals issued its publiehed'opinjon. (App. -at 1369). With respect‘.te his Franks v. Delaware
- argument, the Courl Qf Appeals concluded that Porch failed to overcome his bllrdep to show that ..
the. .Stat_e' intentienally' or recklessly omitted p_otential exculpatory evidence. (App. at 1_375'.) It
also fouri_gl that “-even including the potentially exculpatery ihformatien, the affidavit was ,still
sufﬁeient‘ to support a finding ef probable cause to secure an arrest warrant for Porch- 7 (App at.
E 1376.) The Court of Appeals did not reach Porch’s Confrontation Clause challenge instead
ruling that Porch did not preserve the issue because he failed to proffer the testunony he would
have glven had he been allowed te testlfy. as to the rema1mrlg portions of his videotaped
interrogation. (App. at 1377)

Porch petmoned for rehearmg, spee1ﬁcally arguing that the Court of Appeals (1)
'overlo‘oked the trial court’s e‘rro‘rv in relying on 1nformat10n that was not presented to the

magistrate at the time ‘the warrant was issued; and (2) misapprehended South Carolina’s &rror



preservation rules by rejecting his Confrontation Clause argument due to his failuie to proffer
testimony. (App. at 1378-83.) His petition was denied on September 20, 2016. (App. at 1385.)

ARGUMENT

The Court should issue a writ of cert‘iofari to review and reverse the Court of Ai)peals for
two reasons. Firsf, a substantial constitutional issue is directly involved—whether the trial court
applied thg wrong étandard of review under Franks v. Delaware by relying on evidence that was -
not presentéd to the magistrate to support the conclusion that probable cause existed to issue the
arrést warrant for Pc-).rclzh. See Rule 242(b)(4), SCACR. The Court of Appeals’ decision ignores its
own precedenﬁ- and impermissibly expands the scope of reviewing a magistrate’s decision to

_issue a warrant. While Porch agrees .that a magistrate must apply the totality of the circumstances
test to determine whether to issue a warrant, a trial or appellate court reviewing 'that decision
mus{ base its deterrm'nation- of pfobéble cause on the sworn testimony actudily presented t-ol tﬁe
magistrate%r}ot what could have b¢en presgnted to the magistrate. |

This case presents an i_mportaht matter for criminal pra.ctice‘ The Court of Appeals’
opinion §vﬂl leave future litigaﬁts cénfused as to .‘t.he-'ﬁroper evidence a trial court may consider
when deteﬁnining whethér a Franks violation has occurred. While the Court Qf Appeals has
p'reviousiy stated thétva trial court’s review is f‘baéed on all of the information available to the

_ magisﬁate at the time the warrant was issued,” Stale v. Driggers; 322 S.C. 506, 510, 473 S.E.2d

57, 59 (Ct. App. v199-6),'its bpinion in this case sa.nctions an inconsistent position; namgly thét a

trial court can réview any evidence to determine whether probable cause exists, not just that

evidence presented to a magistrate when the warrant application is thade.



Second, the Court of Appeals’ opinion ignores a novel» issue of law by irnproperly
.rejecting Porch’s Confront_ati'on' Clause argument on error preservetion grounds. See Rule
242(b)(1), SCACR.-

I The Court of Appeals lnisconstrues the standard under Franks v. Delaware.

The Court ef Appeals wrongly afﬁrmed the trial court’s error in expending the scope Qf
review under Franks v. Delaware by considering evidence not presented to the magistfate at the
time the warrant was iesued. This error necessitates that certiorari be granted.

‘A. The trial court properly concluded that potential exculpatory 1nformat10n was
.recklessly omltted from the warrant afﬁdaVIt :

In Franks v. Delaware 438 U.S. 154 (1978), the United States Supreme Court held the
Fourth and Fourteenth Amendments to the United States Constitution afforded criminal
defendants the right to challenge the veracity of a warrant affidavit. In Franks, the Supreme
Court provided a two-part test:

) To niandatean evidentiary hearing, the challengers’ attack must be
more than conclusory and must be supported by more than a mere
desire to cross-examine. There must be allegations of deliberate
falsehood or of reckless disregard for the truth and those
allegations must be accompanied by an offer of proof; and

2) If these requirements are met, and if, when material that is subject
of the alleged falsity or reckless disregard is set to one side, there

remains sufficient content in the warrant affidavit to support a
finding of probable cause, no hearing is required.

State v. Missouri, 337 S.C. 548, 554, 524 S.E.2d 394, 397 (1999) (citing Franks, 438 U.S. at
171-72). This test applies when false information is inclueled in the warrant'afﬂda\fit and where
exculpatory material is omitted from the affidavit. Id.

In Missouri, police obtained a warrant to search the defendant’s home fer cocaine. Id. at - .

550, 524 S.E.2d at 395. On appeal, this Court held that the lead detective “at least acted

10



rgcklesslsf in Iﬁal<ing the false statemént and in omitting the exculpatolry information.” Id. at 555,
524 S.E.2d ét 397. When the Orﬁiﬁed ipforrhation was included, it .created 'an_ “affirmative
-hurdle” which the remaim'ng lportidns of the affidavit could not overcome. Id (“This, in turn,
erodes the basis upon which a magistrate could find probable cause tb search [thé defendant’s]
apartmént.”). Following this 'conclusién, this Court then looked to whether excluding the false
information and inserting the exqulpatory statement, there remained “a sub-stantial basis upon
which the magistrate cou.ld have found probabie cause to issue the warrant.” Id. This Court h.elld'
~that a substantial basis did not exist because thé omitted information struck at the “very- heart of -
the afﬁdavit’_s purposé ...71d at 556,524 S.E.2d at 398. -

After hearing arguments in this matter, the trial court proi)erly found that an evidentiary
~ hearing was warranted. Specifically, the Couﬁ ruled that the affidavit “lack[ed] information
which wbuld have been‘ relevant td making a decision as to probable causé. (App. at 45-46).
Thus, the trial court concluded that Porch had Imet his burden to warrant an evidentiary ﬁearing.
(App. at 46.) The trial court furthef explained that “while there may be other . . . evidence that . .
- if stéte'd'in the affidavit, wpuld mofe clearly establish probable cause, because the affidavit does
 not necessarily contain that information and other informatién that was exculpatory was omitted,
is . . . the reason why I’ve come to the conclusion.” (App. at47.) |

) _

This conclusion'was proper. The affidavit did exclude potential exculpatory information,
including the fact that Porch had served as the State’s lead witneés in twc‘) separate trials for the
same murder. Nevertheless, the Coqrt of Appeals foﬁnd that the simple fact that the deputy
applying for fhe warrant omitted this information was insufficient to establish that the deputy

“acted intentionally or with reckless disregard of whether the omissions would make the affidavit

11



misleading.’? (App. at 137.5.)2 This. conclﬁsion jgnores the fact that the State has taken
irreconcilable positiohs fhroughout the' course of three trials for the murder of Na\kia Mallor‘y.b
More speciﬁcall.y, it ignores the fact that the State had been sufﬁeiently conﬁdent in Porch’s
testimony to put him.'on the stand as its lead :Witness twice; yet did net find that infonnatien o
important enough to include in the warrant affidavit.

Thus, the Court of Api)eals erred when it found that Porch had made an insufficient
showing to require a hearing under F: rdnks v. Delaware. |

B. The Court of Appeals improperly sanctioned the trial court’s reliance on
information that was not presented to the maglstrate at the time of the warrant

" application.

United States Supreme Court precedent.estéblishe_s that the proper scope of inqﬁify once
an error ef omission has'%been. committed is for the tfial eourt to determine whether there
“[r]emairvlsl sufﬁcie;r[ content in the Warrant affidavit to support a finding of probable cause. ..”
Fr‘anks'v._ .De.laware, 438 U.S. 154, 172 (1978). While the 'probable ea_u’se determination is

jreViewe‘dA based on the totality of thek circumstances, Stafe v. Mi&souri, 337 S.C. 548, 555, 524
| S.E.2d 394’ 397 (1999) “li]f no supplemental testimony is taken a magistrate’s probable cause
determmat1on 1S hmlted to the four corners of the search warrant- afﬁdav1t ” State v. Kznloch 410
S.C. 612, 617 767-S.E.2d 153 155 (2014) (citing State v. Herring, 387 S.C. 201, 214, 692
S.E.2d 490, 497 (2009)); cf. State v. Lynch, 412 S.C. 156, 184, 771 S.E.2d 346, 361 (Ct. App.

2015) (concluding that, despite omitted evidence, hsufﬁcient probable cause existed by relying on

2 Instead of applying a deferential standard of review, the Court of Appeals reviewed the trial
court’s finding that Porch was entitled to a Franks hearing de novo, relying only on Fourth .
Circuit precedent. (App. at 1373 (citing United States v. Tate, 524 F.3d 449, 455 (4th Cir.
2008)).) This Court has not yet determined the proper standard of review of a trial court’s finding
that a defendant is entitled to a Franks hearing. Under either standard, the Court of Appeals

erred.

12



' . supplernentary afﬁdavit properly before rnagistrate at the time the warrant was issued). This
inquiry is “based on all of the information available to the magistrate at the time the warrant tvas |
issued” State v. D;"iggers, 322'S.C. 506, 510, 473 S.E.2d 57, 59 (Ct. App. 1996) (emphasis
added). Thus, the proper inquiry does not rnclude evidence made available at a later time or
e\'/i‘dence that has had the benefit of being polished by the State’s prosecutors. The .proper inquiry .
is limited to only what ‘was presented to the magistra_te after the addition. of the omitted
~ exculpatory infor'r_nation.

| Here, the magistrate onty had an affidavit at,the time the warrant was issued. (App. at
127 ) There is no evidence in the record to conﬁrm whether the maglstrate had add1t10na1 sworn.
testimony to support his probable cause determrnatlon (App. at 72 73, 73 ) Nevertheless, the |
trial court concluded that the totality of the eV1dence presented at the Franks hearlng—lncludrng
eV1dence that was not disclosed to the rnagrstrate—was sufﬁcrent to support probable cause.
) - (App. at 107- 112 123-131 ) Indeed, the tr1a1 court spe01ﬁca11y relied on at least three pleces of
evidence that were not presented to the magrstrate to conclude that probable cause existed: (1)
the fact that the suspect and Porch are both left-handed, (App. at 107, 128) (2) the newly
discovered DNA evrdenee on the victim’s shirt, (App. at 107- 08 128) and (3) Porch’s prior
_inconsistent statements, (App. at 107, 128). In doing so, the trr_al court expanded the scope of the
inquiry. It improp‘erly determined whether probable cause existed, with the beneﬁt of 'hindsight
rather than relying only on the evidence in the record that V\ras presented to the magistrate.

The State explicitly conceded that the proper inquiry is limited to the evidence presented )

to the magistrate. In its Final Response Brief to the Court of Appeals, the State explains\that

3 Porch specifically argued that the trial court improperly con51dered evidence that had.not been
presented to the magistrate. (App at 111, 130-31.)

13



when reviewing the validity of a warrant “a réviewing court may consider .onlvy‘ information
brought to the magistrate’s attention. © [Tjhe duty of a reviewing court is simply to énsure that the
magistrate had a ‘substantial basis’ for . . . qonclude[ihg] that probable cause existed.”” (App. at.
1321 (alterations in original).) Likewise, the Court of Appeals initially explains that the inquiry
is limited to the. affidavit, not the totality of the .evidvence availaﬁle to the circuit court at the
Franks hearing: “The_re will be no Franks violation if the affidavit, including the omitted data, |
still contains sufficient information to establish probable cause.” (App. at 1373-74 (emphasis
omitted).) However, its opinion ultimately fails to correc“t the tria} court™s error in con’sid_ering‘
evidence that W;ls not presented to the magistrate. (Appj. at 1376.) Theyefore,'the C‘ourt should
" grant certiorari to limit the tri'al, céurt’s scbpe of review to evidence acfually presented to the
. magistrate. |

II1. The Court of Appeals improperly applied South Carolina’s error preservation rules -
to avoid the merits of Porch’s Confrontation Clause challenge. -

This Court should grant certiorari because the Court of Appeals has misapplied South
Carolina’s error preservation rules. By doing so, it failed to entertain the merits of Porch’s
argument that the State violated an important constitutional fight through no fault of his own.

A. The Court of Appeals’ error preservation ruling is incorrect.

.The Court of Appeals correctly concludes that a failure to proffer excluded tesﬁmohy
preveﬁts aI;pellate review. (App. at 1377.) 'But the trial. court did not exclude evicience or
teétimony'here. Instead, it gave Porch two equally difficult aﬁd unacceptable choices—iimit his
_ testimony and allow the State to play one hour of a six—hodr Videiota.ped interrogation or explaiﬁ
the context of the intefrogation and have 'his Constitutional right to confront 'Witnessel:s agéinst
him violated. The requirement that Porch proffer his testimony does not apply in this situation.

See Ellis v. Oliver, 323 S.C. 121, ’132', 473 S.E.2d 793, 799 (1996) (failing to proffer excluded
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mediéal records); Greenville Mem’l Auditorium v. Martin, 301 S.C. 242, 244‘, 391 S.E.2d 54'6,‘ A
547 ( 1990) (failing to proffer excluded testimony). This is becausé no évidence was excluded by
the triai court. Thus, the Court of Appeals erred by failing to address this issue on the merits.

" B. The record's_uppOrts reversal for the violation of Porch’s right to confrontation.

The State cannot be permittéd to gain from its own failure to make thg Los Angeles
County pOlige'ofﬁcer available for cross-examination at trial. Dbing so allows the State to .make '
. an end;rﬁn around the Confrontation Clause. |

The Sixth Amendment’s.Confror'ltation Clause(provides that “in all criminal prosecutions,
the accused shall enjvoy’ tl‘let right . . . td Be confronted wifth‘ the witnesses against him.” US
Cohst. amend. VI. The Confrontation. Clause bars the admission o‘f t¢st"ini'onial statements of a
~ witness who does not testify at trial. Crawford v. Wa&hington, .541 »U.S. 36, 68 (2004). As our
| Supreme Court has‘ éxpiained? the Ciorvlfr‘ontatjohhcllause “commands, ﬁot that eViden;:e be

: r_eliéble, but that reliability be assessed in a particular mannef: By testing in'the crucible va Cross- o
| examinatioh.' The Clauée thus reflects a judgment .. . . about how reliaBililty can best be
A determinedf” Id. at 61.. “Dispensing with confrontatién becauée testimony is obviously reliable is
akin to dispensing with Jury trial because a defendant is obviously guﬂty.”‘ld. af 62.

: in this case, Porch was interrogated on video for over seven hours in two shifts...(App. at -
898.) The Los Angeles County police lofﬁ'cer conducted ..the first six hours, and the two ‘South
Carolina investigators conducted the rerhaining hour. (App._ at 967.) However, the jury only
viewed the one-hour portion of the Videotapé featuring.investigavtorsv who were availabl/e to
» testify. (App. at 205.) The State did not enter the :vast rrll‘ajority of the video because th¢ Los
‘Angeles County bolicé ofﬁcer did not appeér at Vt‘riall.‘ (App.'at 1083.) Porch objected to the

admission of only‘ one hour of the testimony because it would place his interrogation out of
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context. (App. af 205-07.) Porch explained that the trial couﬁ’s decision to allow the one-hour
portio.n to be admitted in a vacuum would present h1rn with a catch-22: either have the full video
gntered into evidence or testify regarding the vmissing six hours. (/d.) The trial cburt v;famed
Porch that his téstimoriy would open the door for the State to admit the. video, notwithstanding
his inability to crosé-examine the missing Los Angeles County police officer regardingv the
inteﬁogation in front of the jury. (App. at 108§—84.) | |
The trial court concluded that placing Porch in this impossible position did not violate his
‘right to confrontation for ﬁo main reasons: ( 1)'.Porch. ﬂad already’ cx;bss;éxamined the officer at
'th§: Jdckson V. Deﬁno hearing held eight months earlier, (App. at 219,_ 222), and (2) the officer
was not present at‘ the trial, (App.‘ at 221).‘ These cénclusions, were In error and é_hould be.
feyerse’d.
This ‘Court has _not' yet decided whether a cross-examination at a pretrial hearirig_ is
“sufficient to meet the dictétés,of the Confront_ation Clause. The Court should conclude that cross;
examination at a pretrial hearing is insu‘fﬁcient’ cross—examinaﬁon for Confroﬁtation Clause
~ purposes because a pretrial hearing_ has a limited scope with a different burden of proof that from
the burden 6f proof at trial. For exanﬁple, in a pretrial-Jackson v. Denno hearing, the focus is the
Voluntariness or involmt#iness of a defendant’s coﬁfession. See Sta%e v. Silver, 307 S.C. 326, ' '
331, 414 S.E.2d 813, 815 (Ct. App.‘ 1?92) (“The test of admissibih;ty of a statement is
voluntariness.”). Even the vtrial court recognized that Jackson v. Denno hearings generally do not
have the same broad scope as a cross-examination in front of a jury. (App. at 219.)
Second, the fact that the State unsuccessfully tried through- properAchbanne'ls té subpoena
the Lds Angeles County police officer, does not allow for a violation of Porch’s Confrontation

Clause rights. The Confrontation Clause has no “best-efforts” exception. Instead, it imposes a
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procedural protection that réquires the .State to produce Witnesses against a defendant for cross-

: ekamination és a prerequisite for introducing that witness’s statements. Crawford v Washington,
541 U.S. 36, 62 (2004). That did not occur here. Thus, Porch Was left W,ith no opportunity to
cross-examine ;[hé Los Angeles, County pblice officer regarding thg mést critical aspects of this
case—statements mad¢ to Porch during the six—hoﬁr portion of his intérro gation in California.

The trial court erred in these conclusions, and the Cou:(t of Appeals shduld_ héve reached
this issue and reverse.d..' ThlS Coﬁl’t shouid grant certiorari to correct this error of law that resultédv '
in a deprivation of Porch’s right to cbnfront witneéses against him.

CONCLUSION

| The céurts below have erred in concluding that the warrant affiant’s failure to disclose
.excuilp'atory e\}idence to fhe magistraté djd not invalidate the warrant. uhdér Franks V. Delaware..
The Court of Appeals compounded this error ‘by ‘_failing to correct the trial couﬂ’é improper
eXpansioh _of'the scope of réview. The C(')urt- of Appeals shoﬁld have instead held that f[he failﬁr§ |
tb disclose the Stéte’s’ reliance. on Porch as théir lead witness in the ﬁrst two trials was a reckless
disregard for the truth. It also s_hould have correctéd the' trial court’s improper consideration of
evidence fhat was not presented to the maéis_trate. The Constitution—as,interprete_:d by Franks v.
Delaware—requires nothing less. Likewise, the ’_Cvourt of Appeais should not have avoided
Polr'ch’_s Confrontation Clause afgu:rhent based On‘ its misintérprefation of our State’s issue ‘
preservation rules.

Thus, this Court should grant certiorari and reverse on both issues. -

[Signature on following page.]
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