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Jury Qualification

THE COURT: Al11 right. The jury has selected a
foreman, Mr. Screws.

- Is there anything from the State before we bfing
the jury in?

MS. SIMMONS: No, your Honor.

THE COURT: Anything from the defense?

MR. COLE: No, your Honor.

THE COURT: A11 right.

Mr. Bailiff, if you will get our jury, please,
sir.

(WHEREUPON, the jury entered open court. at
10:05 a.m.)

THE COURT: Al11 right. Ladies and gentlemen, we
are ready to proceed with opening statehents.

Mr. Foreman, you will sit 1n.that chair. whenever
you come back from the jury room. You always sit in
that chair, and the alternate will always sit where:
you're seated right now.

Ms. Simmons.

MS. SIMMONS: Thank you, your Honor. May it
please the Court, Mr. Cole.

Good morning, ladies and gentlemen. My name 1is
Lindsey Simmons, and I'm the assistant so]icitor’ﬁere
in Oconee County. I was actually born and raised here

in Oconee, and when Solicitor Adams was elected in




~N O O A~ 0N

11
12
13
14
15
16
17

18
19
20
21
22
23
24
25

o ©

State ot South Carolina vs. Gerome C. Smith  2015-GS-37-399 . 66
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2005, I was able to come back home to practice law.

We have a relatively easy case for you today. It
is distribution of crack cocaine. There's one charge
for you to consider. What I have to prove to you is
thaf on September 4th of 2014 hefe»in Oconee that this
defendant distributed a quantity of crack cocaine to an
undercover operative working for Taw énforcement.

You may not be familiar with what undercover

.operatives working for law enforcement do. Law

enforcement goes out in the community, and they have to
é1ﬁminate -- tfy to eliminate the drug ‘problem. 1In
order to buy drugs from people who ére se]]ing'drugs,
they can't find preachers.and teachers and things Tike
that ‘to do that.. They use other criminals. They. use
other criminafé to try to advance -- use one criminal
to bust the next criminal to try and get somebody worse
eventually. That's what they do. |

And 1in this situation, you're going to hear from
law enforcement that they used a confidential |
informant. His:name is Bréndon‘Hunter. He had pending
charges, and he's going to come up here in his jumpsuit
from the department of corrections. He's in prison.

He's in prison for drugs himself and for burglary.

He's not real happy to be here. But, ladies and

gentlemen, the transaction that he was involved with
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Jury Qualification
was captured'on audio and video. That's one of the
ways that law enforcement is able to ensure the
integrity of informant testimony because they capture
these things on audio and video;

You are going to see that there is a vjdeotape of
the drug deal in question, and what you're going to be
looking for is there is a hand-to-hand delivery of
money and then a small baggie -- they use tips of
baggies 1ike twisted up with drugs in them_to exchange;
So you're looking for something small. You're going to
see that on the video. a

Law enforcement officers are going to also explain
to you this whole system, what they did on
September 4th of 2014, énd what kind of surveillance
they used. You're going to see the video in this case.
It's about 30 minutes long, and I'm going to apologize
in advance. Parts of it are boring. But in order to
prove to you that nothing else happened and that he
didn"t buy drugs from somebody else during the course
of that, law enforcement puts a wire on the informant
once they get with them, and they don't take it off
until they're actually back with them. And that just
ensures to you that you have seen everything that went
on during that time period. The most relevant part of

the video is 1like two minutes in the middie. Again, I
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apologize in advance for boring you.

You're also going to hear from Melinda Nicholson,
and she's from the Seneca Police Department. She
received the evidence. She ensured that the evidence
was handled properly, and that she submitted it to
Meredith Lanford of the Oconee County forensic lab for
testing. |

That's all the people you're going to hear from,
ladies and gentlemen. At the end of the day, I want
you to stay focused on the video. Stay focused on the

fact.theré's videotape evidence and on September 4th of

2014 here in Oconee County that this defendant did

distribute crack cocaine to Brandon Hunter. Thank you.
THE COURT: A1l right, Mr. Cole.

MR. COLE: Thank you, your Honor. If it please

.the Court.

Ladies and gentlemen of the jury, my name is Lee
Cole, and I'm from, as I said earlier, I'm from the big
city of Williamston in Anderson County, which is about
like Walhalla. And my client hereAis Gerome Smith
today. And you heard what he stands accused of, butrI
want to tell you what your job 1is today. |

Now, the judge is going to tell you, but your job,
ybu have the mos{ important job here. Your job is the

finder of fact. Your job is to decide whether my
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client's liberty to going to be taken away from him or
not. In the United States, we value liberty. We just
had the Fourth of July. A person's liberty cannot be
taken away unless a crime is pfoven against them beyond
a reasonable doubt.

That's something you're going to hear a lot today,
"beyond a reasonable doubt." And I'm sure you have
heard it before, and the judge is going to explain to
you, what that means, What the legal definition of that
is. But for me, I had to understand it -- took me a

while to really know to me what beyond a reasonable

‘doubt means. It means a reason to doubt.

Whenever I think about it and when Ivfirst started

really thinking about reasonable doubt, it reminded me

of a story from my childhood. As I said, I'm from down

‘the street in Williamston. I gfew up with my mother

and father and my younger sister, Kendall, and we had
two cats in the hpuse, Dusty and Bella.

And my sister Kendall, now she's not in the
courtroom today, so I can say this. When we were
gfowing up -- she's five years younger than me. When
we were growing up, she was the one that stayed in
trouble all the time, and I was the oneAwho tried to do
right, most of all because I was scared of my mother.

None of y'all have met my mother, but she's a former
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school teacher, and she was the sweetest, most loving
woman in the world, great mother, but you don't cross
her, and you don't do the wrong thing. And I learned
that the hard way too many times, so I did good. My
sister néver could quite get that in her head.

So when we were younger, I was in -- I think I was
in about the ninth grade. My sister would have been 1in

primary school. I remember one day my mom, she had

‘come home from work. She was cooking us supper. My

‘daddy wasn't home yet. And one thing about my sister,

one thihg that my mom always told us, "Don't practice

.dance in the house." My sister took dance from the

time she was four years old until the time she
graduated high school and even into college some. She
loved to dance. She did it all the time, did all"
different kinds, jazz, ballet, all the different kinds
of it. I had to go to a bunch of dance competitidns
growing up and watch her.

But my mom said, "You can practice in the house,"
because she practiced all the time, but we had what was
called a erma1 1iving room. Now, that forma1.11v1ngA
room was a room ﬁobody ever went in, and she Tiked to
practice in there because nobody was ever in that room.
But mom did not 1like her practicing in that room |

because that's where family heirlooms and things like
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that was.

Well, that one day I'm telling you about, my mom
was cooking supper, and my sister is practicing in the
living room. Now, my mom didn't know about it. She
was in the kitchen. I'm in my room doing my homework.
Like I told you, I was the good one. I didn't learn
the hard way at this point. Next thing we hear, crash.
So me and my mom both go running to see what's going
on. My sister is in the 1living room, and my
grandmother -- great-grandmother. We called her Mama
Campbell -- Mama Campbell's vase that she had give us
was in the floor broke.

Now, of course my sister had been presénting in
the 1iving room. My mom knew about it. My mom went
off, said, "You're going to clean this up. Come 1in
here," started, "Wait until your daddy gets home."
That was the thing. If any of y'all ever heard that,
"Wait until your daddy gets home." That's what we
didn't want to hear either.

And so my mom done took her .into the room, telling
her she's going to clean this up, she's going to be on
restriction, and they don't know what daddy's going to
do when he gets home. Well, I stood there. I was
still laughing about the whole situation. But when I

was standing there, I told you we had two cats, Dusty
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and Bella. I'm standing there, about to Tleave the
room, and Bella comes hiding, walking out from under
the table that that vase was sitting on.

Ladies and gentlemen, I had a reason to doubt at
that point. So I'm going to ask you today to look at
the evidence. Look at the evidence the State -presents,
and if you have a reason to doubt, find my client not
guilty. Thank you.

THE COURT: A1l right. Ms. Simmons, call your
first witness.

MS. SIMMONS: State calls Brandon Hunter.

| | BRANDON HUNTER;
"BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS: .
| DIRECT EXAMINATION
BY MS. SIMMONS:

Q Mr. Hunter, how old are you?
A 23.
Q And are you here because you want to be here or

are you here because I subpoenaed you?

A Because you subpoenaed me.

Q And are you currently incarcerated?
A Yeah.

Q Tell me for what.

A Distribution.

Q Okay. How long are you going to be in jail?
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Brandon Hunter - Direct Examination by Ms. Simmons

A Three years.

Q Have you had any problems since you have been in
jail?

A No.

Q So you have three drug convictions and a burglary

third conviction on your record; 1is that right?
A Yeah.
Q Okay. Back when you were on the street, did you

cooperate with the Seneca Police Department as an

dinformant?

A I plead the Fifth.

MS. SIMMONS: .Your Honor, I would ask that you
instruct the witness to answer the question.

THE COURT: A1l right.  Let's send the jury out
for a moment.

(WHEREUPON, the jufy exited open court at
10:15 a.m.) ’

THE COURT:. Okay. . Ms. Simmons, state your
question again.
BY MS. SIMMONS:
Q Have you worked as a confidential informant for
the Seneca Police Department before?
A I plead the Fifth.

THE COURT; Okay. Mr. Hunter, you are pleading

.the Fifth Amendment. Do you have pending charges?
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THE DEFENDANT: Not that I know of.

THE COURT: Are there any pending charges fof
Mr. Hunter?

MS. SIMMONS: No, your Honor. He pled in
December.

THE COURT: Mr. Hunter, the Fifth Amendment
applies to criminal Charges. If you have any pending
or anticipated charges, I need to know that before I
rule on this issue.

THE-DEFENDANT: I don't havé any pending chérges.

THE COURT: Okay. Ms. Simmons, are you asking
this question seeking information to prosecute
Mr..Hunter?

‘MS. SIMMONS: Absolutely not, your Honor.

THE COURT: -Okay. A1l right. Well, Mr. Hunfer, I
will direct you to.an5wer thé State's question. '

Well, Mr. Cole, any -- 4 ,

MR. COLEf Your Honor, the only thing i'd add is
if he's anticipating‘answering the question woqu‘give
him some criminal liability. I don't know, your‘Honor.'
But if he's anticipafing that;'thén I think he shouild
be allowed to plead the Fifth. |

THE COURT: Ms. Simmons, these are paét incidents?

MS. SIMMONS: Yes, your Honor. There is -- the

past incidents occurred last September. He has pled to




. O 0 N O 0 s~ WD -

NN NN N N o ma A A aa A A aa aa oa
A A WO N - O©O © 00 ~N O O A W N =

State of South Carolina vs. Gerome C. Smith ~ 2015-GS-37-399 5
Brandon Hunter - Direct Examination by Ms. Simmons
every charge he had with my office, either pled or
dismissed.
THE COURT: Okay. A1l right. Mr. Hunter, I'm
going to direct you to answer the State's questions.
A1l right. Get our jury back in.
(WHEREUPON, the jury entered open court at
10:18 a.m.) | '
THE COURT: A1l right.
Ms. Simmons, proceed.
MS. SIMMONS: Thank you.
Q Mr. Hunter, I'm going to ask you again: Have you

worked as a confidential informant for the Seneca
Police Department before?
A I plead the Fifth.

THE COURT: Mr. Hunter, I'm directing you to .
answer the question.

THE WITNESS: (No response.)

THE COURT: Mr. Hunter, I'm directing you to
answer the question.

THE WITNESS: (No response.)

THE COURT: Madam bailiff, W111 you take our jury
out agéin, please. ‘

(WHEREUPON, the jury exited open court at
10:19 a.m.)

THE COURT: Mr. Hunter, I'm going to give you one

11
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more opportunity to answer the State's questions. If
you refuse this Court's instructions, I will have no
choice but to hold you in contempt.

So are you going to answer the State's questions?

THE DEFENDANT: No, sir.

THE COURT: Okay. A1l right. Would you please

remove Mr. Hunter. I'm going to hold a contempt

‘hearing at the conclusion of the trial.

MS. SIMMONS: Your Honor, may we appfoach?

THE COURT: Yes.

(WHEREUPON, a bench conference was held off the
record.) |

THE COURT: We're going to be 1in recess.

_(WHEREUPON, a recess 'was taken from 10:22 a.m. to
10:56 a.m., at which time Mr. Hunter 1is placed back on
the witness stand.)

THE COURT: .A11 right. Ms. Simmons, I have
conferred with the attorneys, and, - Ms. Simmons, it's my
understanding that you are seeking to impeach this
witneés with a prior statement; 1is that correct?

MS. SIMMONS: Yes, your Honor. We will be seeking
to admit the defendant's statement -- I mean the
witness' statement under Rule 613.

THE COURT: Why don't we mark the statement that

you are seeking to admit and then, Mr. Cole, I'11 hear
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from you in just a second.

(WHEREUPON, State's Exhibit Number 6 was marked

for identification.)

THE COURT: Have we marked the statement?

MS. SIMMONS: Yes, your Honor.

THE COURT: Mr. Cole, have you had an opportunity
to review the statement?

MR. COLE: Yes, your Honof.

THE COURT: Okay. Mr. Hunter, I'm assuming and or
the fact that I'm assuming means I have fo ask you
again. The State 1is going to question you. Are you
still going to decline to answer the State's quesfions?

THE WITNESS: I'm not declining. I'm pleading the
Fifth. |

THE COURT: "Okay. So your answer. is still the
same? - |

THE WITNESS: Yes, sir.

THE COURT: Okay. A1l right.

Now, Ms.. Simmons, this statement that you are
seeking to admit, 1is that a statement by Mr. Hunter?

MS. SIMMONS: Yes, your Honor. It's a written
statement signed by Mr. Hunter on -- describing the
incidents on September 4th of 2014,

| THE COURT: And to whom was that statement given?
MS. SIMMONS: Sergeant B.J. McClure of the Seneca

13
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Police Department.

THE COURT: So what are you seeking to do, when
Mr. Hunter declines to answer, is to put that statement
in. What authority, case law or rules do you have to
support that statement being admitted? -

MS. SIMMONS: Yodr Honor, generally when a witness
has responded with anything less than an unequivocal
admission, the trial court has wide 1at1tudé to §1Tow

extrinsic evidence of the statement. That is State vs.

Carmack, 694 S.E.2d 224. And then when the witness is

presented with the requisite circumstances surrounding
an alleged inconsistent bUt nevertheless continues to
deny before. the Court making a statement, the person's
testimony may be admissible uner 613 (b) .

-Judgé, I think anything less than an unequivocal
admission, if he pleads the Fifth, that qualifies under
that term. |

THE COURT: Okay. A1l right.
Mr. Cole, be happy to hear from you.
MR. COLE: Please the Court, your Honor. My

-posifion is that it's Mr. Hunter has pled the Fifth on

this, which I think is a wholly different thing than --
that's different than not ansWering and that's
different than saying -- than answering in the

negative. Usually impeachment is if the person answers
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Brandon Hunter - Direct Examination by Ms. Simmons
in the negative, then you can impeach them with a prior
inconsistent statement.

In this situation he has said he's pleading the
Fifth because -- and I don't know what his reasons are,
but I could assume a person pleads the Fifth, he's
worried that if he answers this question, that's going
to subject him to some type of criminal liability. So
I think in this situation, because he's exercising his
constitutional right to plead the Fifth, then he's not
given a -- I think it's a whole different -- it's
apples and oranges. It}s:not just an unequivocal
response. It is a different type of response, that is,
"I'm seeking the protection of the Constitution under
the Fifth Amendment in not answering this question."”

- THE COURT: Mr. Cole, how do you respond to
Ms. Simmons' stafement that case law says that anything
other than an unequivocal admission . triggers the rule?
What's your response to that? I'm also gofng to ask
YOU to look at the case of -- Ms. Simmons cited the
Carmack case, but I also want you to look at the case
of State vs. Blalock, 591 S.E.2d 632. And Blalock is
cited in the Carmack case.

MR. COLE: ‘Yes, your Honor. I would say, in-
answer to that Judge, that it's -- it 1is anything less

than an unequivocal admission. However, I think it

15
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seems to me that that case was -- that case wasn't a
Fifth Amendment case. This was a contemplation of not
answering at all.

In this situation he's asked for protection of the
Fifth Amendment, which I think is different than not
anéwering at all. If he's just saying, "I'm not gofng
to answer at all,"” then I think she has -- there is a
better argument. But saying, "I'm taking the
protection of the Fifth Amendment," that is an answer,
and I think it's different than an'unequiVoca]
admission analysis. If's a completely different thing,
your ‘Honor.

"THE COURT: Well, now, I‘'ve already ruled I don'f
think the.Fifth Amendment applies here. This is a
question regarding, as I understand it, an 1ncideht in
which the witness has already been charged and already
been convicted and he began his testimony.

So, Mr. Cole, again, I want to give you full
opportunity to argue your position here, but hoW is
giving a statement then pleading the Fiffh a bar to
that evidence’under-this rule and under the case law?
Do you have any other authority for me to consider?

MR. COLE: No, your Honor. - I have no other caée
law for you to consider other than just the argument

that says in general it is a denial, and a denial would
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be what would trigger the impeachment. And in this
situation, there's been -- even if he's not pleading
the Fifth, he's refused to answer completely. I know,
I understand that may not be an unequivocal admission,
but it's not a denial either.
THE COURT: Thank you, Mr. Cole.
"Anything further, Ms. Simmons?
MS. SIMMONS: No, your Honor.
THE COURT: ATl right. I'm going to --
Ms. Simmons, I'm going to allow you to impeach the
witness.
Mr. Cole, your objection is noted for the record.
And, again, the Carmack case and the Blalock case,
I believe, allows that testimony.

- 80, Ms. Simmons, from here you may ask ‘Mr. Hunter
about the statement, and if Mr. Hunter continues to
decline to answer under.fhe Fifth Amendment, then you
can proceed.

MS. SIMMONS: Thank you, your Honor.
THE COURT: Okay. If we can get our jury back in.

“Well, anyfhing further from the State before we
bring our jury back in?

MS. SIMMONS: No, your Honor.
THE COURT: Anything further from the defense?
MR. COLE: No, your Honor.

17
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THE COURT: Okay.
(WHEREUPON, the jury entered oéen court at
11:05 a.m.)
" THE COURT: Ms. Simmons.
MS. SIMMONS: Thank you, Judge.
Q Mr. Hunter, on September 4th of 2014 you met with
Sergeant B.J. McClure of the Seneca Police Department

and gave him the following statement: "I met with

agents with fhe Seneca Police Department at a

‘confidential location to buy crack cocaine under the

direction of agents. Upon meeting with agents I was

'searchéd, wired and briefed and provided documented

funds to purchase crack. I left the confidential
location and went to East South 6th Street within
Seneca where I met Gerome Smith and purchased crack
with the documented funds. I then left the location

where I purchased the crabk and went back to the

bonfident1a1 location to meet with agents. Upon

returning, I turned over crack to Agent McClure and was
debriefed and searched again with negative results.”
And you wrote, concluded, "I have read each page of

this statement consisting of one page which bears my

signature and corrections, if any, and bears my

initials, and I certffy the facts contained herein are

true and correct." This was signed in Oconee County
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Brandon Hunter - Cross-Examination by Mr. Cole
regarding events of September 4th of 2014 witnessed by
Sergeant B.J. McC]ure!
Do you admit or deny this statement?
A I plead the Fifth.

MS. SIMMONS: Your Honor, at this time I would
move to admit the statement as State's Exhibit 6 under
South Carolina Rules of Evidence 613(b)."

THE COURT: I think you're going to have to lay
some foundation for the statement from someone who can
identify --

MS. SIMMONS: I would seek to admit that from
another witness, your Honor.

THE COURT: I don't think you can admit it at this
poinf, but he's not answering the question.

Okay.

MS. SIMMONS: And, Mr. Hunter, I am aeking that
you answer any questions the defense may have.

THE COURT: Any cross-examination? |

MR. COLE: Yes, your Honor.

CROSS-EXAMINATION

BY MR. COLE:

Q Mr; Hunter, that statement you gave to fhe police
that's been marked for identification purposes as
State's Exhibit 6, you state there that you purchased

crack with documented funds; is that correct?

19
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Brandon Hunter - Cross-Examination by Mr. Cole

A I plead the Fifth.

Q Well, these documented funds, you didn't purchase
crack with documented funds. You kept the money;‘isn't
that correct?

A I plead the Fifth.

THE COURT: Okay. Mr. Hunter is going to continue
to decline to answer any questions, so if you could
remove Mr. Hunter.

MR. COLE: Your Honér, I have another prior
inconsistent statement.

THE COURT: Wait a minute, Mr. Hunter.

If you have another statement.

MR. COLE: Yes, your Honor.

THE COURT: Okay. You can ask him about that.
BY MR. COLE:

Q Mr. Hunter, isn't it true approximately two weeks
ago you called my client, Gerome Smith?
A . I plead the Fifth.

MR. COLE: Your Honor, I would ask to be marked
for identification purposes a recorded statement of a
phone call between the witness and my client that's on
this CD.

THE COURT: Madam, could you remove the jury to
the jury room, please.

(WHEREUPON, the jury exited open court at
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Brandon Hunter - Cross-Examination by Mr. Cole

11:08 a.m.)

THE COURT: Ms. Simmons, have you seen this?

MS. SIMMONS: It's the first I've heard of it,
Judge. | '

MR. COLE: Yes, your Honor. We didn't know if we

would have to use it or not unless we had to impeach

the witness, but this is a recorded statement where the

witness says, "I did not buy crack from Gerome Smith on
August 4th." It's a phone call between where he called
my client and made that statement. I .only have -- I

only have it on CD form.

MS. SIMMONS: Your Honor, I-think we would begin
meeting the Rule 613 issue where it would have to be
authenticated by another party.

THE COURT: I think case law is pretty clear on
that. My on1y concern -- you haven't»hadzah
opportunity to listen to it -or ---

MS. SIMMONS: Under the reciprocal discovery
rules, I had no idea this existed.

THE COURT: When did you obtain this?

MR. COLE: Your Honor, I obtained this in the Tast
day or two, your Honor, but I don't think that because
it was -- because it's just being used for impeachment

purposes -- I'm not going to introduce. this as an

‘Exhibit. I want to use it for impeachment purposes as
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Brandon Hunter - Cross-Examination by Mr. Cole :

a prior inconsistent statement just as you would --
THE COURT: Well, he's pleading the Fifth, so
under what we've ruled it's going to have to be

admitted as an exhibit. A1l right. Take a minute.

Let Ms. Simmons hear the tépe,’and we'll be in recess.

THE DEPUTY: Do you want me to clear the

courtroom, Judge?

THE COURT: - Clear the courtroom.

 (wHEREUPON, the»courtroom was cleared.)

(WHEREUPON, recording-b]ayed'frqm 11:10 a.m.-

to 11:12 a.m.)

-THE COURT: Ms. Simmons, hévé you had an
opportunity'to listen to-it? .

MS. SiMMONS: Yes,>your Honor. I believe that
Rule 613 would apply to this, but, your Honor, I would
aTso ask that this statement be excluded. It was not
provided in reciprocal discovery to me, and I did not
have any notice of it; and under Rule 6, it has tofbe
provided to me if they intended to use it.

THE COURT: Who {s the party on the other end of
the phone, Mr. Cole? |

MR. COLE: My client is the party. Your Honor,
like I say -- o

THE COURT: You're going to ---basically, 1f.you

put that in, you're going to have to have your client
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Brandon Hunter - Cross-Examination by Mr. Cole
identify it.

MR. COLE: Well, and we don't want to -- we want
to use it just for impeachment purposes, not introduce
1t.1nto evidence.

THE COURT: Mr. Cole, you're going to either have
to put ﬁt into evidence or not use it because
Mr. Hunter is not answering questions. You're in the
same boat as the solicitor. She's seeking to put a
statement in, but she's going to have to use another
witness to authenticate that statement.

MR. COLE: I understand that, your Honor, but the

jury has heard her statement whether it comes in or

not, and they haven't heard our statement.
THE COURT: Well, Mr. Cole, that wasn't objected

to when she read it. But, again, I'm going to allow

-you to put that into eVidence, the same ruling that I

made for the solicitor, but you're going to have to
authenticate the phone conversation.

MR. COLE: I understand, your -Honor:

THE COURT: He's not going to identify --
Mr. Hunter is saying he's not going to answer any
questions under the Fifth Amendment. So, I mean, you
can discuss that with your client. And I don't know if
your client seeks to testify or not. That's totally up

to him. But that's something that you can discuss with

23




24

o O 0O N O O b~ oW N =

N N N N N N - - - - N RN RN - - Y
&)} H w N = o [{e] oo ~ (o] [6)] AW N -

State of South Carolina vs. Gerome C. Smith  2015-GS-37-399 , 88
Brandon Hunter - Cross-Examination by Mr. Cole .

him at the appropriate time. But I will allow you to
put that into evidence if you seek to do that in your
case.

MR. COLE: Your Honor, let me, if you don't mind,
if I could beg the Court's indulgence to speak wifh my
client. |

THE - COURT: Again, you don't have to make that
decision at this point because, of course, you and your
client 1§vgoing to discuss whether he testifies.

That's totally up to him what he wants tb do. Buf I'11
allow you to put it into. evidence. |

- (WHEREUPON, an off-the-record,discussion'was

| held between Mr. Cole and the defendant.)

MR. COLE: Your Honor, jUst begause_the Staté~has
had an opportunity to ask Mr. Hunter to make sure that
he's not going to -- may I ask again just to be sure
that he's not going to --

THE COURT: Yes.

MR. COLE: -- not going to admit because if he
admits to the statement, the tape couldn't be played if
he admits that he made that statement.

THE COURT: I'11 allow you to ask him again.

Mr. Hunter may change his mind, but he's been pretty
adamant that he's not going to answer questions up to

this point, but certainly I'11 allow you to ask him
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Jason Sutherland - Direct Examination by Ms. Simmons
again if he wants to testify.

And, now, if Mr. Hunter changes his mind and
decides that he does wish to testify, I'm going to
allow the solicitor to go back to direct examinatioq.
But up to this point Mr. Hunter has been very clear
that he's not going to testify. Okay?

Again, Mr. Cole, you don't have to decide at this
point whether or not you're going to put that CD in.
That's something you can decide when you and your
client discuss whether or not he testifies.

MR. COLE: Well, your Honor, I think what I'11 do,
your Honor, is, like I say, Mr. Hunter has made it
clear that he's not going to testify, but there were
some other -- some other cross-examination we
originally planned. But, I mean, I'd 11ke'fo ask the
questions and him have to say "I plead”" -- well,
actually, your Honor, I change my mind. 1I'm not going
to ask him any more questions. Thank you, your Honor.

THE COURT: Anything further for Mr. Hunter from
either party?

MS. SIMMONS: No, your Honor.

THE COURT: Okay. You can take Mr. Hunter back.

Let's get our jury, then you can proceed with your
next witness. | |

MS. SIMMONS: Thank you, Judge.
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THE DEPUTY: Open the courtroom back up, Judge?

THE COURT: You can open the courtroom back up.

(WHEREUPON, the jury entered open court at
11:18 a.m. and the courtroom reopened.)

THE COURT: A1l right. Ms. Simmons.

MS. SIMMONS: The State calls Agent Jason
Sutherland.

JASON SUTHERLAND,
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWS:
~ DIRECT EXAMINATION

BY MS. SIMMONS: o

Q .Agent Sutherland, where are you employed?

A Seneca Police Department. |

Q And how long have you been in law enforcement?

A Close to ten years.

Q0 ° What division are you currently assigned to?

A - Narcotics.

Q And what is your specialized training in.narcotics

and what kind of things do you guys do?

A Any type of narcotics investigations, search
warrants, undercover buys, anything dealing with
illegal narcotics.

Q Is the matter at hand today an undercover buy?
A Yes, ma‘am;

Q Were you working on September 4, 20147
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A

Q

A

Yes, I was.
And what area of Seneca?

Inside the city 1imits around 6th Street area is

where we conducted the buy.

Q

Did .all the events that you witnessed or heard

occur in Oconee County?

A

Q

Yes, ma'am.

Did you supervise an undercover transaction

regarding this defendant on that day?

A

Q

Yes, I did.

After that undercover transaction, were you a

‘party to obtaining a written statement from the

confidential informant in this matter, Brandon Hunter?

A

Q

‘A

Q

. Yes, I was.

Did you type that statement?

Yes, ma'am.

I'm going to show you what's been tentatively

marked as State's Exhibit 6. Do you recognize this?

A

Q

A

Yes, ma'am.

And what is that?

‘A statement we typed in our vehicle based on the

facts of case. We print it out. My CI has a chance to

review it. If all the facts are what he told us, he

signs 1it, then we witness it.

Q

What date did that occur on?

27
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A September 4, 2014.
Q And the September 2nd on the bottom?
A That's just a typo.

MS. SIMMONS: Judge, at this time, I would move to
admit State's Exhibit 6 under Rule 613(b).

MR. COLE: Your Honor, I would object to this.
Under, first, your Honor, under being hearsay --

THE COURT: Al11 right. Let's take our jury out.

(WHEREUPON, the jury exited open court at
11:22 a.m.) ‘ . |

THE COURT: Okay. " State your objection.

MR. COLE: Your Honor, I'm trying to See what the
State's trying to do.  She's trying to .present this as
evidence, as impeachment evidence against the witness,
but also to me, your Honor, it is -- she's'admitting it
as a statement for the truth of the matter, so I would
argue hearsay. But more importantly, your:Honor, the
confrontation clause.

Your Honor, if this gets into evidencé -- my
client has not had the opportunity to confront this
other witness because he's pled the Fifth on
everything. So this gets into evidence, this is a
statement that was made which we have no ability to
cross-examine because he's not answering any questions.

THE COURT: Okay. Mr. Cole, my ruling is the same
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Jason Sutherand - Direct Examination by Ms. Simmons

as the Carmack case, the Blalock case. I think we have
already dealt with that issue. The reason I sent the
jury out is I wanted to make sure you had no other
objections. Sounds like your objection is the same as
it was before. That's noted for the record.

MR. COLE: Thank you, your Honor. I wanted to
add~¢- I didn't know if I added the confrontation
c]auselissue, and I wanted to make sure that I --

THE COURT: I'11 note that for the record,

Mr. Cole. I will allow you to admit the statement.

A1l right. If we can get our jury back.

(WHEREUPON, the jury entered open court at
11:24 a.m.)

MS. SIMMONS: Again, Judge, I would move to admit
State's Exhibit 6 under Rule 613(b).

MR. COLE: Your Honor, I repeat my previous
objections. ,

THE COURT: Your objecfions are noted, Mr. Cole.

MR. COLE: Thank you.

THE COURT: So admitted.

MS. SIMMONS: Thank you, your Honor.

(WHEREUPON, State's Exhibit Number 6 was admitted

into evidence.)
BY MS. SIMMONS:

Q  Agent Sutherland, did you supervise an undercover

29
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transaction involving this defendant on September 4th

of 20147
A Yes, ma'am.
Q And have you viewed the audio and videotapes in

this case?

A Yes, ma'am.

Q And a person on that tape, do you see him in the
courtroom?

A It's the defendant.

Q Who was responsible for wiring the confidenﬁ1a1

informant for sound and video in this case?

A I was.
Q How does that work?
A We just place a camera on his body. It's a

body-worn camera capable Qf.night‘vision. Then we put
a wireless transmitter on him. That way we can monitor

the'audio Tive.

Q - So you were mohitoring everything realtime?
A Yes, ma'am. |
Q And how did you retrieve the recording after it

was made?

A After the recording was made and we met back with
the.CI, I took everything back off of him, and wé
downloaded it back at our office.

Q Did you personally download it?
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Jason Sutherland - Direct Examination by Ms. Simmons
A No, ma'am. Agent McClure did.
(WHEREUPON, State's Exhibit Number 4 was marked
. for identification.)
BY MS. SIMMONS:
Q Have YOu had a chance to review what's been
premarked as State's Exhibit 47
A The video? Yes} ma'am.
0 And is it a fair and accurate depiction of the

undercover drug transaction that you monitored realtime

~on September 4th of 20147

A Yes, ma'am.

Q Have you made any alterations, deletions or

additions to this since September 4th of 20147
A No, ma'am.
MS. SIMMONS: Judge, af this time the State would
move to admit State's Exhibit 4.
THE COURT: Any objection?
MR. COLE: Objection, your Honor.
THE COURT: Al11 right.
MR. COLE: I do believe it's a matter of law. .
~ THE COURT: Okay. Al11 right. Let's have our jury
retire to the jury room.
(WHEREUPON, the jury exited open court at
11:26 a.m.)
THE COURT: Mr. Cole.
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MR. COLE: Your Honor, I would move that that
video not be admitted on lack of authentication of the
video. Your Honor, I think he testified that he had -
he 1istened to it on the audio, but there is a video
also. So if he didn't -- realtime-on audio. If he
didn't realtime watch the video -- and I've watched th
video, your Honor. There's evidence in there that
indicates they didn't realtime watch the video. If
they didn't realtime watch it, then they can't
authenticate it. This video doesn't show Brandon.
Hunter on the video, so I don't see how -- you would
have to have the person taking the video to .
authenticate the video to get it into evidence. And I
don't see how they have done that in this case.

- THE COURT: Al1 right.

Ms. Simmons.

MS. SIMMONS: Mr. Hunter's written statement is 1in

evidence, Judge. It says he was searched, wired and
sent with documented funds to that Tocation. That
statement is in evidence. Agent Sutherland is who -
wired Mr. Hunter. He said that he downloaded that,
that he was responsible for wiring, he monitored the
transaction, and he downloaded -- he and Agent McClure
downloaded the video and it has not been altered or

tampered with in any way, and I believe that's

6
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Jason Sutherland - Direct Examination by Ms. Simmons
sufficient foundation for its admission.

THE COURT: I thought he testified that Agent
McClure was the one .that actually downloaded the video.

MS. SIMMONS: He wired him and McClure downloaded
it in his presence, I believe. v

MR. COLE: Yes, your Honor, and that's another --

THE COURT: I'm going to overrule your objection
for purposes of the admissibility of the video in
general.

However, Ms. Simmons, I believe you're gding to
have to call Officer McClure since the testimony'was
that he's the one that actually -- whiCh you have him
listed as a witness. I'm not going to allow you to
admit that at -this time.

MS. SIMMdNS: Thank you, Judge.

THE COURT: If we can bring .our jury back fn.

(WHEREUPON, the jury entered'open:couft at
11:29 a.m.)

THE COURT: ‘Ms. Simmons.

BY MS. SIMMONS: |

Q Agent Sutherland, have you reviewed what's been
premarked as State's Exhibit 47

A Yes, ma'am.

Q And based on your 1nformat16n and belief and your

work- that day, what do you believe occurred between the

33
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defendant and Hunter?

A  Yes, ma'am.

o What do you believe occurred?

A Oh, the undercover buy. We met with the CI. We

wired him up. He met with the defendant with the
documented funds he gave him, purchased a quantity of’
crack cocaine. We met back with him ahd he turned it
over to us.

Q And based on your'observatibns of the video and
audio, was there any opportunity for him to obtain
crack cocaine from any’other source during the time he
was wired? | |

A No, ma'am.'A

Q Was he searched pfior to being sent to the

predetermined. Tocation? .

A Yes, he was.

Q- Were»any drugs found on himvat that time?

)\ HNo, ma'am. |

Q Please answer any,questions the defense may.héve.

MR. COLE: Thank-you, your Honor. If it please
the Court. -~ '
THE COURT: Yes, sir.
CROSS-EXAMINATION
BY MR. COLE:

Q0 Officer, now, you have experience in wiring an
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informant, and you have been trained on the proper way
to do that and search him; is that correct?

A Yes, sir.

Q And so when you wire an informant, you would
search them at the beginning; is that correct?

A I was responsible for the wiring and the audio in
this case.

Q Somebody would search them at the beginning; is
that the proper procedure? |

A Yes, sir. Agent McClure did that.

Q . Then the informant w6u1d be given documented
funds; 1is that the proper procedure after that?

A Yes.

Q Then after the supposed buy, the informant would
be searched again; is that correct?

A Yes. Yes.

Q And when you search agaih, you would take any
money that was left over, and if there were ahy drugs,
you would take that; is that correct?

A Yes, sir.

Q A11 right. In this situétion, did you receive any
money wheﬁ you searched the confidential informant for
the second time?

A Agent McClure was responsible for the searching,

and he'1l have to testify to that. I took the audio
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Jason Sutherland - Cross-Examination by Mr. Cole

back when he returned, and I gave him the audio at the
beginning of the deal.

Q So you didn't receive any -- you didn't get any

drugs from the confidential informant?

A I didn't take any drugs from him, no.

Q And you didn't take any money from him?

A No, sir.

-Q And you did not -- you did not witness Tlive any

drugs change hands between any parties; is that
correct?

A I 11$tened to audio. We have no capability of
watching 1ive video while it's going on.

Q And on that audio, there was no conversation that
indicated. that any drugs changed hands; is that
correct?

A ' Onlthe audio, we could listen to it -live time. We
knew when the deal had taken place...

Q There was evidence there was money changing hands,
but nobody ever said, "I'm.going to give you drugs" or

anything like that; is that correct?

A I can't for sure say that, no, I can't.

Q In that audio and video that you listened to, did
you hear -- did you hear the informant ask for money
back from whoever he was purchasing the -- he was

supposedly purchasing drugs from?
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A I seen it on the video, yes.
Q A1l right. So he did -- saw on one of the videos

you saw, he did have money back; is that correct?

A Yes, sir.

Q But you received no money from him at the end of
it?

A I can't testify to that. If we received anything,

it wouldn't have come to me. It would have went to
Agent McClure.

Q On the audio that you listened to realtime, there
were three different voices; is that correct?

A Yes, sir.

Q And when you watch the video, there was three
people in that car; is that correct?

A Yes, sir. Yes, sir.

Q There was two people in the front seat and one
person in the backseat; is that correct?

A Yes, sir.

Q So the informant could have gotten the drugs from

either of the people in the front seat; is that

correct?

A No, sir.
Q If there was two people in the car and the

informant is in the backseat, couldn't he have gotten

the drugs from either one of them?
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A No. The video shows the defendant handing it to
“him. |

Q There is -- that video actually shows the
defendant -- the informant hold up drugs; is that
correct?

y:\ Yes, and it shows the defendant hand it back.
MR. COLE: No further questions, your Honor;
THE COURT: Any redirect?
MS. SIMMONS: No, your Honor.
THE COURT: Thank you. You can step down.
Call your next witness.
MS. SIMMONS: State calls agent B.J. McClure.

B.J. McCLURE,
BEING FIRST DULY SWORN, TESTIFIED AS FOLLOWSE
DIRECT EXAMINATION
BY MS. SIMMONS:

Q - Agent McClure, where are you employed?

A Seneca Police Department.

Q- "And'how 1ong'havé you'been there?

A. ' Abproximate]yAnine-years.

Q What division are you aésigned to?

A Currently I'm assigned to the narcotics

investigation division.

0@ - Tell us how drug transactions work.

A Most ways drug transactions works, somebody is
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going to sell drugs, somebody 1is going to buy it. They
give them money. They give them the drugs. In our
particular case as we investigated it, they're not
going to sell to a police officer. They're not going
toAse11 to somebody they don't know. We have to get
somebody they do know and somebody that's familiar with
criminal activity that they would trust and that they
normally do business with., And that's what we usually
do is we get é confidential informant. As we talk to
them, they sign an agreement to conduct an
investigation with - us. Once they sign’that agreement,
once that happens, our general protocol is that we meet
with them. We search them after we brief them and make
sure they don't have any drugs, narcotics on their
person or in their vehicle. And in fhis particular
case there was no vehicle involved. Once,that's done,
they're wired with a wireless transmitter, a recorder

so we can listen live time, and also it records audio

selling the drugs. We give them documented funds- where
we briefed them. They usually use documented funds to
purchasé the drugs. Once the drugs are purchased, we
meet back with them or pick them up. We go. back and
debrief them. Then prior to that they turn the drugs

over to us and we debrief them, and then the wire 1is




40

o W 0 ~N O o hA W N -

N N N N N N 2 aa a A @@ aa A @ A
A A W N =2 O O 0 N O O & N -

State of South Carolina vs. Gerome C. Smith ~ 2015-GS-37-399 104
B.J. McClure - Direct Examination by Ms. Simmons

removed from the person.

Q And was Mr. Hunter in this case, was he working
because he had pending charges or was he working for
money?

A He was working because he had pending charges. We
also paid him to help him out at the time as well.

Q Did you supervise an undercover drug transaction
betWeen Brandon Hunter and this defendant on

September 4, 20147

A Yes, ma'am.

Q And how many times did you use Brandon Hunter as

an informant?

A We just happened to use him, I-think, one time
before.

Q Why do informants become hesitant?

A Informants become'hesitant to testify?

Q Yes.

A  To testify, usually intimidation. Maybe by phone

calls, they get 1in touch with them between the time
that the deal was made and once the prosecution begins
or the case is -- the prosecution. Sometimes they get
in touch with famiiy members, intimidate family
members. They might have a showing at an event like
this to try to intimidate and cause a person to be

hesitant to testify.
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0 And are things 1like that common?

A Yes.

Q Based on your law enforcement training and
experience, was Brandon Hunter under the influence of
drugs or alcohol on September 4th of 2014?

A No, ma'am, he wasn't.

Qb_ And who searched Mr. Hunter prior to the deal?

A | I was fhe one thaf searched him. |

Q Did you find any illegal drugs on him prior to the
deal? |

A No illegal drugs were on him at any time when I
searched him.‘ I think he was wearing shorts, shirt,
shoes. We check their shoes, their socks, waistband,
anywhere that we think drugs could be hidden and make
sure that there is nothing on them of that sort.

Q And did you monitor the transaction that day?

A We did by audio. We could hear it Tive by audio,
but it was recorded audio and video.

Q - How much money was he provided?

A - He was provided with $200 in documented funds.

Q Did you get any money back after the deal?

A No, ma'am.

Q The $200, was it for payment of drugs or a payment
of a Toan or both? |

A I believe in this particﬁ1ar case that he had owed

41
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the defendant some money from a prior deal. He was
going to pay him back with his money what he owed him,
and then he was going to purchase the crack cocaine
with money that we provided for him, so he did have
some cash with him when he left and also our $200 in

documented funds.

@ . - Did you get any change back from the informant?
A "No, ma'am.

Q - Did you ask?

A No, ma'am.

Q " How. did the transaction progress that day?

A We met with the confidential informant who was

Brandbh”Hunter. We gotlin contact with him by
telephone. He had told us that/he had been in contact‘
with the defendant. |

MR. COLE: Objection, your Honor.

THE COURT: Sustained.

THE WITNESS: Okay. We met with him at a
confidential location.. At that fime.he informed us
that he could buy drugs from the defendant. At that
time he waS<seafched,'w1red, briefed, pfovided with
$200 in documented funds. We drove him and dropped him
off in.-an area ardund East South 6th Street. We were
kind of in the neighborhood close by where we was

listening and monitoring, and we could hear him get
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picked up, ride around in the car. We could tell that
there was a transaction going on. Then after he was
set out, we went back and picked him up, drove him back
to a confidential meeting location at which time he was
debriefed. Well, the drugs were turned over to me, and
he was debriefed kind of at the same time. Then he --
a statement was typed up. He signs the statement. The
wire is removed at some point in time. And in this
particular case I think I gave him $60 to help him out
with his kids. It's not uncommon for me -- for us to
do that as we have confidential informants, they are
coming from a criminal lifestyle. Wé try to keep them
from, if we can help them out a little bit, to keep

them from getting back into their criminal lifestyle

where they're -- especially while they're assisting us.
Q And did .you monitor the transaction realtime?

A Yes, ma'am, by .audio. |

Q And who downloaded the videotape, the video

recording?

A The video and audio was removed by Agent Jason
Sutherland. He gave that to me, and I took it to my
computer. We plug a wire from the device. It doesn't
have a chip or anything 1ike that in it. It has to be
downloaded to a computer hard drive. And that's what I

did. I downloaded it to a computer hard drive, put in,
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I believe it's a DVD or R, and then it's downloaded

onto the DVD-R and it's also on our hard drive of our
computer.A

Q Whose images and voices do you hear in that
transaction?

A I hear Brandon Huhter's on there at the beginning.

Any phone calls that are made, it's his voice we could

hear. And then we hear the car come up and hear two

other voices. One voice I recognizée as being that of

the defendant.

Q¢  And have you reviewed State's Exhibit 4 before
court?

a Yes, ma'amf

Q Is this a fair and accurate representation 6f the

videotape that you downloaded on September 4th of 20147
A Yes, ma'am, it is.

Q And have you made any alterafions} deletions or
additions to it?

A No, ma'am. At the beginning of the tape, we give

-the date and time and what we're doing. When we come

back, we debrief. We also give the date and time to
say that drugs are now being turned over, and that
should be complete on there.

MS. SIMMONS: Judge, at this time we move into

evidence State's Exhibit 4 which was produced by Agent
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‘that we downloaded. That is a pictufe of -- I believe
.it's Gerome Christopher Smith. We know him as Zimbe.

He goes by the name Zimbe on the street. He's always
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McClure.
MR. COLE: Your Honor, I would object on the same
grounds, lack of proper foundation and authentication.
THE COURT: Mr. Cole, your objection is noted for
the record.
MR. :COLE: Thank ybu, your Honor.
THE COURT: I will overrule it. It will be so
admitted és State's Exhibit 4.
(WHEREUPON, State's Exhibit Number 4 was admitted
“into evidence.)
BY MS. SIMMONS:
Q Agent McClure, I'm going to show you what's been
marked as State's Exhibit 1, 2 and 3. Can YOu tell me.
what these items are? |

A Yes, ma'am. Those are pictures from our DVD-R

reférred to as Zimbe. That's who I re