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STATEMENT OF THE CASE

Respondent, CitiMortgage, Inc. never established a basic chain of ownership
for Foreclosure. Additionally, respondent, CitiMortgage, Inc. never established
that both the promissory note and mortgage were legally executed, delivered,
and transferred from the MERS to Respondent.

Respondent, CitiMortgage, Inc. never produced a note establishing the MERS
was the legal holder of the promissory note. Respondent, CitiMortgage, Inc.
therefore was not a real party of interest and lacked standing to sue Appellant.
Respondent, CitiMortgage, Inc. failed to offer evidence it was the owner or holder
of the note as required by Section 35-3-301 of the South Carolina Code (Supp.).
Appellant contend foreclosure was therefore illegal.

Respondent, CitiMortgage, Inc. filed a Lis Pendens on March 9, 2010 and a
summons and complaint was filed on March 9, 2010. The filing of the Lis Pendens
and a summons and complaint on March 9, 2010 was the initiation of a

foreclosure action against the Appellant.




FACTS

Appellant, Bruce W. Gardner is a resident of the county.of Lexington, State of
South Carolina. Respondent, CitiMortgage, Inc. N.A.is a Corporation organized
and existing by virtue of the laws of the United States of America, with its
principal office in the City of New York, State of New York.

On or about December 14, 2007, Appellant, Bruce W. Warren purchased
property located at 104 Abraham Street, Columbia, South Carolina 29203 from
Wachovia Bank of Delaware, N.A. and the deed was recorded December 28, 2007
in Record Book 1370, Page 1498.

On or about December 14, 2007, Appellant, Bruce W. Gardner executed a
Mortgage on property located at 104 Abraham Street, Columbia, South Carolina
29203 to Mortgage Electronic Registration Systems, Inc. (MERS) recorded
December28, 2007 in Record Book 1388, Page 1416.

A mortgage was assigned to the Respondent, CitiMortgage, Inc. on April 17,

2009 and recorded on May 13, 2009 in Record Book 1520, Page 3794, listing




CitiMortgage, Inc. as the assignee and assignor. There is no record of an
assignment of the mortgage on property located at 104 Abraham Street,
Columbia, South Carolina 29203 to Mortgage Electronic Registration Systems, Inc.
(MERS) recorded December 28, 2007 in Record Book 1388, Page 1498 by
Mortgage Electronic Registration Systems, Inc. (MERS) assignor to Respondent,
CitiMortgage, Inc. as assignee.

Appellant, Bruce W. Gardner made a request that Respondent, CitiMortgage,
Inc. produce the note of CitiMortgage, Inc. and a mortgage on property located at
104 Abraham Street, Columbia, South Carolina 29203 to Mortgage Electronic
Registration Systems, Inc. (MERS) recorded December 28, 2007 in Record Book
1388, Page 1498 demonstrates the Respondent’s lack of ownership of the debt.

Respondent, CitiMortgage, Inc. did not produce the note for Appellant Bruce
W. Gardner. CitiMortgage, Inc. has a mortgage on the property located at 104
Abraham Street, Columbia, South Carolina 29203. Mortgage Electronic
Registration Systems, Inc. (MERS) was recorded December 28, 2007 in Record
Book 1388, page 1498, which demonstrates the Respondent’s lack of

securitization of the property.



ARGUMENTS

A. Did the Trial Judge err in granting foreclosure for the Respondent who
never produced the original note and therefore lacked standing?

Appellant argues that the Trial Judge erred in granting foreclosure for the
respondent that lacked standing. “Standing refers to a party’s right to make legal
claim or seek judicial enforcement of a duty or right.” Powell ex rel. Kelley v. Bank
of Am., 379 S.C. 437. (Ct. App. 2008). “Generally, a party must be a real party in
interest to the litigation to have standing.” Hill v. S.C. Dep’t of Health & Envtl.
Control, 389 S.C. 1, 22. (2010).
The Appellant re'alizes that the requirement of standing is not an inflexible one.
Sloan v. Sch. Dist. Of Greenville Cnty., 342 S.C. 515, 524. (Ct., App. 2000).
Regardless, standing is required. The Respondent did not have standing.

“A mortgage and a note are separate securities for the same debt, and a
mortgagee who has a note and a mortgage to secure a debt has the option to

either bring an action on the note or to pursue a foreclosure action.” U.S. Bank
8




Trust Nat’'l Ass’n v. Bell, 385 S.C. 364, 374. (Ct. App. 2990). The Respondent chose
to pursue a foreclosure action. The Respondent was therefore required to meet

all necessary requirements of foreclosure.

“Once the debt and default have been established, the mortgagor has the
burden of establishing a defense to foreclosure such as lack of consideration,
payment, or accord and satisfaction.” /d. The Respondent never established the

debt, and subsequently unsuccessful in establishing the default. ;

CONCLUSION

WHEREFORE, the Appellant prays that the Respondent judgment granting
foreclosure of the property owned by Appellant, Bruce Warren Gardner and
located 104 Abraham Street, Columbia, South Carolina 29203 is reversed,,

remanded and denied.
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