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ISSUE PRESENTED

Did the PCR Court err in holding Petitioner’s guilty plea was intelligently, voluntarily,
and knowingly entered in light of Petitioner’s testimony that plea counsel coerced him to plead

guilty while Petitioner was under the influence of medications?



STATEMENT

On January '9,. 2012, Peﬁtioner pled guilty fo three cbunts »of burglary in the first
degree Cndictments -201 l-GS-18-686, -87, -88) in front of the Honorable Diane S. Goodstein in
Ddrchés_tef County. App. 163 — Apﬁ. 167. Russell Hilton représented the State. Petitioner was
fepresentéd by Christépher 1. Murphy |

The facfs preéented at the guilty plea by Solicitor Hilton are as follows: The first
burglary occurred on March 17, 2011.1 App. 21, lines 18 — 19. Petitioner and his codefendants
were alleged to have held the victim at gunpoint and stolen cash and a shotgun. App. 21 line 21
_ App. 22 line 1. The second burglary occﬁrred on March 18,. 201 1. App. 22 liné 3. Petitioner
v rwas»alleg_ed to have Stblén a laptép computer aI_id cordless drill. App. 22 lines 17 —20. The third
bﬁrglary occurred on Mérch 18, 2011 Wherein Petitioner was alleged to have stolen a laptop
' éomputer and video camcor_def. _ App. 22 line 25 — App.v V23 line 4. Petitioner and his
co&efendants were later apprehendéd in Georgia. App. 23 lines ’,7. -11.

| Judge Gob‘dstein sentenced Petitioner to 20 yearé’ imprisonmenf for each charge with
the sentences to run concurrenf, App. 34 line 25 — App. 35 liﬁe 14. Petitioner did not appeai his
convicfion or sentencé. ‘ |

Petitioner ﬁvledAa timeiy application.for post-conviction relief on June_ll 9,2012. App.
‘3 8. Petitioner’s application'éontained allegatibné of ineffe(ﬁti\(é assistance of couﬁsel, including
’ inadequate adversarial skills and ina;dequate.investigation. App. 40. He also sdught to withdraw

his guilty plea. App. 40.

1 The Solicitor states that th’é, burglary occurred-on March 17, 2010. Upon information and
belief, this burglary was alleged to have been part of a spree of other burglaries and therefore
most likely took place in 2011. App. 62 line 14 — App. 63 line 2; App. 110, lines 22 — 24,
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The State made its Return on or about October 19, 2012. An evidentiary hearing was

COhducted on October 26, 2015 before the Honorable Frank R. ‘Addy, Jr. in St. George, South

Cé:_rolina. App. 53. Tommy A. Thomas represented Petitioner, and the State was represented by

J. Claytdn Mitchell. Petitioner, his wife, and plea counséi testified during the hearing. On

January 8, 2016, Judge Addy Signed an Order denying Petitioner relief. App. 145. The Order of

. Dismissal was filed on J énuary 15,2016. App. 145. This Petition follows.



ARGUMENT

~ The PCR Court erred in ‘holding Petitioner’s guilty plea was intelligently,
voluntarily, and knowingly entered in. light of Petitioner’s testimony that plea counsel
coerced him to plead guilty while Petitioner was under the influence of medications.

Petitioner testiﬁed that, while in the county jail prior to his plea, he was taking “three or

fonr” medications for a seizure disorder. App. 99 lines 16 —21. He also testified that he brought

| 'th:is fact to the attention of plea counsel. App. 100 lines 17 - 25. Petitioner further testified that

he told pleal connsel that he \nas naving trouble thinking straight. - App. 101 lines 1 — 5. These

problems manifested tnemseives at the time of his plea. App. 101 lines 12 —19. As aresult, at

“the eyidentiary hearing in nis PCR case, Petitioner testiﬁed' in favor of his claim that his plea was
" not voluntary, freely, or intelligently made:

Do you believe that your plea was freely and Voluntarlly --

No, sir.

-- glven‘?

No, sir.

Okay. Also the other components is that you knew what you were doing. Did

you know what you were d01ng‘7

Not really, no. -

And intelligently. Did you have all the information that you needed to be able to
~make this decision to enter into a plea?

No, sir. :

And 1 think your words to me were that you felt like you were coerced 1nto

entering this plea?

I was definitely coerced into it.

RE RE RERER

>

App. 97 lines 317
. Due process of law reqtiires that before a guilty plea can be entered voluntarily and

intelligently, a defendant must be advised of his privilege against compulsory self—incrimination,' the

~ right to trial by jury, and the right to confront one’s accusers. Boykin v. Alabama, 395 U.S. 238,

243 -244 (1969). The record must show with certainty that the plea 'is “an intentional reiinquishment

or abandonment of a known right or privilege.” - State v. Patterson, 278 S.C. 319, 322, 295 S.E.2d
S .



264, 265 (1982) overruled on other grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315

(1991). Judges are reduired to give the defendant an explanation of the defendant’s waiver of his
constitutional rights and a realistic picture of all sentencing possibilities. State v. Armstrong, 263
~ S.C. 594, 598, 211 SE2d 889, 891 (1975). Entering a guilty plea results in a waiver of several

constitutional rights; therefore the Due Process Clause requires that defendants enter into guilty

 pleas voluntarily, knowingly, and intelligently. Burnett v, State, 352 S.C. 589, 591, 576 S.E2d 144,
145 (2003). - |
| Petiﬁoner deniéd_ having any alcohol, drugs, or any other medication within the 72 hours
preceding in's guilty p_lea.» App. 5 lines 17 — 19. Petitioner justified that denial as well as his
| éubsequenf guilty pleé} by stating that his testimony was a result of coercion; he pled guilty in
qrder to avoid 1ife.in i)rison: |
The only reasoﬁ that I said what I said is because I was threafened with a life
sentence... I said what I said because I was told if I didn’t take the 20 (years)
(then) I was going to-get a life (sentence). I didn’t want to go to prison for life,
~especially for something I knew I didn’t do. '
App. 115 lines 15 - 22..

' Pétitioner gathered this belief fr;)m com)ersations with plea counsel. App. 65 line 21 — App. 118
- line 9 Petitioner was under the 'Iimpressio_n that he was faced with only two choices: accept the
plea or réccive a sentence of life in» prison. App. 119 lines 13 — 16. The result was that his plea
was not knowingly entered. App. 118 lines 23 — 25.

| Plea counsel testiﬁed that he was not aware of the fact that Petitioner was taking any
- medications. App. 12é lines 15 — 19. Plea counsel was unsure whether, at the time bf the plea,
he was a\;vare that Petitibne‘r had a seizure disorder. App. 141 lines 1 - 3;

The Sixth Amendment to the United States Constitution guarantees criminal defendants the

| right to the effective assistance of >counse1. Strickland v. Washington, 466 U.S. 668 (1984). The
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- right to the effective assistance of counsel extends to the plea bargaining process. Hill v. Lockhart,

| 474 USS. 52, 57-59 (1985); Judge v. State, 321 S.C. 554, 471 S.E.2d 146 (1996), overruled on other

» grounds by Jackson v. State, 342 S.C. 95, 535 S.E.2d 926 (2000). Appellate courts give great

“c.lAef.'erence ’éo thevPCR court’s findings of fact and conclusions of law. Dempsey v. State, 363 S.C.

365, 368,>610 S.E.2d 812, 814 (2065). When reviewing a PCR court’s decision, a reviewing court

“is concerned only with whethef aﬁy evidence of probative value .exists to support the decisjon.”
Smith v. State, 369 S.C. ‘135, 138, 631 S.E.2d 260, 261 (2006).

~ In order to show iﬁeffectigle assistance of counsel as a ground for relief, Petitioner must

_ brdvé that “counsel’s conduct so undermined the proper functiohiné of the adversarial process that

~ the trlal cénpot be reliéd-ﬁpon as having produced a just result.” Strickland v. Washington, 466 U.S.

668, 686 (1984); see also Butler v. State, 286 S.C. 441, 442, 334 S.E.2d 813, 814 (1985). The

 proper measure of performance is whether the attorney provided representation within the range of
coinpeten(m required in criminal cases. Strickland, 466 U.S. at 687;688.

: A tWo pronged test 1s l_lsed in evaluating allegations of ineffective assistance of counsel.

Petitioncr must i)rove that counsel’s performancé was deﬁcie_nt and fell below reasonable

- professional norms; and there is a reasonable probability that, but for counsel’s" unprofessional

errofs, the result would have been different. Cherry v. State, 300 S.C. 115, 117-118, 386 S.E.2d

624, 625 (1989). A reésonable probability is a probability sufficient to undermine confidence in the

outcome of the trial. Johnsbn v. State, 325 S.C. 182, 186, 480 S.E.2d 733, 735 (1997).
.Peﬁtioner claims that erroneous advice from plea counsel induced the guilty plea.
Had Petitioner been advised of poséible defehses or even the potential sentencing ranges other

“than life m prison following a conviction, he would not have pled guilty.




CONCLUSION

For the foregoing reasons, Petitioner requests that the Court grant his application for post-

conviction relief, reverse the charges against him, and remand the case for a new trial.

N U,

Thylor D Gilliam
Appellate Defender

ATTORNEY FOR PETITIONER

- This 21st day of October, 2016.
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Counsel for Michael T. Sanders states:
1.  Heis Appellate Defender for the South Carolina Office of Appellate Defense, and
- was appointed to represent petitioner.

2. He has reviewed the record of petltloner s trial before Judge Frank R. Addy,
which was held on October 26, 2015, and, in his oplmon the appeal is without legal merit
sufﬁc1ent to warrant a new trial. '

3. He has, pursuant to Johnson v. State, 294 S.C. 310, 364 S E.2d 201 (1988),
bnefed an arguable legal issue which arose during the post-conviction relief process.

herefore counsel requests that the Court reheve as counsel for Michael T. Sanders

@spcqtﬁllly Submitted,
Ta%‘or lg Gilliam
Appellate Defender

L ' ATTORNEY FOR PETITIONER
This 21st day of October, 2016.




- CERTIFICATE OF COUNSEL

. The undersigned certifies that to the best of ability this Johnson Petition for Writ of
Certloran complies with Rule 211(b), SCACR, and the April 15,.2014 order from the South
-Carolina Supreme Court entitled “Revised Order Concermng Personal Identlfymg Informatlon
and Other Sensmve Informatlon in Appellate Court Filings.”

Nw[s@éﬁo/&w

TayI’or DrGiffiam
'Appellate Defender

~ South Carohna Comm1sswn on Indigent
Defense
Division of Appellate Defense
PO Box 11589
Columbia, SC 29211-1589
(803) 734-1330 ‘

: - ATTORNEY FOR PETITIONER
‘This 21st day of October, 2016.
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The undersigned hereby certifies that a true copy of the Johnson Petition for Writ of
- Certiorari and a copy of the Appendix in the above referenced case has been served upon Ruston
Neely, Esquire, at the Rembert Dennis Building, 1000 Assembly Street, Room 519, Columbia,

~ 8C'29201; and a copy of the Johnson Petition for Writ of Certiorari and a copy of the Appendix
- have been served on‘ Michael T." Sanders, #290266, at Perry Correctional Institution, 430
Oaklawn Road, Pelzer, SC 29669, this 21st day of October 6.

Taylor D Gilliam
Appellate Defender ,
ATTORNEY FOR PETITIONER

SUBSCRIBED AND SWORN TO before me
_ this 21st day of October, 2016. '

//l/(/kg s

Notary Public for South Carolina
My Commission Expires: 5/12/2025




