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.nuo process and RULE 35 required. oxclnaton ot tho
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II. Did the Court ot Appesls err in finding no raversible error
in the trial Court's ruling regarding petitioner's Xotieca
to Supprass the color photographs?

IIZI. Did the Court of Appesls ewr in aftireing the trial court's
charge that a victim’s testimony need not be corroborated?
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STATEHENT OF CASE

December 2010, the Williamsburg County Grand Jury indicted Petitjoner
- McBride for one count of criminal sexual conduct (CsC) with a minor in the
first degree and assault with intent to commit criminal sexual conduct vith a

minor in the first degree. i
March 1, 2012, the williamsburg County Grand Jury reindicted with the

same charges: indictment no.: 2010-GS-45-0283.

October 28, 2013, Mr. McBride proceeded to jury trial before the
Honorable John' C. Hayes IIT. Attcrney Derrick Mobley represented Mr. McBride
at trial. Solicitor Kimberly Barr prosecuted the case for the state. The jury
returned verdicts of quilty of criminal sexual conduct with a minor in the
first degree and not gquilty of assault with intent to commit criminal sexual

. conduct witht a minor in the first dagree

STATENENT OP PACTS

McBride is the cousin of the alleged victinm in this case (Tr. 80) at the

time of the alleged incident that gave rise to the charges,
years ald; his cousin vas 9. (Tr. 91)

McBride wag 16
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After teturn.ing from school on the school bus, the alleged victim found |
her mother was not at home. (Tr. 91) She then either went to a neighbor's
house, but did not stay because the neighbor had company, or went directly to
McBride's house. (Tr. 91-93) In any event, she ended up at McBrides's house.
(Tr. 93) They all lived in very close proximity to one another.

The testimony fram this point gets very unclear and confusing as to
actual events. What is clear is that at some point the alleged victim left to
return home. (Tr. 101) At some point after returning home - again the timeline
is not clear — she disclosed same incident with McBride, her cousin, (Tr.
103, 107) After some unspecified period of time, and with the alleged victim's
mother wanting to wait until her husband (the alleged victim's father) goe

home, family members called the police. (Tr. 103, 259-260)
Several police officers arrived, including a female officer who was

called in to speak with the female alleged vict im. (Tr. 178-179) After
getting the alleged victim's statement, the- officer spoke with McBride. (Tr.
180) This conversation occurred in McBride's home. (Tr. 181) ™o additiona}
uniformed officers were also present during the questicning of Mcgride. (Tr.
181-182) And, testimony revealed that, though not technically under arrest,
officers stood essentially between McBride and the door to his home, as well
as outside McBride's home. (Tr. 35-36, 181-182) ‘The police department no
longer employs either the investigator or the two officers present during the
questioning of McBride. (Tr. 37, 191)

McBride denied the actions described by the alleged victim. (Tx. 42,
183-184) His version of events was, at all times, different form the alleged

victim and consisted of no wrongdoing. (Tr. 183-184) A portion of his
Statement - provided without being informed of his Pifth Amendment rights -
wvas used against him at trial. (Tr. 330-333)
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Only a handful of witnesses testified at trial, including the alleged
victim. The alleged victim's own testimony wvas confusing and conflicting. (Tr.
95, 99, 102-104, 130-132, 149) She appears to assert that McBride attempted to
force her to perform oral sex and attempted to penetrate her anally. (Tr. 95,
100-101) She indicated that semen ended up o the shirt she was wearing, as
well as on a tissus she used to wipe it off. (Tr. 97-98)

Other vitnesses included the alleged victim's mother and aunt and two
of the police officers who responded ‘to the original complaint. (Tr. 177, 223,
269) The only physical evidence introduced included a color photograph of the
alleged victim on the day of the incident. (Tr. 153-155, 187, 271) The
photograph purported to show a deodorant stain on the shoulder of the alleged

Victm" Bhirt- (Tto 186) . i
Disturbingly, responding officers did not collect the shirt worn by the

alleged victim. (Tr. 200, 247) Instead, after at least several days, the
alleged victim's mother brought the shirt to the police Jdepartment. (Tr.
247-248) The shirt was never tested to determine the presence either of semen
or deodorant. (Tr. 80, 199-200, 270, 351) In fact, the shirt was never sent to
SLED fox; any testing and was lost. (Tr. 275) At no time was the shirt
available to the defense; nor was it tested and results of such testing
provided. (Tr. 161, 276) The police also never tested any materials from
McBride, such as his deodorant. (Tr. 213, 251) Even the police department ‘s
evidence sheeto completed with all evidence submissions, was missing. (Tr.
277) Despite this lack of evidence, the jury retumned a guilty verdict on,the
charge of first degree criminal sexual conduct with a minor based on the State’s
claim that oral sex occurred. (Tr. 375-378.) This verdict was unsupported by the
evidence and followed several erroneous evidentiary decisions of the Circuit
Court, along with confusing jury charges, violating McBride's Due Process rights.
McBride, only sixteen at the time of the ln'cidef;lt. was sentenced to 25 years

without parole.
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