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INTRODUCTION

This case was originally brought before the court by way of supplemental
proceeding in order to collect a judgment. The judgment was actually an arbitration
éward that had been certified by Greenville Court of Common Pleas in a default
proceeding and enrolled in the county judgment rolls. The Defendant, Robert Bishop,
filed a Motion to Vacate the Court’s decision to certify the award. This arbitration award
was issued by the National Arbitration Forum (NAF) against Mr. Bishop in favor of
CACYV of Colorado, LLC (CACV) for the sum of $24,772.31. The Motion to Vacate was
denied after a hearing before the Master on April 9, 2016 by Order dated May 9, 2016.

STATEMENT OF ISSUES ON APPEAL
1.) Should this Court enforce an arbitration award that was obtained through fraud,
deception, and abuse of process.
2.) Does SCRCP 60 give authority to correct this improperly entered arbitration award.
3.) Does the failure to provide an arbitration agreement when seeking to enter an
arbitration award deprive the Court of subjec@ métterjurisdiction.
4) Can lack of subject matter jurisdiction be raised during supplemental collection
proceedings. |
STATEMENT OF THE CASE

This case arises out of Appellant's alleged credit card debt in the amount of
$24,772.317. The alleged debt was sold by Bank of America, NA to a collection
company, CACV of Colorado or “CACV”, which obtained an arbitration award from an
arbitration organization, the National Arbitration Forum (“NAF"). This organization has

been determined by several state courts and agencies to be established and controlled
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by credit card collection >companies and their law firms for the sole purpose of obtaining
default judgments agéinst consumers and was forced out of business as a
consequence of its deceptive practices. Rec |

| The Appellant challenged the award, its certification, and entry in the
judgment rolls for two reasons:

1.) The award was issued by the National Arbitration Forum‘(“NAF") which is a
fraudulent or illegally established front of the credit card industry and has admitted or
conceded by its\ actions, to being a front organization in several well-publicized judicial
proceedings’;'thus its award against Mr. Bishop was a fraud upon the consumer and
upon this court and should not have}been certified.

2.) The certified award did not include an arbitration agreement as required under
the Christianson case. MBNA America National Bank, NA v. Christianson, 659 S.E. 2d
209, 377 S.C. 210 (S.C Abp., 2008).

There are two other issues of immediate fnterest before the Court:

1.) Whether a judgment obtained through trickery, artifice, or deception may be

Ch'allenged pursuant to Rule 60, specifically Rule 60(b) (4) of the South Carolina Rules

of Civil Procedure (SCRCP).

2.) Whether an award which was certified by a circuit court without subject matter
jurisdiction may be challeﬁged by collateral means, during supplemental proceedings in
the colléction of a judgment under Rule 60 (b) (4), SCRCP.

STANDARD OF REVIEW

"Arbitrability determinations are subject to de novo review." Davis v. KB Home of

South Carolina, Inc., 394 S.C. 116, 123, 713 S.E.2d 799, 803 (Ct. App. 2011) (quoting
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Simpson v. MSA of Myrtle Beach, Inc., 373 S.C. 14, 22, 644 S.E.2d 663, 667 (2007)).

“nevertheless, a circuit court's factual findings will not be reversed on appeal if any

' evidence réason_ably supports the findings." /d. (quoting Simpson, 373 S.C. at 22, 644

S.E.2d at 667).
| ARGUMENT

I. The Arbitration Agreement. Key to this case is whether the Plaintiff ever submitted

. an arbitration agreement to the certifying Court. Without a valid arbitration agreement

\

the Court lacks subject matter jurisdiction to certify the arbitration award. The record in

the Circuit Cddri is bare of any such p'rbdf and without bﬂmé facie proof of such an

" agreement, the award and the certification of the award is a nullity and void.

"Christianson, supra.  FIA v Weaver, 62 So0.3d 709 (La. S.C. 2011). No signed

arbitraﬁon agreement with Mr. Bishop was ever produced to a South Carolina court.
Rather, an unsignéd and undated form was attached és,“Exhibif A’ to the complaint
seeking to have the arbitration award certified and counsel for tﬁe respond.e.‘nt stipulated
there was no executed arbitration agreement. Rec__. The form does not purpprt to be
a document that is a mutually executed agreement. Rather it is in the form of a notice
sent to the consumer along with his bill. This type of forced agreement hasvbeen”
universally criticized when reviewed by the judicial system. Weaver, supra. alsokreport
of forced arbitration, etc. The collection agencies use such “envelope stuffers” to assert
an agreement was eﬁtered and thus force arbitration. However, most courts have held
that in order to be enforced, these unsigned, so ,called agreements, there are several
requirements; }a) the date of mailing must be es’gablished by affidavits or other evideﬁce

and; b) after the mailing, there must be evidence of new activity ie. additional charges




on the card. Otherwise the credit card company cannot show that the consumer
accepted the new terms of the alleged agreement and a valid arbitration agreement is
necessary to show subject matter jurisdiction. In the instant case, all that CACV
submitted to the circuit court was an unsigned form, not a part of the credit application,
but a form that was mailed as an envelope stuffer inside his credit card statement. It
was not dated, executed, witnessed and no affidavit was submitted as to when it was
mailed or served to Mr. Bishop. It cannot possibly qualify on its face as an “agreement”
as required by Christianson, supra. An agreement requires that two or more parties
have mutually agreed upon somet!hing. There is nothing to show a mutual agreement in
the record.

The practice of mailing these forms was a part and parcel of the NAF scheme to
force arbitration before its biased forum. This practiced is detailed in the Minnesota
Attorney General's Complaint against NAF and in the Louisiana Supreme Court case of
Weaver, supra. Respondent has argued the Minnesota Attorney General's complaint
does not prove anything since it was merely a complaint; however it is very significant
that only five days after this complaint was filed, NAF hastily conceded to an order
banning it from the industry and it was forced to cease and desist further arbitration
proceedings. This was a business in which the credit card industry had invested
$42,000,000.00." to gain control of NAF specifically. Rec___. Most of the allegations in
the Minnesota complaint were later included as finding of fact and stipulated to by
NAF’s counsel in the Order and Injuhction issued by State of California. (Record ___ ).

Rule 60 gives this court the authority and was implemented specifically for the

purpose of correcting void judgments that were issued in situations such as this. When

! Consent Order, California v. National Arbitration forum, |I:IC. et al, CGC-08-473569, October 18, 2011
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fraud leads to the procurement of the award or where there was clearly no arbitration
agreement shown by prima facie evidence in the record, subject matter jurisdiction is
lacking and the void judgment must be vacated.

No affidavit verified the authenticity of the alleged arbitration agreement and the
complaint itself was not verified. Rec.___. There was no statement of account attached
with the comblaint. The arbitration form used by MBNA was sent subsequent to the
issuance of a credit card in the form of an envelope stuffer along with the customer’s
statement. If thesé forms are enforced at all by the courts, it is on the basis of the fact
that the consumer continued to use the credit card after receiving the form. In Weaver,
supra the pernicious use of these envelope stuffer forms to assert an agreement was
examined and the Court refused to allow forced arbitration. Most courts including the
Weavér Cdurt, have found that such agréerhents, in order to be enforceable, must be
accompanied by an affidavit showing the date the form was sent to the consumer along
with a statement of account showing that after the agreement was sent, the consumer
continued to charge on the credit card. Yafes v. CACV of Colorado, LLC, 303 Ga.App.
425, 693 S.E.2d 629 (2010); Hutto v. CACV , 308 Ga. App. 469 (2011). No such
evidence was produced in this case. Mr. Bishop .denied ever having seen the form or
signing it. Rec.___. Additionally, respondént’s attorney stipulated it was not an
executed agreement. Rec.___ . Despite requests and even after subpoenas were
issued to both the NAF and CACYV for all records related to this arbitration, none were
ever produced.

Il. Lack of Subject Matter Jurisdiction. Once there is an issue presented regarding

the authenticity or existence of an arbitration agreement it becomes a matter of subject




matter jurisdiction. Christianson, supra. Subject matter jurisdiction is an issue which
may be raised ét any time during the proceedings even after a judgment is awarded and
is not subject to the one year time limitation of Rule 60 (b) (1), (2) or (3). Gatling v
Beach Palace, Inc., 294 S.C. 464, 365 S.E. 2d 736 (Ct. App. 1988).2 South Carolina
has ruled that this issue may be raised long after the entry of judgment by motion
pursuant to Rule 60 (b) (4) or (5). In Simmons v. Simmons, 392 S.C. 412 (2011); 370
S.C. 109 (Ct. App. 20086) an earlier alimony and support award was reviewed under this
Rule almost 20 years after the original judgment. Rule 60(b)(4) of the South Carolina
Rules of Civil Procedure provides, “On motion and upon such terms as are just, the
court may relieve a party or his legal representative from a final judgment, order, or
proceeding” if “the judgment is void[.]" Rule 60(b)(4), SCRCP. “A void judgment is one
that, from its inception, is a complete nullity and is. without legal é_ffect" Ware v. Ware,
404 S.C. 1, 743 S.E.2d 817 (2013).

In Mr. Bishop’s testimony, he challenged the existence of the arbitration
agreement,' thus the burden shifts to the CACYV to prove the existence of the érbitration
agreement which it failed to do in these proceedings just as it had failed to present
prima facia proof of an agreement at the time the award was certified. This unverified,
unsigned agreement does not meet the burden of establishing an arbitration agreement

existed. Yates, supra; Weaver, supra; MBNA v. Credit, 281 Kan. 655 (2006)

2 While Gatling was held inapplicable in McDaniel v. U.S. Fidelity and Guarantee Co. 324 S.C. 639, 478 S.E.2d 868
(S.C. App. 1999), there the Court was not faced with a void judgment as would be the case if subject matter
jurisdiction did not exist. Furthermore in the instant case, there was no argument presented by CACV, that Rule 60

- (b) (4) required a motion by Mr. Bishop within a “reasonable time” to challenge this heretofore unknown judgment

which came to his attention only after the supplemental p(oceeding was initiated. In the case instant, Bishop
argues the judgment is void ab initio for lack of subject matter jurisdiction and McDaniel does not apply and was
not even argued by respondent. ’
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In the Georgia case cited abO\;e, the current plaintiff (CACV) sou.ght to enforce
awards from NAF in state proceedings, the _Georgia court citing Christianson, supra
favorably, refused to allow an undocumented award to proceed to collection even
though the award was not challenged within the time period required by the Federal
" Arbitration Act. Yates, supra. The failure of CACV to pfop‘erly document such claims is
probébly a calculated decision (also it waé endemic at the time that MBNA accounts
were not documented well. see MBNA v Credit, footnote 3, infra.) CACV makes a
business practice of ﬂling these claims with little or no supporting documents against
consumers who will likely default. CACV calculates that some: of these will result in a
collection. " It's a statistical bet just like the purchase of these accounts. In another
Georgia case, with fact élosely similar to those here, thé only documents produéed by
CACV were woefully inadequate to support a summary judgment and the lower court
was reversed on appeal. Hutto, supra Louisiana, Kansas and Tennessee have all
refused to be bound by time restrictions or limitation when the litigation related to the
subject matterjurisdiction of the iésuing arbitration forum.( i

In Gatling , another SouthCarolina Court of Appeals case, our court found that
undér Rule 60 (b) (4), a judgment void for lack of subject matter jurisdiction might be
challenged at any time. Gatling v Beach Palace, Inc., 294 S.C. 464, 365 S.E. 2d 736
(Ct. App. 1988); Lightsey and Flanagan, South Carolina Civil Procedure (1985); Wright
& Miller, Federal Practice and Procedure, Section 2862(1973), Moore, Federal Practice,
para. 60.25(1985). Sijon v. Groen, 289 S.C. 126, 345 S.E.2d 246, (1986). However
" McDaniel fequired the motion to be made within a reasonable time. This issue

(reasonable time) wés not argued by the Respondént and the court did not rule whether
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Bishop had made his motion under 60 (b) (4) within a reasonable time. Also McDaniel
misreads Sijon because in Sijjon the Court was not faced with a void judgment or the
~ interpretation of Rule 60 (b) (4), but only if notice was properly given to the defendant.

The lack of a prima facie case in the records presented for certification of the
arbitration award including the lack of any proof of the existence of an arbitration
agreement are grounds for Vacating the ceﬁiﬁcatioh of the award. In Christianson,
supra, failure to present an executed arbitration égreement was fatal to subject matter
jurisdiction. The court held:

* Accordingly, we apply South Carolina law to the initial determination of arbitrability but
look to federal law for additional guidance.... MBNA did not demonstrate to the circuit
court that Christianson had agreed to arbitrate. Before a circuit court confirms an
arbitration award subject to the Federal Arbitration Act, there must be evidence of an

‘arbitration agreement. 9 U.S.C.A. § 13 (1999). The Kansas Supreme Court, addressing
this issue in Credit, found: ' '

MBNA failed to attach a copy of the arbitration agreement to its motion to confirm
the award. This violated the Federal Arbitration Act for which MBNA intermittently
expresses respect. . . . This alone would have justified the district court in its decision to
deny MBNA's motion to confirm the award. 132 P.3d at 901 (citing 9 U.S.C. § 13
(2000)). * ' ’

While personal jurisdiction over the parties may be waived, subject matter
jurisdication may not. In this case CACV only submit‘ted' an unsigned, unverified
arbitration form without any afﬁdayit_showihg when it was mailed or presented to Mr.
Bishop or that he subsequently used the credit card. Perhaps other methods of proof
codld have also been used, but no effort at all to show how this form became an

agreement was insufficient and failed to meet a prima facie test of the existence of an

% While the alleged debt in this case was sold by Bank of America to CACV, it was an MBNA account and was
serviced by MBNA. The lack of documents supporting the file was a regular feature of MBNA. The above Kansas
court remarked: “Given MBNA's casual approach to this litigation, we are not surprised that [a national trend in
which consumers are questioning MBNA and whether arbitration agreements exist] may be growing." Credit, 132
P.3d at 902. Cited in Christianson, at 659 S.E.2d 213.

12




-

agreement to arbitrate needed to \confer subject rﬁatter jurisdiction upoh the arbitrating
agency, NAF. This truncated process was typical of that followed at the time by NAF
and CACVT It was a process used throughout the country in obtaining these flawed
awards. Rec____. Most courts now require much greater scrut\i‘ny on the part of the court
certifying arbitration awards. Cases heard Georgia, Louisiana, Ka/nsas and South
Carolina a.nd many otheré all require proof of an actu‘al agreement in o.rder to certify an
award. See Yates, Weaver, Credit, Christianson, supra.

Mr. Bishop has repeatedly sought CACV to aIIon him to examine at least a copy
of the Statement of Account showing his baIah'ce. Nothing has been produced aside
from two random monthly statements, despite requésts and subpoenas issued to both
CACV and the National Arbitration Forum (NAF). This is typical of the processeé used
to obtain quick awards without any. proof or accuracy.on the part of the c;redit‘card
companies who filed cases with the NAF. This institution was nothing more than a shill
. for these companies and lent the imprimatur'\of‘judicial authority t6 the highest bidders
without evén a semblance of due process. An arbitration award should be exa~r’nined at
least as closely as a foreign judgment before it is certified and enrolled‘ as a judgment.
lll. Lack of Due Process. The National Arbitration Forum issued this award on May 7,
2009. Just months later, in July, 2009, this institution was put out of business due to its
hidden ties with the Credit Card collection industry. Minnesota Attorney General
complaint, supra. The At_to'rney General for Minnesota fbund that the Forum and its
.processes and its decisions were wildly skewed in favor of the Credit Card collection
induétry and in fact it waé found to be owned and controlled by these institutions. It was

later stipulated by NAF that it had sold a controlling interest in its operation to the
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collecfion industry for $42,000,000.00. Significantly, these investors chose, in just 5A
days, to shut this.company down and lose this entire investment rather than\ face
scrutiny by the Minnesota Attorney General. Rec___.

As a consequence of the Minnesota complaint, the Forum immediate ceased
doing business and shut down its arbitration of consumer related cases. This was not
disclosed to the Greenville court nor has it ever been disclosed in these proceedings
until the collection action was filed. | The lack of due process in connection with éwards
issued by a forum controlled by the industry it is hearing cases from is obviously a
violation of due process. NAF recognized its untenable position; wﬁen presented with
the findings of the Minnesota Attorney General, the Fofum immediately acceded to
these findings and shut its doors. Clearly the fraudulent and tainted decisions of this
institution should not be enforced by our courts and to do so would be aiding and
abetting the continuation of this fraudulent entérprise. -

In later judicial proceedings in California, NAF entered into a consent judgment
a\nd stipulation»bf facts in which most of the va‘llegations in the Minnesota Complaint were
acknowledged. The deciéions lead to a substantial payment by NAF in the sum of one
million Dollars. Rec__. |

SUMMARY

In summary, the Appellant urges the Court to rule that the order certifying the

arbitration award should be vacated as a void judgment because there was insufficient

proof of an arbitration agreement granting subject matter jurisdiction to the arbitrator.
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Additionally, the arbitrator was not a disinterested party to the proceedings and
its decision cannot be enforced. NAF was a tool of the credit card industry and to

enforce its awards would be a violation of substantive due process.

(M Y e

William H. Thomas, lll
South Carolina Bar #005537
P.O. Box 10498

Greenville, SC 29603-0498

Greenville, South Carolina (864) 298-0064
October 2! #2016 Attorney for Appellant
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