THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM RICHLAND COUNTY
G. Thomas Cooper, Jr., Circuit Court Judge

| RECEIVED
Case No. 2016-CP-40-3102
0CT 17 2016
SC Court of Appeals
Richland County, South Carolina,..........cccccoveevvvriennrnne Appellant-Respondent,
Central Midlands Regional Transit Authority, ............. Plaintiff-Intervenor,
V.
The South Carolina Department of Revenue and
Rick Reames, III, in his official
capacity as its DIrector ........ccccevvevcveeveenirivreecree e, Respondents-Appellants,
\2
Richland PDT, a joint venture consisting of
M.B. Kahn Construction Co., Inc., ICA Engineering, Inc.,
and Brownstone Construction Group, LLC, _
as a unit and Individually, ......cccccovvvirviiniiiniiiiceee e Third-Party Defendants.

INITIAL APPELLANT'S BRIEF OF APPELLANT-RESPONDENT

ANDREW F. LINDEMANN BENJAMIN E. NICHOLSON, V
DAVIDSON & LINDEMANN, P.A. M. ELIZABETH CRUM

1611 Devonshire Drive McNAIR LAW FIRM, P.A.
Post Office Box 8568 - Post Office Box 11390
Columbia, South Carolina 29202 Columbia, South Carolina 29211

(803) 806-8222 (803) 799-9800



RAY N. STEVENS LARRY SMITH

RAY E. JONES Richland County Attorney
PARKER POE ADAMS _ 2020 Hampton Street

& BERNSTEIN, LLP Post Office Box 192

1221 Main Street, Suite 1100 Columbia, South Carolina 29202
Post Office Box 1509 (803) 576-2075

Columbia, South Carolina 29202
(803) 255-8000

Counsel for Appellant-Respondent



TABLE OF CONTENTS

Table 0f AUtROTILIES .....vvviiriiiiiiiee ittt e e e eraee e enaee s eenes i1

Statement of Issues on ApPeal ....coocvverieriiiiiiiiicee e 1

Statement 0f the Case ......ccocveiiiirniiiinee e e 2

ATZUMENLS ..eoiriiiiiiiiiiiireeriiiieieee s ieeeineesnneesnnesans et e e s 12
L. The Circuit Court erred as a matter of law in concluding that

the South Carolina Department of Revenue and its Director
have standing to pursue their Motion for Injunction or
Alternatively for Appointment of a Receiver as well as their
counterclaims seeking declaratory, injunctive and monetary

relief against Richland County. ........c.ccoocvvvinviiniinieenineee, 12

A.  Public Importance Standing ...........ccceeveeirveeniieiienieenen, 13
1. Contravention of Home Rule and Separation of

POWETS i, 20

2. Usurpation of Attorney General's Authority ........... 23

B.  "Special Interesf" Standing ......cooceeevvveieriiieeeee e, 27

1. S.C. Code Ann. § 12-4-10 ..ccooovvvevirreerreeecrreenee, 32

2. S.C. Code Ann. § 12-4-310 ...oceviriiiicie, 34

3. S.C.Code Anri. §§ 4-37- 30(A)(8) and. .
- 12-36-2660 w...vvovvvereesseesse it 35

C.  Standing Based on Right of Defendant to Defend Itself... 39
II.  The Circuit Court erred in denying Richland County's Motion
for Temporary Injunction because irreparable harm remains

after the issuance of a writ of mandamus. .....o.ovvevveveiiveeeieeeennnn, 40

Conclusion ..ceeeeveeeeeeeeeeeeennennnnn. e eeeeeea——teaaar—eer e ——e—rrarreterteasaaaarnnrreeeraarreaeaas 44



TABLE OF AUTHORITIES

Cases

Arthurs v. Aiken County,
346 S.C. 97,551 S.E.2d 579 (2001).

ATC South, Inc. v. Charleston County,
380 S.C. 191, 669 S.E.2d 337 (2008).

Babb v. Rothrock,
303 S.C. 462, 401 S.E.2d 418 (1991).

Bodman v. State of South Carolina,
403 S.C. 60, 742 S.E.2d 363 (2013).

Camp v. Board of Public Works,
238 S.C. 461, 120 S.E.2d 681 (1961).

Captain's Quarters Motor Inn, Inc. v. South Carolina Coastal Council,
| 306 S.C. 488, 413 S.E.2d 13 (1991).

Carnival Corp. v. Historic Ansonborough Neighborhood Asso.,
407 S.C. 67,753 S.E.2d 846 (2014).

City of Columbia v. Town of Irmo,
308 S.C. 490, 419 S.E.2d 231 (1992)

City of Myrtle Beach v. Tourism Expenditure Review Committee,
407 S.C. 298, 755 S.E.2d. 425 (2014).

Comptoh v. South Carolina Department of Corrections,
392 S.C. 361, 709 S.E.2d 639 (2011).

Freemantle v. Preston,
398 S.C. 186, 728 S.E.2d 40 (2012)

Kentucky v. Graham,
473-U.S. 159 (1985). -

1



Knight v. Salisbury,
262 S.C. 565, 206 S.E. 2d 87‘5 (1974).

Lancaster Counly Barr Association v. South Carolina
Commission on Indigent Defense,

380 S.C. 219, 670 S.E.2d 371 (2008).

Pennsylvania National Mut. Cas. Ins. Co. v. Montgomery,
282 S.C. 546, 320 S.E.2d 458 (Ct. App. 1984).

Scratch Golf Co. v. Dunes West Residential Golf Properties, Inc
361 S.C. 117, 603 S.E.2d 905 (2004).

Sloan v. Greenville County,
356 S.C. 531, 590 S.E.2d 338 (Ct. App. 2003).

South Carolina Public Interest Foundation v. Lucas,
416 SC 269, 786 S.E.2d 124 (2016).

St. Andrews Public Service Dist. v. City Council of City of Charleston,
349 S.C. 602, 564 S.E.2d 647 (2002).

- State ex rel. Condon v. Hodges,
349 S.C. 232, 562 S.E.2d 623 (2002).

State ex rel. Condon,
339S.C. 8, 528 S.E. 408 (2000)

State v. Austin,
306 S.C. 9,409 S.E.2d 811 (Ct. App. 1991).

State v. Burton,
301 S.C. 305, 391 S.E.2d 583 (1990).

State v. County of Florence, ,
406 S.C. 169, 749 S.E.2d 516 (2013).

Williams v. Town of Hilton Head Island,
311 S.C. 417, 429 S.E.2d 802 (1993).

i1



Youngblood v. South Carolina Department of Social Services,
402 S.C. 311,741 S.E.2d 515 (2013).

Statutes

S.C. Code Ann. § 1-6-50.

S.C. Code Ann. § 1-7-40.

S.C. Code Ann. § 1-7-710.

S.C. Code Ann. § 1-23-310.

S.C. Code Ann. § 4-9-25.

S.C. Code Ann: § 4-9-3‘0..

S.C. Code Ann.ﬂ§ 4-9—3”0(55.
S.C. Code Ann. § 4-9-30(8).
S.C. Code Ann. § 4-37-30.

S.C. Code Ann. § 4-37-30(A)(8).
- S.C. Code Ann. § 4-_37e30(A)(9).
S.C. que Ann. § 4-37-30(8).
S.C. Codé Ann. § 4737-30(15).
S.C. Code Ann. § 6-21-10.

S.C. cOdé Ann. § 12-4-10.

S.C. Code Ann. § 12-4-310.

'S.C. Code Ann. § 12-4-310(9).

iv



S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
S.C.
- S.C.
S.C.

S.C.

Coae Ann. § 12-16-1190.
Code Ann. § 12-16-1200.
Code Ann. § 12-36-5.
Code Ann. § 12-36-2660.
Code Ann. § 12-54-17.
Code Ann. § 24-21-1170.
Code Ann. § 27-29-110(c).
Code Ann. § 27-29-112.
Code Ann. _§ 27-29-120.
Code Ann § 34-36-60.
Code Ann § 35-1-602.
Code Ann. § 38-27-60.
Code Ann. § 38-27-310.
Code Ann. § 38-27-910.
Code Ann. § 38-27-920.
Code Ann. § 39-11-170.
Code Ann. § 46-49-40.
Code Ann. § 48-29-50.
Code Ann. § 59-150-410.
Const. Art. I, § 8.

Const. Art. I, § 22.



S.C. Const. Art. VIII, § 7.

S.C. Const. Art. VIII, § 17.
Internal Revenue Code § 263.
Internal Revenue Code § 263A.
1995 Act No. 52.

2000 Act No. 368.

Miscellaneous

Richland County Ordinance Number 039-12HR.

South Carolina Jurisprudence, "Constitutional Law," § 12.

vi



1L

STATEMENT OF ISSUES ON APPEAL

Did the Circuit Court err as a matter of law in concluding that
the South Carolina Department of Revenue and its Director have
standing to pursue their Motion for Injunction or Alternatively
for Appointment of a Receiver as well as their counterclaims
seeking declaratory, injunctive and monetary relief against
Richland County?

~ A.  Did the Circuit Court err as a matter of law in concluding

that a state agency may rely on the public importance
exception to standing requirements, particularly where
such reliance provides unprecedented power to a state:
agency, violates principles of Home Rule and the
-separation of powers doctrine, and usurps the authority of
the South Carolina Attorney General? =

B.  Did the Circuit Court err as a matter of law in concluding
that .the South Carolina Department of Revenue and its
Director have a "special interest” in Richland County's
use and expenditure of the Penny Tax revenues sufficient
to confer standing upon them, particularly where no such
statutory authority was conferred on them by the General
Assembly? '

C.  Did the Circuit Court err as a matter of law in concluding
that the South Carolina Department of Revenue and its
Director have standing to assert counterclaims simply
because they were sued and have a right to defend
themselves‘7

Did the Circuit Court err in denying Richland County's Motion for
Temporary Injunction because irreparable harm remains after the
issuance of a writ of mandamus?



STATEMENT OF THE CASE

This lawsuit arises out of an attempt by the Respondents-Appellants South
Carolina Departmen_t of Revenue (SCDOR) and its Difcctor, Rick Reames, III, to
exercise unprecedented control over a political subdivision's expehditure of tax
revenues collected by SCDOR. Based upon events leading to this litigation and
the positions taken as part of this litigation, SCDOR and its Director seek to
"oversee" and/or even direct how tax revenues may or may not be expended by the
Appellant-Respondent Richland County under certain statutes and local
ordinances.

By way of background, in 1995, the South Carolina General Assembly
enacted Chapter 37 of Title 4 of the South Carolina Code of Laws which is entitled
"Optional Methods for Financing Transportation Facilities" (hereinafter referred to
as the "Transportation Act"). See, 1995 Act No. 52. Section 1 of the
Transportation Act sets forth a preamble to the Act with legislative findings that
state as follows:

~  In furtherance of the powers granted to the counties of
this State pursuant to the provisions of Section 4-9-30,
and Section 6-21-10 et seq., of the 1976 Code, each of
the counties of this State is authorized to establish
transportation authorities and to finance, following the
public hearing and referendum required in this ‘act, the .
cost of acquiring, designing, constructing, equipping and
operating highways, roads, streets, and bridges, and other

transportation-related projects, either alone or in
- partnership with other governmental entities including,



but not limited to, the South Carolina Department of
Transportation.

See, 1995 Act No. 52, § 1.

On July 18, 2012, the Richland County Council enacted Ordinance Number
039-12HR for the purpose of levying a one percent sales and use tax pursuant to
S.C. Code.Ann. § 4-37-30 of the Transportation Act (hereinafter referred to as the
"Penny Tax").” The Penny Tax Ordinance provided for a referendum to be held on
November 6, 2012. Tﬁe Ordinance also provided for the County's implementation
of the Penny Tax upon approval by the electorate. On November 6, 2012, the
voters of Richland County. approved the referendum.’

Following approval of the referendum, Richland County began establishing
the framework for the implementation of the Transportation Penny Program to be

paid for by the sales and use tax collected pursuant to the referendum. The Penny

: The title to 1995 Act No. 52 states that the Transportation Act was intended "to

authorize counties to establish optional methods for the financing of transportation facilities
including the acquisition, construction, equipment, and operation of highways, roads, streets,
bridges, and other transportation-related projects.” See, 1995 Act No. 52. The list of
transportation-related projects was expanded in 2000. The title to 2000 Act No. 368 states that
the amendment was "to provide that the proceeds of the tax may be used for mass transit systems
and greenbelt projects." See, 2000 Act No. 368.

2 Richland County Council chose not to adopt a transportation authority as
permitted by the Transportation Act.

3 The results of the referendum were challenged to the Richland County Board of .

Elections and Voter Registration, which denied the protest. An appeal was filed to the State
Board of Canvassers, which affirmed the decision of the County Board. Thereafter, in Letts v.
Richland County, Appellate Case No. 2012-213679, the petitioner sought a writ of certiorari to
review the decision of the State Board. On March 21, 2013, the South Carolina Supreme Court
unanimously denied the petition for writ of certiorari. (Supreme Court Order).



Tax was levied and collected by SCDOR for Richland County effective May 1,
2013. From May 1, 2013 to March 2016, SCDOR remitted the Richland County
Penny Tax revenue ailpca';ion to the South Carolina State Treasurer as required by
S.C. Code Ann. §4-37-30(15).

The chronology of events léading to this action'-begarﬁ in Ap_ri1.2015, when
the SCDOR Directorv informed the Richland County Admiﬁistrator, that .SCDOR
inténded to initiafe a "review" of the "Richland County Transportation Sales Tax"
passed by referendum in November 2012. (Complaint, Ex. A). The Director
advis‘}ed that ”thvis‘ review 1s to ensure :public::' _accquntabil\itﬂyi an;i_ transpgrgncy
regarding the collection and expenditure of revenué generated by the tax."
(Complaint, Ex A). (Emphasis added). The Dir.ector claimed that this "review"
was "[p]ursuaﬁt to our statutory and regulatory authority," but no specific citations
granting such authority were provided. (Cor.npl.aint, Ex. A).

Thereafter, on December 3, 2015, the Director sent a letter stating that
"Council has misappropriated a significant amount of Penny révenue and isA
scheduled to spend millions of additional dollars over the next several years for
expenditures falling oﬁtside the parameters of the transportation tax laws."
(Complaint, Ex. B). The Director instruéted thé County "to take action to correct
these expenses prospectively and by reimbursement for previou's‘ly paid amounts."

(Complaint, Ex. B). This letter took the position that administrative expenses



associated with the Penny Tax Program could not be paid from the Penny Tax
revenues.
On February 24, 2016, SCDOR sent .an additional letter to the County
reiterating its position that administrative expenses could not be paid with the
Penny Tax revenues and that such revenues could only be used for capital projects.
SCDOR attached its "Report on Sales and Use Tax for Transportation Facilities in
Richland.County." This Report contained SCDOR’s instructions to the'COunty- as
to how the Penny Tax revenues must be spent and allocated. (Complaint, Ex. E).
By letter dated April 1, 2016, SCDOR made additional demands to the
County and increased its list of "required" action items to twelve, including
requiring the County to use Internal Revenue Code (IRC) § 263 and. § 263A in
determining whether Penny Tax revenues could be used to fund any expenses
incurred in connection with the Transportation Penny Program. (Complaint, Ex.
F). The April 1, 2016 letter stated:
- Simply put, there should be no money expended out of
" the Penny Tax Fund for costs other than those costs that
are considered capital costs of a specific transportation-
- related project. It is important to realize that the IRC §
263 and IRC § 263A standards are to be used. to
determine when an expenditure of Penny Tax Funds is
appropriate. No matter what accounting method/system

for reporting purposes is used, the expenditure of funds
must adhere to these spending guidelines.

(Complaint; Ex. F). SCDOR closed that letter by stating: "We believe that these

changes will bring the County's Penny Tax Program into compliance with state law



and potentially serve as a template for the administration of funds of other countie}s
to follow." (Complaint, Ex. F). (Emphasis added). |
Then, on April 27, 2016,‘ the SCDOR Direcfor \acll.v.ised the County that "the
Department must take action to enforce the state's tax laws and wili immediately
cease alllocation."s of revenue to the Richland County -Tr.ansp(')rtation Penny Tax
fund until such time as Council .brir_lgs thé program into compliance."” (Complaint,
Ex. G). The -Direc‘tor-further wrpte phat "the-Department ‘has a responsibility uhder
_the law to monitor Penny Tax collections, and absent further action, the
Department's monthly allocation and the resulting July distribution of Penny Tax
funds will be zero." (Complaint, Ex. G). In effect, SCDOR stated its intent to
withhold the Penny Tax revenues it had collected from sales in Richland County.
Bylletter dated May 4, 2016, the ChairmanAof Richland County Council
responded to threats made by SCDOR. The Chairman explained that the County
"follow[s] the standards required by the Government Accounting Standards Board
(GASB), which is a uniform standard applied to aH local goyemments."
(Complaint, Ex. H); The Chairfnan further wrote that "[i]f we wepe tQ .abide by
your requests, we would be forced to pay administrative costs from the County's
General Fund, which would require us to raise taxes. We cannot impose that kind

of burden on our citizens." (Complaint, Ex. H). The Chairman also expressed
concern over the threatened withholding of Penny Tax revenues: "We_muSt also

defend the County's credit rating, its contractual obligations and the jobs created by



the Program. If you refuse to allocate to us the Penny collected in our County,
then you put all of these things in great peril." (Complaint, Ex. H). Finally, the.
Chairman addressed the specific concerns with The COMET bus system which is
largely funded by Penny Tax revenues. (Complaint, Ex. H).

By letter dated May 19, 2016, SCDOR responded to a letter from the Central
Midlands. Regional Transportation Autherity’s (CMRTA) letter inquiring whether
SCDOR intended to restriet the flow of Penny Tax revenues for operation of The
‘COMET bus system. SCDOR wrote: "It is not the Department's intent, however,
to restri_ct_the use of Penny Tax funds for operation of The COMET bus system"
and if the "Penny Tax fund allocations are still halted at the time of the normal July
201-6 distti‘t)ution, th.e Department tVilt isstle to thnland Ceunty the 29% of the
revenue specified for [The] COMET bus system operations." (Complaint, Ex. I).
Yet, after suit was filed, SCDOR appeared to change its position and indicated that
Penny Tax revenue could not be used for operation of a mass-transit system such
as The COMET consistent with its position that the revenues may only be used for
capital costs".

On May 20, 2016, Richland County filed a Complaint seeking the issuance
ofa (_ieclaratory. judgment, a writ of mandamus and a permanent injunction against
SCDOT and its Dire:.ctolr, who is sued in his official capacity.v The County s_oaght a
declaratory judgment declaring that "Richland County- is not subject to Defendants'

directives, demands, or orders on any matter related to Ri_chland County's spending



of Penny Tax Revenues." (Complaint, p. 37). Similarly, the County sought an
injunction prohibiting "Defendants from issuing directives, demands, or orders on
any matter related to Richland County's spending of Penny Tax Revenues."
(Complaint, p. 37). Finally, the County sought a writ of mandamus "directing the
Defendants’ to remit to the Treasurer collected Penny Tax Revenues for sales and
use tax transactions within Richland County, including the July 2016,allocation
and remittance due and all future allocations and remittances." (Complaint, p. 37).
With its Complaint, the County also filed a Petition for Writ of Mandamus and
Motion for Temporary Injunction. (Petition).

_Thereafter,' on June 20, 2016, SCDOR and its .Dire_cth filed an kAn_swer
which included counterclaims seeking‘declareto_ry, injunctive an(i monetary relief.
The counterclaims include claims for civil conspiracy, "civil fraud,_" and
cqnstructive fraud wherein SCIDOR and its Director seek monetary relief on behalf
of "t‘he taxpayers of Richland County." Y(A_nswer). SCDOR and its Director also
seek an injunction which prohibits the County "from mahing any further payments,
expenditures, contracts or other obligations of Penny Tax Funds unless and until
the Plaintiff adopts and implements IRC 263/263A or some other acceptable
uniform standard to govern its spending and adopt other appropriate safeguards to
ensure that expenditures of Penny Tax Funds quahfy as eapital costsunder the Act
and therefore are avproper use of ?enny Tax dollars." (Answer, p. 33)‘. Finally,

SCDOR and its Director seek declaratory relief including a ruling that Richland



County Ordinance Number 039-12HR is void to the extent that the Ordinance
allows for the expenditure of Penny Tax revenues for other than "capital costs" or
what the SCDOR.dAescribes as "County operations beyond those necessary for the
acquisition and/or construction of transportation related facilities." (Answer,
113, 124—125_). .Si‘rnilarly, SCDOR and its Director saek a declaration that "any
expenditures of Pve_n'n.y Tax Funds by tne Plaintiff that cannot be 'capital‘i'zed'» as a
capital cost of an approved project to build or construct 'highways, roads, streets,
bridges, mass transit systems, greenbelts, and other transportation-related projects
fa(;ilities including, but not lirnited to, drainage facilities relating to the highways,
roads, streets, bridges, and other transportation re;lated projects' are illegal and
~ beyond the-scope of the Act." (Answer, § 125). |

A hearing was held on June 28, 2016, before Circuit Court Judge G. Thomas
Coopet, Jr. on the County's Petition for Writ of Mandamus and/ot Motion for
Temporary Injunction. Judge Conper also heard SCDOR and its Dir_ec_tor's_ MOtion
for Injunction or Alternatively for Appointment of a Receivet. As described"in tha
Arnended Order, that rnotion "is ba_sed on [SCDOR's] intetpretation of the
Transportation Act to only authoriz¢ Plaintiff to expend Penny Tax Revenues on
capital costs. lSCD_OR and the Director assert that becau_.s}e Richland _County's
expenditures include. expenditu.rés fqr ‘administrative costs (non-capital costs),
Defendants are statutorily and equitably authorized to withhold‘ the Penny Tax

Revenue." (Amended Order, p. 2). -



Judge Cooper issued an Order on June 30, 2016, wherein he granted .the
County's Petition for Writ of Mandamus and directed the SCDOR Director "to
‘remit the 2016 second quarter Penny Tax Revenues to the Treasurer." (Order, p.
20). That Order denied the County's Motion for Temporary'Iﬁjunction and denied
SCDOR's Motion for_Injunc.tion or Alternatively for Appointment of a Receiver.

- The parties each filed Motions to Alter or Amend pursuant to Rule 59(e),
"SCRCP. Without holding a subsequent hearing, Judge Cooper adjudicated the
Rule 59(e) motions by issuing an Amended Order filed August 2, 2016.

With his Amended Order, Judge Cooper extendgd the ert of mandamus to
require thé SCDbR Diréctor "to‘ allocate and remit all Peﬁny fax Revenues
collected within Richland County, including the‘ July 2016 allocation and
remittance du¢ for the ‘second quarter of 2016 and all future allocations and

remittances." (Amended Order, p. 20). (Emphasi.s‘in original). Judge Cooper
~ denied the County's Motion for Temporary Injunction "becaus¢ the .County is
unable to sufﬁciently show it will suffer irreparable _ha@ m light of the Court's
decision above ‘granting Plaintiff's Petition for Writ of Mandamus." (Amended
Order, p. 17). Judge Céoper also included the following conclusions of laW in the
Amendéd Order: |

5. SCDOR énd the Director have a level of statutory

authority to oversee Richland County's use of the
Penny Tax Revenues. :

10



6. SCDOR and the Director have a "special interest"
in the County's use of the Penny Tax Revenues
sufficient to confer standing upon Defendants. for
the purpose of presenting the claims in-its Defense
and Counterclaims.

7. SCDOR and the Director have standing based on
' the public importance exception for the limited
purpose of the resolution of the unique issues
concerning Richland County raised by this case.
(Amended Complaint, p. 20).
Richland County thereupon filed a timely appeal to this Court. SCDOR and

its Director have also filed a cross-appeal.

11



ARGUMENTS

1. The Circuit Court erred as a matter of law in concluding that the South
Carolina Department of Revenue and its Director have standing to
pursue their Motion for Injunction or Alternatively for Appointment of
a Receiver as well as their counterclaims seeking declaratory, injunctive
and monetary relief against Richland County.

The Circuit Court determined that SCDOR and its Director have standing to
pursue their Motion for Injunction or Alternatively for Appointment of a Receiver
as well as their counterclaims seeking declaratory, injunctive and monetary relief
against the County "on behalf of the taxpayers of Richland County" for violation of
the Transportation Act. Circuit Court Judge G. Thomas Cooper, Jr. found standing
under two principal theories.* First, he ruled as a matter of 1aw'that SCDOR and
its Director have standing under the "public importance” exception to the general
standing requirements. (Amended Complaint, p. 20). Moreover, he applied the
"special interest" test from Camp v. Board of Public Works, 238 S.C. 461, 120
SE.2d 681 (1961), which addresses standing in a  dispute between two

governmental entities. He then determined as a matter of law that SCDOR and its

Director "have a level of statutory authority to oversee the County's use of Penhy

4 As discussed below, in his Amended Complaint, Judge Cooper added what

appears to be a third basis for standing where he states: "It'is axiomatic thai when sued a
defendant has standing to fully defend itself and, if necessary, file Counterclalms to accomplish
_that purpose.” (Amended Order, p. 14).

12



Tax Revenues" which thereby is "sufficient to confer standing upon Defendants for
the purpose of presenting the claims in its Defense and Counterclaims." (Amend_ed
Order, p. 20).

o Judge Cooper’s rulings on the threshold issue of standing for SCDQR and its
Director were in error for two principal reasons. First, the concept of "public
importance" standing does not appiy to an executive branch agency like SCDOR
bécause it. provides ﬁnprecedented poWer to .é.s;tafé agéncy, \/iolates ,prin(.:ipl.es. of
Home Rule and the separation of powers doctrine, and usurps the authority of the
South Carolina Attorney General. Second, to the extent that a state agency may
~have standing under the Camp "special interest” test, SCDOR _has failed to
establish such a "special interest" as a matter of law. Each of these issues will be

addressed in turn.
A.  Public Importanée Standing

It is well settled that "[s]tanding to sue is a fundamental requirement in
instituting an action." Bodman v. State of South Carolina, 403 S.C. 60, 742 S.E.2d
363, 366 (2013). In this case, SCDOR and its Director must have standing. to

assert its counterclaims for declaratory, injunctive and monetary relief.” Under

3 See, City of Columbia v. Town of Irmo, 308 S.C. 490, 419 S.E.2d 231 (1992);
Babb v. Rothrock, 303 S.C. 462, 401 S.E.2d 418 (1991) (cases explaining that a counterclaimant
must establish standing to assert a counterclaim).

13



South Carolina law, "[s]tanding may be acquired: (1) by statute; (2) through the
rubric of 'constitutional standing’; or (3) under thé 'public importanqe‘ exception."
ATC Souih, Inc. v. Charleston County, 380 S.C. 191, 669 S.E.2d 337, 339 (2008).

vJu.dge Cooper did not ﬁnd that any statute confers standingh on SCDOR and
its '[)ireéfo.r. vLi.l.<,ewise, Judge Codper did not confer standing ;chrough' the rubric of
constitutional standing, which requires as one of its "core requirements” that the
party suffere‘-d a "concrete and particularized injury.;' Bodman, 742 S.E.2d at 366.
In fact, Judge Cooper concluded that "[tlhe method in which the Penny Tax
- Revenues are spent is a matter so important to the citizens of Richland County"
and "will impact the taxpayers of Richland County," but he did not'describe any
-specific impact vor injury suffered by SCDOR and its Director. (Amgnded Order,
p. 15)'.

Noﬁetheless, ‘Judge Cooper did confer standing on >_SCvDOR and its Directof
under the public importance exception to general standing requirements, a rule that
the Supreme Court has recently acknowledged "has been the subject of much
confusion and misapplication." Bodman, 742 S.E.2d at 366. The Supreme Court
has explained that "standing is not.inﬂexible.'f Id. Thus, "standing @ay be
conferred upon a party when an issue is of such public importance as 1o require its
resolution for future guidanée." Id. The Supreme Court ‘in recgﬁt years has
"tempered the application of the public importance exception somewh;at.," anci in

- doing so, the Court has "reminded the bench and bar that 'whether an issue of

14



public importance exists necessitates a cautious balancing of the competing
interests presented." Bodman, 742 S.E.2d at 367, citing ATC South, Inc. v.
Charleston County, 380 S.C. 191, 669 S.E.2d 337, 341 (2008).

The issue of the applicatioﬁ of the public importance exception to confer
standing on a state agency appears to present a novel issue of law that has not been
previously addressed by either appellate court. The existing case law, in fact,
focuses on "citizens." In Carnival Corp. v. Historic Ansonborough Neighborhood
Asso., 407 S.C. 67, 753 S.E.2d 846 (2014), the Supreme Court addressed the
"competing policy concerns" that underlie the application of the public importance
exception as follows:

Citizens must be afforded access to the judicial process to

address alleged injustices. On the other hand, standing

cannot be granted to every individual who has a

grievance against a public official. Otherwise, public

officials would be subject to numerous lawsuits at the

expense of both judicial economy and the freedom from

frivolous lawsuits.
753 S.E.2d at 853. Particular focus should be placed on the use of the term
"citizens." The key to the public importance exception is that. standing be
conferred on "citizens." See also, Sloan v. Greenville County, 356 S.CT 531, 590
S.E.2d 338, 349 (Ct. App. 2003) ("Allowing interested citizens a right of action in
our judicial system when issues are of significant public importance ensures this
accountability and the concomitant integrity of gdvernment action"). (Empbhasis

added). There is, however, no case where the Supreme Court has addressed the
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applicability of the public importance exception-to a state agency much less
expressly conferred standing on a state agency under that rule to police or oversee
the conduct of another governmental entity.®
As will be discussed further below, there are special standing rules that have
historically applied to governmental entities, but those require more. than a state
“agency's assertion of an issue of public importance. Instead, standing for
governmental entities requires a "special interest" in the subject matter or statutory
standing where the power of enforcement was expressly conferred by statute. This
is a ‘c;ritical distinctior..  Richland County submits that the public importance
¢xceptjon should never be utilized to c;on_f;:r standing — and hgnce thg: power Q:f
judicial review — on a }governmental entity, absent express statutory authority or a
"speéial interest" in the subject matter of the dispute.
| Th¢ non-applicability of the public importance exception to a state agency
was an issue specifically raised to Judge Cooper who relegated his discussion to a
mere footnote‘_. In ‘addressing this issue, he writes: "After a review of South
Carolina case law-establishing the public interest exception, this Court could not
find anylevid'_ence of such a limitation." (Amended Order, p. 14).- However, it is

axiomatic that the appellate courts' silence on an issue does not mean the issue

6 Unlike a "citizen," SCDOR 1is 'l‘imited by the statutory authority conferred upon it

by the General Assembly. "As a creature of statute, a regulatory body is possessed of only those
powers expressly conferred or necessarily implied for it to effectively fulfill the duties with
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does not exist or is not meritorious. As Chief Judge Alex Sanders so aptly stated,
"appellate courts, like well-behaved children, do not speak unless spoken to and do
not answer questions they are not asked." State v. Austin, 306 S.C. 9, 409 S.E.2d
811, 817 (Ct. App. 1991). In effect, the reasoning expressed in the footnote is
suspéct: the absence of case law addressing such a limitation is-no basis to
summarily reject the existence of the limitation. Indeed, a review.of case law
discussing the déveldprﬁent of the public importance exception does not reflect any
case brought by a state agency and certainly no case where a state agency sought to
obtain "relief" on behalf the taxpayers of a local governmental entity.

| ' The C ounty presents a Valid issue of signiﬁcant concern for»whighit,he ‘m'er‘i_ts
should be  closely .considered. This Court is asked to further examine the
parameters of the public importance exception and whether it should be applied in
favor of -conféning standing on a governmental entity to puolice another
governmental entity — particularly where that authority is not conferred by statute
and where t..here is no "special intérest" that implicates the ability of that entity to
pgrform its statutorily mandated functions. This is precisely the "balancing of
competing policy concerns" that the Supreme Coﬁrt has directed courts to apply
rather than.relying on a "rigid formula." Indeed, the Supreme Court has stressed

that "the very nature of the public importance exception to general standing

which it is'chévrged." Captain’s Quarters Motor Inn, Inc. v. South Carolina Coastal Council, 306
S.C. 488,413 S.E.2d 13, 14 (1991).
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requirements resists a formulaic approach" and that "each case must turn on the
'competing policy concerns." Bodman, 742 S.E.2d at 367.

In effect, Judge Cooper has concluded that SCDOR and its Director may
assert .publi-c impoﬁance standing to police the actions of the eleeted ofﬁci‘als of a
cou.nty in their expenditure of tax revenues despife the constraints imposed by
Home Rule on euch- state agency "oversight." Richland County submits that. the
. application of this broad pronouncerﬁent of Staﬁding would equally confer on any
other state agency the same regulatory authority without a statutory basis, which
weuld lead to trer_nendeus abuse of power, or at a minimum, the threat of such
abuse.

To illustrate the fallacy of this application _of the public importance
exception, Richland County queries whether another state agency, for instance the
Department of vCorrections or the Department of Mental Health, woulci have
similar authority to establish standing to bring this claim "for the taxpayers of
Richland County"? How about another local governmental entity — could
L.exington County have public importance standing to assert the .Very claims made
by S_VCDOR hlere in order to protect the taxpayers of Richland County? The answer
should be fairly obvious. However, that is the logical extension of the novel issue
of law that is presented here.

The same concerns would arise in other contexts. In the recent case of South .

Ca_ro_lin_a Public Interest Foundation v. Lucas, 416 S.C. 269, 786 S.E.2d 124
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(2016), the plaintiff had standing under the public importance exception to
challenge a proviso in the 2015-16 Appropriations Act addressing the appointment
authority for the Secretary of. Transportation. Could that sﬁitlhave similarly beén
brought by SCDOR or its Director? Agéin, the answer is fairly obvious — no. A
s.tate agency vand the director oan state agency — such as SC.D.O.R and its Director
(iﬁ his éfﬁcial capacity) -- are not the functional equivalent of a "gitizen-" and
should nof be treated as havihg the standing of a citizen.7 |

So, this case asks then what parameters should exist on the application of the
. public importance exception to a state agency or the director Qf a state agency.
Richland County submits that the parameters have already been established but
simply not applied by the lower court in this case. A state agency and its director
should not haye aufhority to assert standing ﬁnder the publiq importance exception
to the general standing requirements. Instead, the standing of a state agency:and its
director should be ]imited to circumstances where standing is conferred either by

statute® or where the agency and director can establish a "special interest" under

7 "Official capacity suits ... genuinely represent only another way of pleading an

action against an entity of which the officer is an agent." Kentucky v. Graham, 473 U.S. 159
(1985). :
8 Neither the lower court nor SCDOR and its Director have identified a statute that
expressly confers-upon SCDOR the right to sue a political subdivision such as Richland County
on its own behalf or, as here, on behalf of the taxpayers of Richland County. See, Youngblood v.
South Carolina Department of Social Services, 402 S.C. 311, 741 S.E.2d 515, 518 (2013)
("[s]tatutory standing exists, as the name implies, when a statute confers a right to sue on a party,
and determining whether a statute confers standing is an exercise in statutory interpretation").
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the test articulated in Camp v. Board of Public Works, 238 S.C. 461, 120 S.E.2d
681 (1961), which is a corollary of statutory standing.

Importéntly, this limitatién on the public importance exception, as urged by
the County, is necessary for two primary reasons: (1) to prevent a grant of
u‘nprece(_iént:fed:power to a staté 'agency in .contraventioﬁ (;f kH(->me Rule and the
separation of poWers doctrine; and (2) to prevent the usurpation of the authority of
the South Carolina Attorney General.

1. Contravention of Home Rule and Separation of Powers

In 1972, Article VIII of the South Carolina Constitution "was completely
revised for the purpose of accomplishing home rule, thus granting renewed
autonomy to-local government." Williams' v. Town of Hilton Head Island, 311 S.C.
417, 429 S.E.2d 802, 803-804 (1993). Artiqle VIII, § 7 of the Constitution
~provides:

The General Assembly shall provide by general law for
the structure, organization, powers, duties, functions, and
the responsibilities of counties, including the power to
tax different areas at different rates of taxation related to
the nature and level of governmental services provided.

S.C. Const,, art VIIL, § 7. Moreover, Article VIIL, § 17 provides:

The provisions of this Constitution and all laws
concerning local government shall be liberally construed
in their favor. Powers, duties, and responsibilities

-~ granted local government subdivisions by ° this
Constitution and by law shall include those fairly implied
and not prohibited by this Constitution.
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S.C. Const., aﬁ VIII, § 17. The Supreme Court has observed that the adoption of
the Home Rule Amendments was intended to grant home rule "to the counties and
that county gévemmént shouid function in the county'seaté rather than at the State
Capitol. If the counties are to remain units of govefnment, the power to function
muét exist at the county level. Quite obviously,,fhe framers of Article VIII had this
in mind." Knight v. Salisbury, 262 S.C..565,.206 S.E. 2d 875, 877 (1974).

In acc'c.)vrdankc‘e with the Home'Rule Amendments, the General Assembly
- adopted the Home Rule Act. S.C. Code Ann. § 4-9-25 of that Act provides:

All counties of the State, in addition to the powers
conferred to their specific form of government, have
~authority to enact regulations, resolutions, and
ordinances, not inconsistent with the Constitution and
general law of this State, including the exercise of these
‘powers in relation to health and order in counties or
‘respecting any subject as appears to them necessary and -
proper for the security, general welfare, and convenience
of counties or for preserving health, peace, order, and
good government in them. The powers of a county must
be liberally construed in favor of the county and the
specific mention of particular powers may not be
construed as limiting in any manner the general powers
of counties. ‘ ' -

S.C. Code Ann. ‘§' 4-9-25.  Moreover, S.C. Code Ann. § 4-9-30 sets -forth
"enumerated powers which s'hall'be': exercised by the respective governing bodies"
of the counties, in'clljding those relevant to this vlitigati”on such as "mak[ing]
appropriations for fu}nvctions‘ and operations of the ’count_y" as proyided in S.C.

Code Ann. § 4-9-30(5), and "provid[ing] for an accounting and reporting system
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whereby funds are received, safely kept, allocated and disbursed" as provided in
S.C. Code Ann. § 4-9-30(8). |

Thus, using the mandatory language "shall," the General Assembly granted
the specific powers at issue in this litigation to the counties, not to SCDOR and its
Director. . Importantly, this includes the provision of an accounting system, which
is the specific power that SCDOR interferes with in requiring the County to adopt
an accounting standard based on Internal Revenue Code §§ 263 and 263A. In sum,
the actions for which SCDOR and its Director are seeking public importance
standing are in direct contravention of Home Rule, and that must be factored into
the "balancing of competing interest's'.' that a court must analyze in determining
V\;hether public importgnce standing.should be applied.

:Sir_r_lila_rlly,. a ceUrt should consider the impact of the separaﬁon of powers
doetrine in that same analysis. Article I, § 8 of the South Carolina Constitution
brovicies_:

In the government of this State, the legislative, ekecutive,
and judicial powers of the government shall be forever
separate and distinct from each other, and no person or
~ persons exercising the functions of one of said
departments shall assume or discharge the duties of any .
- other. ‘ - '
See, S.C. Const., art. I, § 8: However, for the courts to confer standing on SCDOR
and its Director under the public importance exception-violates the separation of

powers doctrine because "[t]he exclusive power to make laws and provide for their
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enforcement is vested in the General Assembly, subject only to those restrictions
expressly set forth in the Co'nstituqun." South Carolina Jurisprudence,
"Constitutional Law," § 12. As discussed below in more detail, the General
Assembly has not granted any enforcement aﬁthority on SCDOR and its Director
with respect to the use and expenditure of Penny Tax revenues.: Yet, where the
courts. confer such authority on SCDOR and its Director by means . of public
importance standing, that contravenes the separation -of powers doctrine and
‘intrudes upon the authority held by the legislative branch alone.

- In sum, where the court confgrs standing on SCDOR and its Director under
the rubric' of public importance. standing, that contravenes the constitutional
mandate of separation of powers as well as principles of Home Rule, all of which
shoul_d be closely scrutinized in the "balancing of competing interests" that a court

undertakes in determining whether public importance standing should be applied.

- 2. Usurpation of Attornev General's Authority
Sir‘ni‘lariy,v”a Vco-urt should coﬁsider VV\Alhether conferring p_ublic importance
standing én a state agency; will intrude upon enforcem_enf_powers already granted
by the Genéral Assembly to another gévemmental' authority, such as‘the South
Carolina Attorney General. The Attorney General, who is a publicly elected
constitutional ofﬁcg:r_ Qf the State (unlike the SCDOR Director), typically has
st‘anding» to_lbr.ivng sﬁit to protect the "publié interest" eveﬁ in instaﬁces where the

-challenged conduct is by a local government. In State ex rel. Condon, 339 S.C. 8,
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528 S.E. .408 (2000), the Suprerrie::Court explained that "[a] quo warranto action is
ropted in the common law writ designed to test whether a person exercising power
is legally _entitled to do so. It is an ancierit prerogative right through which the
State acts to protect itself and the good of the piiblic generally, and may be used to
test the legality of exercise of powers by municipal corporaiioris." 528 S.E.2d at
41 1.:. The Supreme Coiirt further explained that "[t]he attorney general may bring
quo warranto actions in the name of the State." Id. The Court specifically
-- recognized that "the State, provided it is acting in the public interest, has standing
to bring a quo warranto action." Id.

| In State ex- rel. Cokidon and subsequent cases,. the Supreme Court has
allowed the use of a quo warranto action in cases where there is a challenge to an
annexation by ei municipality. In fact, in St. Andre.ws' Public Service Dist. v. City
Council of City of Chdrles_ton, 349 S.C. 602., 564 S.E.zd 647 (2002), the Supreme
Court declined to allow a public service district to bring an annexation'challenge.
Th¢ .Cou_.rt, in fact', overruled prior authority and held that "the only noil-statutory
party w_hich may challgnge a muinicipal..annexation‘ is th¢ State, thi‘ough’ a quo
wari‘anto_.action. I‘n‘our yiew, ‘the better policy is to limit 'outsider' annexation
challeﬁges to those brought by the State 'acting in the public interest." 564 S.E.2d
at 6_48. This is exactly whai SCDOR attempts here - to usurp any authority that

the Attorney General has been expressly conferred by statute.
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This analysis is also consistent with the Supreme Court's discussion’ of the
Attorney General's authority in State ex rel. Condon v. Hodges, 349 S.C. 232, 562
S.E.2d 623 (2002). By statutory authority, specifically S.C. Code Ann. § 1-7-40,
the Attorney General must. "appear for the State in the Supreme Court and the
Court of Appeals in the trial and érgument of all causes, criminal and civil, in
which the State is a party or interested.” S.C. Code Ann. § 1-7-40. In addition, as
the Supreme Court explained, "[a]s the chief law officer of the State, [the Attorney
General] may, in the absence of some express legislative restriction to the contrary,
exercise all _such power and authority as public interests may from time to time
reqnu.ire“, and may ins‘;itu‘;e}, conduct and maint‘ainf all s_uch suits and proceedings as
he deems neceésary- for the enforcement of the laws of the Stazfe, the preservation of
Q_rder, -and the protection of ‘pubvlic rights."_ .562 S.E.Zd at’627. (E_mpha{sis in
originali.9

- This is also consistent with the case of State v. County of Florence, 406 S.C.
169, 749 S.E.2d 516 (2013), where the_declara‘tory‘ judgment actién challenging a

proposed tax referendum was brought by both the State (through the Attorney

o Similarly, S.C. Code Ann. § 1-7-710 provides in mandatory terms that "[i]n all
cases wherein the right of the State may be involved," it is the Attorney General whose role it is

"to defend the right of the State."” S.C. Code Ann. §.1-7-710.
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General) and by SCDOR. If SCDOR had the authority to bring that action ifself, it
would have had no need to have the Attorney General join fhat action.'

In sum, it is the Attorney Géneral thét haé the aﬁthority to sue a politicai
subdivision by way of a quo warranto action or potentially a declaratory judgment
action where he can show that he is "acting in the public interest." Howevér,
SCDOR and its Director do not enjoy similar authority — even under the guise of

public impbrtance standing. Therefore, this Court is urged to reject any notion that a

- .-state agency and its director may be conferred standing under the:public importance

+ exception, particularly given the obvious opportunity for government abuse and
overreach and where such standing is already conferred by statute on the Attorney
General, an elected official who is directly accountable to the electorate for his

1
conduct.

' In fact, Chapter 54 of Title 12 gives the authorit}; specifically to the Attorney

General to bring an action "in the name of the State, to recover taxes, penalties, and interest due
under this title." S.C. Code Ann. § 12-54-17. . : : :

' It-should further be noted that certain issues raised in this litigation by SCDOR
and its Director may also be raised by a citizen either through the application of taxpayer
standing or public importance standing, should those apply. There is currently pending litigation
brought by the South Carolina Public Interest Foundation, Edward D. Sloan, Jr., and William B.
DePass, Jr. against Richland County, specifically Civil Action Number 2016-CP-40-7825. This
also reflects that there is a proper ‘method for interested citizens of Richland County to raise-
issues or claims regarding the expenditure of the Penny Tax revenues. However, SCDOR and its
Director should not be conferred standing — in place of the interested citizens — to assert those
issues or claims.
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- B. ""Special Interest'' Standing

In acviditiér‘l‘ to' applying “pul"ilic importance étanding, Judge .Cooper also
applies, 1n fairly ‘summary fashion; the "special interest" test articulated in Camp v.
Bo‘ard of Public Works, 238 8.C. 461, 120 S.E.Zd .681-’ (1961), which as mentionéd
above is.a:éorollafy of statutory standing. In that réspécf, Judge Cooper concluded
that ';SCDQR anld the Directﬁr have.a .'speciall} intereét' in thé Cdunty'é use of  the
Penny Tax Revenues sufficient to qonfer standing upon ]jeféndants for thé limifed.
purpose of presenting the claims in its Defense and Countercleﬁms." (Amended
Order, p. 14) However, he erred in his determination that certain statutory
provisions creéte ‘in SCDOR and its Director a "special interest" that confers
St.’;ll.‘lding und‘er the prevsailir‘lg iaw and circumstances. |

_Ih Camp, the | Supreme Court held that "[a]ssuming under some
. circumstances 6ne public agen_cy may attack the action of another, the complaining v
égency must at least show that it has some special interest froih which it is charged
with responsibility that may be adversely affected by the action attacked." Camp,
120 S.E.2d at 685. (Emphasis added). As a result, in evaluating the existenée of a
"special interest" that would confer standing, the Supreme Court focused on the
suing agency's statutory authority. Indeved, the Couﬁ speciﬁcélly recognized that
"an‘admifxistratiye »agen‘c.y has only su_ch powers as are conferréd,expressly or by_

reasonably necessary implication, or such as are merely incidental to the powers
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expressly granted." Id. Ultimately, in Camp, the Supreme Court found that the
suing agency had no statutory power and therefore no standing to sue-another
g(ivemrriental entity. Thé Court fourid that tiis suing agency — the Cherokee»
County Soil -Conservation District — was not provided with "'any jurisdictionover
poillution‘of“streams or other waters of the Staté" by refierence to the Soil
Conservatioil Aci, \ivhich wés- t}ie ccintiolling ‘staitutoryivauthority. Id The suing
ag‘encyl was ."C(ince.:rr:led only \iviih thei conserva'tiion of the soil resources of the State
and the control and preservation of soil erosion" but was "charged with no
responsibility with reference to the pollution of streams." [d. Hence, as the
Supreme Court dAetermin_eud, "[t]he} dischargve of sewage into Beaverdam Creek does
not affect ﬂdod control or soil conservation in any manner." Id. In the end, given
tihati énalysis, the Supreme Court found a "lack of standirig on the part of [the suing
,agency] to attack the action of the [defe{riding governmental entity] in the
classification of .Béeiverdam Creek or to chailenge.the validity of th¢ peimit
granted to the Board of Public Works." jd. |

The .sam‘e arialysi_s under the rubric of Camp is applicable in the present case.
S_CDOR_and its_D_irepti)r do not hav_é; a "speciai interes_t,f' as contemplated in Camp,
because they do not have any statutory authority over how Richland County spends
the Pennyv Tax revenues.or how it administers the‘ Richland County Penny Tax
Program. The responsibilities SCDOR and its Director are charged Wiih under the

Penny Tax Program are purely ministerial duties as correctly determined by Judge
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Cooper -- namely to remit the Penny 'Tax revenues to the Treasurer and to
administer the levy and collection of _the Penny Tax revenues. Neither SCDOR's
statutory responsibilities under the Transporta;tion Act nor its general duties ie Title
12 are aayersely affected by the County‘s:expeﬁ'dvitures of Penny Tax reyenues and
administration of the Penny Tax Prog-rarfn». o
: Nenefheless, Judge Cooper in-his standing eﬁalysis concluded that "SCDOR
and the Director have a level of statutory authority to oversee .the County;s use of
the Penny Tax Revenues." (Amended Order, p. 14)."> The statutory provisions
relied on by Judge Cooper to cor_1_fer "standing upon Defendants for the limited
purpose of presenting the claims in its Defense aed Ceunterclaims" are S.C. Code
Ann. §§ 12-4-10, 12-4-310, 12-36-2660 and 4-37-30(8). (Afnended Order, p. 14.)
The reliance on the_se statutes to confer " speei'él interest" standing is in error.
The fundamental question is whether the General Assembiy intended to
grant SICDOR the power to enforce the spending limitations in the Transportation

Act or Richland County Ordinance Number 039-12HR. As the Supreme Court

2 Neither SCDOR. nor Judge Cooper has articulated exactly how SCDOR is
required. to oversee" the Richland County Penny Tax Program. In its plain and ordinary
meaning, "oversee" means "to watch and direct (an actmty, a group of workers, etc.) in order to -
be sure that a job is done correctly.™ hitp://www.merriam-webster. com/dictionary/oversee (last
visited October 2016). Judge Cooper's Amended Order states: "I find that the Transportation
Act was adopted by the General Assembly in furtherance of Home Rule to give counties the
authority to adopt an alternate funding source to pay the cost associated with transportation-
related projects." (Amended Order, p. 9). Thus, consistent with the earlier discussion of Home
Rule, any interpretation -of these statutes authorizing SCDOR and its Director to "watch and
direct" how Richland County administers the Penny Tax Program constltutes a violation of
Home Rule. -
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- emphasized in Camp, the suing agency -- here SCDOR -- cannot have any power
absent legislative intent to grant that power. To answer this question, one must
first consider the nature of administrative agencies generally, and then review the
statl‘llt.e}s‘ pér,taininé to SCDOR.

The "‘_fno'del't‘ for admini‘s'trative,'ager‘lcies“is‘"to enf»or‘ce;’.law's 'by ihvestigation,
héariﬁg upoh notice, and adrrii‘rlistrati\l/e decision after providing an Qppor_tunity to
be"h'eérd, with that decision being subject to judiéial-review; See e. g.,} SiC. Const.
Art. I, § 22. This "model" comes into existence under statutes that do the
following: (1) create the agency; (2) give the agency power over some matter; (3)
establish enforcement procedures to be followed by the agency, (4) grant the
agency power to.make a décision on the matter under those procedures; and (5) -
grant the right to judicial review of that decision. The enforcement and decision
making procedures are established in one of two ways: .(1) a statute setti_ng forth
specific procedures for-a specific agency or (2) use of the general procedures set -
forth in t.he}Adr'nini_strative Procedures Act, S.C. Code Ann. §§ 1-23-310 et seq.
The fundamental reason for thié is to remove the enf_orcement of administratiye
" matters from the circuit court in the first instance, place them in the executive
branch (inclﬁding the Administrative Law Court) under procedures thatv are faster
and simpler than formal judicial proceedings but nevertheless comport with due

process, and then afford any aggrieved party the right to judicial review.
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SCDOR fits squarely into this "model" with respect to enforcing the tax laws
as part of its overriding duty and power to collect taxes. Statutqry law creates
SCDOR and bestows upon it, under certain circumstances, the power to
"administer and enforce" the tax laws. Statutes create the enfofoement procedures
to be used by SCDQR in enforcing the tax laws, but in regard to sales taxes, the
procedures.”pertain’to collecting taxes or establishing tax liability. After SCDOR
makes its enforcement decisions as authorized by statute, review may be sought in
the Administrative Law Court and ultimately to the judiciary.

As Jadge Cooper acknowledged, this litigation and particularly the positions
taken- by SCDOR and its Director do not fit within the definition of a "contested
case" .under the Administrative Procedures Act. (Amended Order, p. 13‘). This

‘raises a very telling question: Why would the General Assembly set forth its intent
with} respect to. SCDOR‘s tax enforcement powers so clearly _and precisely, taking
full advantage of the benefits afforded by an administrative decision process, and
yet not do so with respect to any SCDOR power to enforce spending limitations set
forth in t_he. Transportation Act, the County‘s ordinance, or any other taxing
statutes; and, thereb‘y‘ leave SCDOR burdened with enfovrcement through the far
more cumbersome and time-censuming process of circuit cour? actions?

- The answer is simple. The General Aesembly never intended ‘to create this
bizarre dichotomy ,Qf enforcement, because it never intended to grant SCDOR the

power to enforce any spending limitations in any tax laws. Had it so intended, it
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would have stated this intent clearly and precisely, and it would have empowered
SCDOR to use the administrative process to do so, in the same manner as it did
with SCDOR's taxation enforcement '.poWers.]3

As a review of the statutory provisibns relied upon by-Judge Cooper to find
a sufficient "level of statutory authority" to confer standing demonstrates, nothing
in the statutes gives SCDOR and its Director the authority to regulate or enforce
the County‘s actions under the Transportation Act, the scope of the Ordinéhce, or

the implementation of the Ordinance.

1. S.C. Code Ann. § 12-4-10
SC Co‘de‘An‘n». § 12-4-10 states, in pertinent part, as follows: "[t]he South
Carolina Department of Revenue is ;reated to administer and enforce the revenue
laws of this State ... and other laws speciﬁcally assigned to it." S.C. Code Ann. §
12-4-10. This section is simply the General Assembly's general explanation of the

purpose of the agency.'* It is up to the General Assembly to give SCDOR and the

As noted in City of Myrtle Beach v. Tourism Expenditure Review Committee, 407
S.C. 298, 755 S.E.2d 425 (2014), the General Assembly specifically created a Tourism
Expenditure Review Committee (TERC) and statutorily gave it the same type of express powers
over counties' use of the Accommodations Tax that SCDOR now claims it has over the
Transportation Penny Tax and all spending limitations -- but without the express statutory
authority given to TERC. The City of North Myrtle Beach case simply cannot be reconciled with
‘SCDOR's assertion of authority in this matter. Simply put, why would the General Assembly
feel the need to create TERC’s- oversight authority if SCDOR already had it?

13

R The Supreme Court has recognized that "statutes which create or define the duties of

" a public office have the essential purpose of providing for the structure and operation of government
or for securing the general welfare and safety of the public. Such statutes create no duty of care

towards individual members of the general public." Arthurs v. Aiken County, 346 S.C. 97, 551
- SE. 2d 579, 582 (2001)
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Director specific authority to "administer and enforce" the revenue laws. A review
of Title 12 demonstratcs that the statutory powers and duties the General Assembly
gives to SCDOR vary from one specific tax to another (for example, note the
diffefenoe; in authority given to SCDOR in property tax matters as oppoéed to séles
tax matters) and aré.épeciﬁcally enumerated within statutes regarding each fype of
tax. The mere stafufory, creation of an agency' is not an afﬁrrﬁative .graht of
authority to.'-0versee the acﬁons of a loc.:al. political subdivision, including in this
instance, Richland County's operation of its Penny Tax Program.

Taken to its logical extreme, if SCDOR has authority over the ¢xpenditure of
tax revenﬁe by Richland-County simply beqause of S.C. Code Ann. § 12-4-10, then
SCDOR has the .authority to "oversee" or "direct" any agency or branch of
goyemmént of the State or political Asubdivis}ion of the State receiving tax revenues
- as to-how those fundé are spent or not spent. This is aﬁ absurd result. See,
- Lancaster County Bafk Asso_ciation v. South Carolina Commission on Indigent
Defénse, 380 S.C. 219, 670 S.E.-2d 371, 373 (2008) ("[i]n cénstruing a statute, this
Céuf‘; will rejectv an intefpretation when such an interpretation leads to an absurd
result that could nof have been intendgd by the legislature"). Thus, Judge Cooper's
relia_nge on S.C. Cod¢ Ann. § 12-4-10 to grant standing to SCDOR and its"Director'
based on- their "level of statutory authority to oversee the County's use of the Penny

Tax Revenues" is in error.
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2. S.C.Code Ann. § 12-4-310

- In his Amended Order, Judge Cooperval.so cites to SC Code Ann. § 12-4-
310 as providing SCDOR with "broad authority ‘to facilitate tax administration,
regulation and enforcement." (Amended Order, p. 14). S.C. Code Ann. § 12-4-
310 establishes the "mandated powers and duties” the General Assembly conferred
upon. SCDOR, but none of the provisions contained therein grant SCDOR the
authority to oversee the expenditure or use of tax revenues once remitted to a state
agency or political subdivision. In fact, the three subsections that actually
. reference counties create a duty for SCDOR to provide tax-related data to the
counties and .do' th give SCDOR aﬁy geﬁeral oversight of counties' expenditures
or operations. . | | | |

- SCDOR and ‘its Director have previously cited to SC Code Ann. § 12-4-
310“(9), <wh.ich states in. pertinent part: "The'depértmént shall‘e}.(er.cise énd perform
; - other powers and duties as grantgd to it or imposed upon it by law." S.C. Code
Ann. § 12-4-310(9). This provision simply means fhat the General Assefnbly may
grant additional powers and duties for the Department to exercise in speciﬁc_
legislatipn. This provision does not provide for the general oversight of the
expenditure or use of tax revenues once remitted to a state agency or political -
s_ubdiyision. In shoft; Judge Cooper's reliance on S.C; ‘C;>de Anﬁ. § 12-4-310 to
grant sténding to SCDOR and_‘ its Director based on their "level of statutory

authority to oversee the County's use of the Penny Tax Revenues" is in error..
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3. S.C. Code Ann. §§ 4-37-30(A)(8) and 12-36-2660

In his Amended Order, Judge Cooper also includes reférence to the
Transportation Act and specifically S.C. Code Ann. § 4-37-30(A)(8), which
provides: "The tax levied pursuant to this section must be administered and
collected by the Department of Revenue in the same manner that other sales and
Lise taxes are collected." S.C. Code Ann. § 4-37-30(A)(8). (Emphasis added). The
key language is "administered and collected"; there is no mention of any
- enforcement or "oversight" authority granted to SCDOT. Quite simply, it is a
gross overreach for SCDOR to claim enforcement or oversight authority over the
expenditure or use of Penny Tax revenues based én S.C. Cocie Ann. § 4—37-
BN . _ R

Nonetheless, Judge Cooper proceeds to reference S.C. Code Ann. § 12-36-
.2660 as -providing "SCDOR's authqrity for tax administration, regglation, and'
gnforceme_nt_ as it rélates to sales.and_usc‘taxes." (Amended Order, p. 14). S.C.
Code Ann. § 12-36-2660 simply states: "The Departmént of Revenue shall
administer and enforce the pr(ivisions of 'this c_hapte,r.'v' S.C. Code Ann. § 12-36-
2660. The chapter rgferenced is Chapter 36 which is thé South Carolina Sales and
Use Tax Act. See, S.C. Code Ann. § 12—3A6-5. However, ther¢ 1S no i)rovision in
Ch_aptei ‘36 that even remotely gives SCDOR the power to "oversee" or "direct" a
political ,subdiVision receiving sales and use tax revenues as to hpw to spend or not

spend such funds.
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Instead, the only '-'enforcement" authority granted to SCDOR is provided in
Chapter 54 of Title 12, which is titled "Uniform Method of Collection and
Enforcement_ of Taxes Levied and Assessed by South Carolina Department of
Revenue Wrth regard to the Transportatlon Act this is made clear by the
reference to Chapter 54 made in S C. Code Ann § 4-37- 30(A)(9) which provides
in part as follows: "The tax authorized by this section ... applies to the gross
proceeds of sales in' the applicable jurisdiction which are subject to the tax imposed
by Chapter 36 of Title 12 and the enforcement provisions of Chapter 54 of Title
12" S.C. Code Ann. § 4-37-30(A)(9). (Emphasis added). Thu_sv, it is clear that
while the Penny Tax is subject to the enforcement previsions of Chapter 54 ef Title
12, those enforcernent provisions relate exclusively to the levy and collection of
the tax — rzot to the‘use or ‘expendzture of the ta)t revenues once remztted by
SCDOR."” Importantly, nowhere in the Transportation Act and specifically S.C.
Code Ann. § 4-37-30 does it state that SCDOR has the authority to enforce -the
provisions of the Act. SCDOR's authority is lrmited to the administration and
collectron of the Penny Tax in the same manner that other sales and use taxes are’
collected." S C. Code Ann. § 4 37 30(A)(8) SCDOR and its Director have no

authority to oversee the expenditure of "other sales and use taxes" as are collected.

15 Additionally, as noted earlier, the standing to bring suit under Title 12 is actually

granted to the Attorney General —~ not to SCDOR or its Director. It is the Attorney General who
is authorized to bring an action "in the name of the State, to recover taxes, penalties, and interest
due under this title." S.C. Code Ann. § 12-54-17.
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The same is true with the Pénny Tax. There is simply no authority granted to
SCDOR and its Director to oversee Richland County's use of the ‘Penny Tax
révénués as'Judge Coéper has .errbﬁe'éusly C(')ncl.ud,ed‘.

| Iﬁ‘s‘um, :Judg'e‘Cooper erred iﬁhis applicatidn of."'s.pécial interest" standing
per thé Camp Vd»ecision. As the Suprenﬁe Court explained in Camp, "the
complaining agency must at least show that it haé some special interest from which
it is charged with responsibility that rﬁéy be adversely by the action attacked."-
Camp, 120 S.E.2d at 685. A review of the limited statutory responsibility given to
SCDQR under the Transportation Act, as addressed above, shows that SCDOR and
its Director do not have the reQuisite "special }interest" to confer standing to pursue
their c_laims for. declaratory, injunctive and monetary relief as sought in this
litigation._ Contrary to Judge CQoper's-conclusion,-SCDOR and its Director do not
have "a level of statutory authority" to "oversee" or "direct" Richland County's use
and expenditure of Penny Tax revenues. Consequently, there is an insufﬁci_ent
basis for the court to have conferred "special interest" standing on SCDOR and its
Director.

As previously mentioned, the "special interest" standing as articulated in
Camp is a corpl}_ar_y of statutory standing. The Supreme Court has explained that
"[s]tatutory standing exists, as the name implies, when a statute confers a right to
sue on a party, and determining whether a statute confers ”_standing is ah exercise in

- statutory interpretation." Youngblood v. South Carolina Department of Social
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Services, 402 S.C. 311, 741 S.E.2d 515, 518 (2013). Thus, the typical analysis of
statutory standing requires the suing party to identify a specific statutory provision
conférring a right to sue. See generally; Freemantle v. Preston, 398 S.C. 186, 728 -
S.E.2d 40 (2012); Carnival Corp. v. Historic Ansonborough. Neighbofhood Asso.,
407 S.C. 67, 753 S.E.2d 846 (2014). In the case at ba‘r., SCDOR and its Director
have not cited ari:y. Statutory. provision granting SCDOR the right to sue a political
subdivision such as Richland CV(')unty. on its own behalf or, 'és hére, on behalf of the
- taxpayers of Richland County. And, in short, there is no such provision. -

It is also noteworthy to point out that the General Assembly has coﬁferred
‘express statutory standing to SCDOR to file: certain types of actiorts in circuit
court. See e.g., S.C. Code Ann. § 12-16-1200 (SCDOR "may apply to any justice
. “of the Supreme Court or circuit judge for a mandamus tq compel obedience to the
summons"); S.C. Code Ann. § 12-16-1190 (SCDOR "may >ap;‘)ly to any circuit
Judge of the' Stat¢ f(tr an attachment against him for contempt"). Importantly, the
fact_that;the Gener;cll Assembly has ekpressly conferred stantiing on> SCDOR for
sotne matters means that the General Assembly did not intend to cortfer standing
on SCDOR for anything not expressly stated. See, State v. Burton, 301 S.C. 305,
391 S.E..Zd 583, 584 (1990); Penntyylvania Nattonal Mut. Cas. Ins. Co. v.
Moﬁtgontery, 282 S.C. 546, 554, 320 S.E.2d 458, 463 (Ct. App. 1984) (holding
that, by .mert_tioningv certain specific things in a statute, the legislature has

intentionally omitted other things of the same nature — "expressio unius est
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exclusio alterius"). Thus, the absence of a statute that confers standing on SCDOR.

to enforce the provisions of the Transportation Act is significant.'®
C. ‘Stan_ding Based on Right of Defendant to Defend Itself

In his Amended Order, Judge Cooper also states: "It is axiomatic that when
sued a defendant has standing to fully defend itself }and, if neceSsary, file
Counterclaims to accomplish that purpose." (Amended Order, p. 14).”” No
- authority. is provided for that proposition of law, and frankly, no support has been
~found. South Carolina cases hold that a defendant asserting a counterclaim must

establish standing to pursue that counterclaim. Tt is not simply sufficient to claim

-~ standing based on the fact that the defendant has been sued and has the right to

defend the action. See, City of Columbia v. Town of ffmo, 308 S.C. 490, 419
S.E.2d 231 (1992); Babb v. Rothrock, 303 S.C. 462, 401 S.E.2d 418 (1991). In

short, Judge Cooper erred in concluding that SCDOR and its Director enjoy

16 There are many examples of statutes where the General Assembly has conferred

express statutory standing to state agencies to file certain types of actions in circuit court. See
e.g., S.C. Code Ann. § 59-150-410 (State Ethics Commission and Attorney General "have
standing" to enforce lottery law provisions); S.C. Code Ann. § 24-21-1170 (Interstate
Commission); S.C. Code Ann. §§ 38-27-60, 38-27-310; 38-27-910; 38-27-920 (various express
- grants of standing to Director of Department of Insurance); S.C. Code Ann. Ann. §§.27-29-
110(c), -112; -120 (South Carolina Real Estate. Commission); S.C. Code Ann. § 34-36-60
(Department of Consumer Affairs); S.C. Code Ann. § 35-1-602 (Securities Commission); S.C.
Code Ann. § 1-6-50 (State Inspector General); S.C. Code Ann. § 39-11-170 (Commissioner of
Agriculture); S.C. Code Ann. § 46-49-40 (Department of Agriculture); and S.C. Code Ann. § 48-
29-50 (Forestry Commission).

17 This language was not in Judge Cooper's original Order filed June 30, 2016.
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standing to pursue their counterclaims simply on the basis that they were sued by

the County for a writ of mandamus and injunctive relief.

IL. The Circuit Court.erred in denying Richland Colintys Motion for
Temporary. Injunction because irreparable harm remalns after the
lssuance of a writ of mandamus - -
In hisAAmended Order, Judge Cooper denied Richland County's Motion for

Temporary Injunction "because the County is unable to sufficiently show it will

suffer irreparable harm in light of the Court's decision above granting Plaintiff's

Petition for a Writ of Mandamus." (Amended Order, p. 17). Judge Cooper

| eXpldined that his Amended Order "requireé the Director to direct the Department

to remit and allocate.to the,Treasurer the Penny Tax Revenues collected within

Richland’ County as i}t routinely has sinee the Ordinance ‘became  effective."

(Amended Order, p. 17). .'Judge Cooper, however, erredin ultimately concluding

that "it is not necessary for the Court to further enjoin Defendants from taking

actions to harm the County." (Amended Order, p-17). |
The purpose of the writ of m‘andamus-was only to eompel SCDOR and its

Director to carry out their ministeriai d_uty to remit the »Penny Tax revenue-s to the

Treasurer. | However, the writ of mandamus as iss_ued.does not prohibit} SCDOR

and it‘s Director from issuing directives, demands, or orders to Richland .County,

including but not limited to, the demand that the County adopt and implement

40 .



"IRC 263/263A as a standard, some other acceptable uniform ‘standard, and/or
other appropriate safeguards to ensure.that expenditures of Penny Tax Funds
qualify as allowable césts under the Act and therefofe, are a proper use of Penny
Tax dollars." (Amended}Order, p 17).'8 Moreévér, .the writ of man(:iarﬂus does
not | préhibit SCDOR and its Director from intérfering with the County's
implémentation and operation of its Penny Tax Program through its challenge to
certairAlk expenditureé and the use of the Penny ‘Tax fevenues. |
While the issuance of the writ of mandamus has addressed certain harms that
were ;»i't,_o_'resulvt from the threatened retention by SCDOR and its D‘irector of the
Penny 'Tax- revenues, it d(‘)es} not resolve all harms. There is remaining harm that
may only ‘be addressed throughl the issuance of a temporary jnjuﬁction.
Specifically, asi lpng as SCDOR and its Director qontinue to assert any authority
over the County's use and expenditure of Penny Tax revenues, there remains a real
threat to the County's bond rating. and ability to borrow by at its current credit

rating.

18 Specifically, as noted at § 57, 59-66 and Exhibit F to the Complaint, SCDOR has
issued Proposed Regulation 117-338 seeking to mandatorily impose Internal Revenue Code §
263A as a requirement for the County's use of the Penny Tax revenues. This is exactly one of
the types of interference that should be enjoined. In response to the Proposed Regulation, the
County, and other local governments in the State, must make objections in Administrative Law
Court proceedings, make arguments’ against promulgation before the General Assembly, and
make substantial contingency planning for budgets that could be significantly affected by such
an unprecedented action by a state agency. ‘
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David Adams, who is the Richland County Treasurer, testified by affidavit
of "a-variety of negative effects on this County" including: (1) seriously affecting
-the County’s relationship' with lending institutions (including those that issue
bonds) andrvyould constitute a "black eye" on the County's credit rating; and (2)
-ir'i'creasing‘ the rates at which the County refinances debt or borrows money in the
future. (Adams Afﬁdavit). ".Likewise, 1n ‘his affidavit, Darﬁel Driv.gger.s,' ‘who is the
Chief Financial Officer of the County, described "'sevefe‘ negative impact on the -
finances of the County," including putting the County's credibility with creditors
and rating agencies. at risk, resulting in higher interest cost for the Transportation
- Program and other County general obligation debt. (Driggers Affidavit).
It is well settled that "[t]he purpose of a preliminary injunction is to preserve
the status quo and,prev‘ént irre_parable harm to the bany r‘equesting. it."y Compton v.
South Carolina Debartment of Corre:ctions, 392 S.C. 361, 709 S.E.2d 639, 642
(2011). Tfile‘ party requesting the preliminary injunctipn must both e.lllgge‘ facts
sufficient to state a cause of action for aﬁ injunc_tion and demonstrate the relief is
reasonably needed to preserve the parties' rights during litigation. /d. Thus, the
party seeking a preiiminary injunction must est_ablish "(1) it would s}uffer
irreparable hérm if the injunction is not granted; (2) it will likely succeed on the
mérits of tﬁ'e_litig_ation; and (3) there is an inadequate_remedy at law." Scratch Golf
Co. v..__Dulnes West Residential G_olf Propert;'es, Inc. , 3.61 S_.ﬂC. 117, 603 S.E.2d 905,

908 (2004).
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As discussed above, the County has shown that irreparable harm continues
to exist in spite of the issuance of the writ of mandamus. The Coun‘py has also
d'émonstravted a”s’ubstantiai likelihood of success-on the merits. As Jﬁdgé Codper
recognized, "SCDOR and thé Director simply disagree With the County as to how
the ﬁinds:can b_eex.pAended under the Transpo.rtation Act." (Aménded Order, p.10).
However, aé discﬁssed at.length abové in the aﬁalySis of "'spec.ial in’térest" standing,
SCDOR and ifs 'I.)irléctor lack the 'statutofy e;uthority to ove.rsuee .or' direct thé Céﬁnty
in its expenditure and use of the Penny Tax revenues. Furthermére, such
interference by SCDOR s a clear violation of Home Rule as preserved by Article
VIII of ‘Fhe South Carolina Constitution. Finally, in concluding that "[t]here is no
of;her’ légal remedy er the County than mandamus," Judge Cooper has already
fou_nd that there is an iﬁadequate remedy at law. (Amended Order, p 1.3)-.

In sum, the writ of mandamus that was issﬁed by Judgé Cooper remedied

-certain of the harms facing Richland County, but not all Qf them. The County has
shown:that irreparable -harm .rema‘ins» with respect to it,s bond rating and aBility to

borrow, and only the issuance of an injunction can remedy that harm.
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CONCLUSION

. Based on the foregoing discussion and analysis, the Appellant-Respondent
Richland County respectfully requests that thié Court reverse in paft the Amended
Order of Circuit Court Judge G. Thomas Cooper, Jr., filed August 2, 2016, and
direct on remand that the Circuit Court enter an injunction in favor of Richland
County thereby enjoining or otherwise prohibiting the Respondents—Appellants
from issuing directives, demands, or orders on any matter related to Richland
County's use and expenditure of the Penny Tax revenues. In addition, Richland
County requests that the Court rule that the Respondents-Appellants lack standing

to pursue any declaratory, injunctive and monetary relief against the County.

Respectfully submitted,

,4 &4 j.« I
ANDREW F. LINDEMANN
DAVIDSON & LINDEMANN, P.A.
1611 Devonshire Drive
Post Office Box 8568
Columbia, South Carolina 29202
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