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NOW COMES the Appellant in the above-captioned action, acting by énd through
undersigned counsel, respectfully? petit.ioning this Court to rehear his appeal and reconsider 1ts
decision in State v. Taylor, Op. No. 4920 (S.C. Ct. Ai)p. filed December 21, 2011, withdrawn,
substituted, and refiled June 6, 2012) (Davis Adv. Sh. No. 19 at 58) (Taylor II).! The Appellant
would assert that the following critical matters of fact and law were overlooked or
2

misapprehended by the Court in its decision:

The Appellant raised four groun‘ds on appeal: (1) that the circuit judge improperly

granted the State’s motion pursuant to Batson v. Kentucky, 476 U.S. 79 (1986); (2) that the |

circuit judge improperly admitted bad act testimony in violation of Rules 403 and 404(b), SCRE;
(3) that the circuit judge improperly denied the Appellant’s motion for a directed verdict based
on the State’s failure to prdve venue; and (4) that the circuit judge improperly imposed an LWOP
sentence in this case. The Appellant’s arguments on rehearing for each of these issues will be
addressed in turn.

A. Batson Violation

As an initial matter, the Appellant would note that this Court made an error of law with

regard to its reasoning on this issue. A Batson hearing has three segments:

Under our Batson jurisprudence, once the opponent of a
peremptory challenge has made out a prima facie case of racial
discrimination (step one), the burden of production shifts to the
proponent of the strike to come forward with a race-neutral
explanation (step two). If a race neutral explanation is tendered,

! All citations to this revised opinion are to the page number contained in the Advance Sheets. The citations to the -

original opinion will be noted as Taylor I, and will be cited to the page number contained in the Advance Sheets
when the original opinion was published. :

2 The Appellant would note that he has filed a Petition for Rehearing once before in this matter. This Court denied
his original Petition for Rehearing before the State filed its Petition for Rehearing. Inasmuch as this Court then
granted the State’s Petition for Rehearing and issued an amended opinion, the Appellant is concerned that his
original Petition for Rehearing would not be sufficient for the purposes of Rule 242(c), SCACR. The Appellant
does not wish to waste this Court’s time by reasserting his arguments that have been rejected in an earlier Petition
for Rehearing, but the Appellant must preserve his rights.

2
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the trial court must then decide (step three) whether the opponent
of the strike has proved purposeful racial discrimination. '

Purkett v. Elam, 514 U.S. 765, 767 (1995); see also State v. Adams, 322 S.C. 114, 124, 470
S.E.2d 366, 372 (1996) (“We take this opporfunify to adopt the standérd delineated in Purkett”).
In rejecting the Appellant’s arguments on this issue, fhe Court found that “§ve are unable to find
anything clearly erroneous in the trial court’s détennination Taylor failed to offer a race néutral
explanation for striking Juror 146.” -Taylor II, supra, at 62 (emphasis added). The trial éourt,
however, never made sﬁch a determination. To the contrary, the trial court found that the race-
neutral reason proffered by the Appellant was pl;etextual, which was a ruling on the third step of

the Batson procedure. The issue on appeal was, similarly, whether or not the trial court erred in

its application of the third step of the Batson procedure. Since this portion of the Court’s opinion
is a ruling on an issue that was not appealed—whether or not the trial court misapplied Batson’s
second step—the Court misapprehended the Apﬁellant’s argument o’n"thisv'issue.3 Conséciuent_ly,
the Appeilant would respecffully requ‘ést that this Court grant rehearing on this issue due to the

incorrect ruling of law.

Turning to the merits of the claim, the Appellant contends that the Court misapprehended

the facts as presented by the Batson hearing when it concluded that Juror 138 was similarly
situated to Juror 146 and that there was “nothing clearly erroneous in the trial court’s
determination” that “Juror 138 [had] more formal education and a higher level employment
position.” Taylor II, supra, at 62. As éxplaiﬁed by trial counsel below, Juror 146 was struck
because of her position in ma1-1agement. See ROA p. 16, line 24-p. 17, line 3. Defense counsel |

knew, however, that because of Juror 138’s race that she could not be in management at her

3 The Appellant does not contend that the entire opinion is controlled by'this portion of the Court’s opinion, as the
Court later notes that “employment is a race neutral reason for striking a juror.” Taylor, supra, at 111. The very
nature of these conflicting findings warrants rehearing.
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place of employment. See ROA p. 17, lines 3-7. Therefore, Juror 138 was not similarly situated

since her position in management was not the same as Juror 146’s. Consequently, this Court’s

conclusion that the trial court did not clearly err in granting the State’s Batson motion is itself
clearly erroneous. | |

Fmally, in the opinion ﬁled in this matter on December 21, 2011, this Court stated that it
was “concerned with the potential for prejudice with Juror 146 seated on the re-struck jury.”
State v. Taylor, Op. No. 4920 (S.C. Ct. App. filed December 21, 2011) (Davis Adv. Sh. No. 46 at
111) (Taylor I). This statement was removed from the substituted opinion filed June 6, 2012.
The Appellant respectfully asserts that the Court was properly concerned about the potential for‘

prejudice in this matter, as prejudice is presumed when an 1mproperly struck j juror is seated on

the second jury. State v. Edwards, 384 S.C. 504, 509, 682 S.E.2d 820, .823 (2009). Inasmuch as
the Appellant has demonstrated that an unproperly struck juror was reseated on the jury, the
Appellant would respectfully request that this Court rehear this matter.
| B. Other Bad Acts
This Court rejected the Appellant’s arguments pursuant to Rules 403 and 404(b), SCRE,

by finding that t‘both rapes were committed in an identical manner under almost identical
circumstances on the same victlm.’? Taylor i, supra, at 65. The Appellant contends that this
Court’s conclusions on these méumehts are controlled by an error of law: the reliance on State
v. Wallace, 384 S.C. 428, 683 S.E.2d 275 (2009). Furthermore, the Court failed to recognize any .
of the dissimilarities between tl'le two criminal acts. This Court’s ﬁndings are telling on this
point: | .

Turning to the .Magg factors, the 1998 ancl 1999 rapes occurred

nine months apart when Victim was 11 to 12 years old. Taylor

was the Victim’s pastor. While the physical locations where the
rapes occurred are not identical, both rapes occurred in connection
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* with church organized outings. After both rapes Taylor threatened
Victim to prevent him from revealing the rapes. Finally, the type
of sexual battery in 1998 is identical to the sexual batter in 1999.
In sum, with the exception of the physical location of the rapes, all
the Wallace factors are highly similar. The similarities between
the 1998 rape and the 1999 rape outweigh the dissimilarities, and
we conclude a very close degree of similarity exists between the
rapes.

Taylor II, supra, at 64.

The Court’s re}iance on the Wallace factors is misplacéd beéausé Wé_llélg_e dealt with a
factual scenario where there were multiple victims. See 348 S.C. at 431‘4,32; 683 S.E.2d at 276-
277. M}l_a@ envisioned that the listed factors—;used by the Court to deny ‘reliéf on this issue—
would be used “‘ih this typé of case”;—i. e., multiple victim cases. 348 SC at 43'3,’ 683 S.E.2d at

278. This conclusion is only furthefed strengthened by the fact that the Suprerhe Court cited to

two multiple victims cases—State v. Hallman, 298 S.C. 172, 379 S.E2d 115 (1989) and State v.

McClelllan, 283 S.C. 389, 323 S.E.2d 772 (1984)——fbllowing the explanation of ‘fdctors in

Wallace. 348 S.C. at 434, 683 S.E.2d at 278.

Instead of using all of the Wallaqe factors for single victim cases, the Supreme Court

made clear in State v. Clasby, 385 S.C. 148, 682 S.E.2d 8§92 (2009), a single victim case, that the

truly relevant Wallace factors in single victim cases are “the location where the abuse océurred,
the use of coercion or threats, and the manner of the occurrence, for example, the type of sexual
battery.” 385 S.C. at 157, 682 S.E.2d at 896. Consequently, in single victim cases, such as this’

one, the Wallace factors used to analyze the claim should be limited to primarily those factors

cited in Clasby.

Since this case is a single victim case, this Court erred by focusing its attention on the

factors cited by Walléce but not by Clasby: the relationship between the victim and the

Appellant and the age of the victim. These factors are irrelevant because the factors will remain
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relatively constant in every singlie‘ victim case To use these faétors for support; as the Court
-does, would be akin to using the fact that the Appéllant had the same name in 1998 as he did in
1999 to find a “similarity” betweén t.he:crimes. The Appellant contends that proper applicétion
of Clasby should result in a ﬁndiﬂg that the .1999 ‘incideht should have been excluded by the trial
| court. | |
The Appeuant does not dispute that the type of sexual battery involved or the use of
threats did not change between the two incidenfcs. However, the circumstances of the two
incidents are completely different. As this Court notes, the location of each incident was
different. S_eg Taylor Ii, supra, at 64. Thé Appellant was épart of the 1998 camping trip; he was
not a part of the 1999 t;ip to the beach.* The Appellant assaulfed the victim in the middlé of the
night in 1998 and in the middle of the day in 1999. The Appellant fell ‘a'xrsleep holding the -victim
, following the incident in 1998 Whereas he took the victim straight back to the church in 1999.
There is virtually nofhing similar betwegn the two assaulfs other than the physical act itself.
Given all qf the dissimilarities between the two acts and the misuse of Wallace’s factors by this
Court, the Appellant respectfully contends that this Court should grant rehearing w1th regard to
his argumenf;s as to the application of Rules 403 and 404(b), SCRE, to this case.
| C. Venue |
In denying relief on thié issue, this Court found that “the State presented sufficient
evidence to establish the 1998 rape occurred in Williamsburg County.” Taylor 11, supra, at 66.

This Court’s reasoning for doing so appears to be based on Sergeant Laura Rogers"testimony

4 The Court found that “both rapes occurred in connection with church organized outings.” Taylor 1I, supra, at 64.
This is incorrect as a matter of fact. The victim testified that the 1998 sexual assault ocourred during the church-
sponsored camping trip. He also testified, however, that the Appellant did not take part in the 1999 trip to the beach
and the assault occurred only after the Appellant, who was at the church when they came back from the trip, offered
to take the victim and his friend back, to his home. See ROA p. 170, line 17-p. 171, line 3; p. 172, lines 20-23.
Therefore, the 1999 incident did not occur during a church-sponsored activity as the 1998 incident did.

6
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that she “explained Victim’s statements contained landmarks which she used to personally locate
the campsite in Williamsburg County.” Id. at 65-66. The Appellant conténds- that this Court
misapprehended the actual testimony given by Sergeant Rogers at ﬂ1e trial and éverstated her
certainty that she had found the actﬁal campsite.
The Appellant contends that this issue can be readily resolved by-looking at a map. As
this Court noted, the victim testified that the campsite was “just outside of Andrews.” Tazlof 11,
supra, at 65. Andrews is located right on the border of Williamsburg County and Georgetown
County.” Therefore, any. campsite “just outside” of Andrews must necessarily be barely in either
Williamsburg County or Georgetown County. Nevertheless, the cam;isite that Sergeant Rogers
located by following the victim’s directions was found-“very deep” in 'Williamsbﬁrg County.
ROA p. 247, line 17-p. 248, line 9. It is simply impossible for Sergeant Rogers to have followed
the victim’s directions and come to that location. Therefore, Sergeant Rogers could not have
“personally locate[d]” the campsite where the assault occurred because she did not locate the
campsite. Id. at 66. Her testimony makes it clear that she located the wrong campsite. Given
that Sergeant Rogers located an incorrect campsite that was only “farrﬁliar to what [the victim]
had explained,” there is no evidence that the assault occurred in Williamsburg County. ROA p.
254, line 2. Therefore,: the Appellant respectfully asserts that the Court’s finding that the State
presented evidence that the assault occurred in Williamsburg County is erroneous because the -
Sfate’s witnesses” testimony about the,lbcation of the incident is directly contradicted by looking
“at a map of the area where the victim allegéd the assault océurred. Accordingly, the Appellant

respectfully requests that this Court grant rehearing on this issue'.

$ South Carolina Highway 41, which is located to the west of Andrews and runs in a north-south direction, is called
“County Line Road.”
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D. LWOP Sentence

This Court found that this issue was not preserved for appeal because the Appellant “did
not raise this issue at trial.” Taylor II, supra, at 67 (footnote 4). Ins_tead, the Court finds that
since the issue was brought up in a hearing on a motion to reconsider sentence, it is not preserved
for appeal. The Appellant does not dispute the Court’s recitation of the circumstances thét took
~ place prior to the trial court ruling on the validity of the LWOP sentences. However, the
Appellant contends that the claim is preserved for appeal. The trial court expiicitly permitted the
Appellant to expand his | arguments regarding the LWOP sentences - iﬁ a motion for
reconsideration of sentence. &.ROA p. 325, lines 16-18; p. 335, lines 6-11. Where the trial
court essentially withholds final judgment on thé applicability of a sentencing statute pending the

filing of a post-triai motion, the burden should not be on defense counsel to make his objections

at sentencing in order to preserve an issue for appeal. See Elam v. South Carolina Department of
Transportation, 361 S.C. 9, 25, 602 S.E.2d 772, 780-781 (2004) (holding that appellate courts
should “strive to avoid an iﬂterpfetation of procedural rules which routinely would place a party
between the proverbial rock and a hard place”). Instead, preservation rules should permit the
party to make their claiins in the manner authorized by the trial court. -

This Court also found that the claim‘presented on appeal was unpreserved for appellate
review because “[t]he balance of the argument on the issue at the post-trial motion hearing was
raised by the trial cou;'t ... Duncan v. Hampton Cnty School Dist. No. 2, 335 StC. 535, 545, 517
S.E.2d 449, 454 (Ct. App. 1999) (ﬁnding issue unpreserved where it was raised sua sponte by the
trial court and not by the respondent.” Taylor 11, supra, at 68. However, Duncan does not stand
for the proposition this Court states it stands for. In Duncan, the issﬁe presénted on appeal was

raised sua sponte by the trial court but “the [appellant] never took a position on” the issue. 3335
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S.C. at 545, 517 S.E.2d at 454 (footnote 6). Therefore, Duncan’s holding is that an issue that
was first raised sua sponte by a trial court cannot be appealed if the party never takes a position

~on the issue. Duncan did not hold that all claims raised sua sponte are unpreserved for appeal,

which is the proposition this Court appears to cite it for. Under the proper understanding of

Duncan, the Appellant clearly preserved this claim for appeal because he adopted the position

that the LWOP sentence was invalid for the reasons élaimed on appeal. The trial court certainly
understood that this was the Appellant’s position. See ROA pp. 367-3_68 (“The defendant urges
bthis result on the basis that the Williamsburg and Georgetown crimes involved the same victim
'and on the basis that the Georgetown County incident was admitted into evidence ... as part of a
common scheme or plan”). Therefore, the Appellant would request that this Court rehear this
claim because the Court has extended Duncan beyond the original scope of the opinion and
because the Appeilant has met his burden to preserve the claim under Duncan.

“Issue preservation rules are designed to give the trial court a fair opportunity to rule on

the issues, and thus provide us with a platform for meaningful appellate review.” Queen’s Grant

II Horizontal Property Regime v. Greenwood Development -Com.,_ 368 S.C. 342, 372-373, 628
S.E.2d 902, 919 (Ct. App. 2006). The Appellant contends that this issue is properly preserved
for appellate review because “the ultimate goal behind preservatidn of error rules is to insure that
an issue raised on appeal has first been addressed to and ruled on by the trial court.” State v.
Nelson, 331 8.C. 1, 6, 501 S.E.2d 716, 718 (1998) (footnote 6).. No one disputes that the issue
addressed on appeal was directly ruled upon by the trial court. Given that the trial court directly
ruled upon the claim presented on appeal, the Appellant contends that_ it would be unjust to find

that the claim is unpreserved.
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Turning to the merits of the argument, the AppellantA would note that in its original
opinion, the Court found that the Appellant had made a “persuasive argument” with regard to the
validity of the LWOP sentences imposed in this case. Taylor I, supra, at 116 (footnote 4). This
portion of the opinion was omitted when this Court filed the new opinion. See Taylor II, supra,
at 67 (footnote 4). The Appellam contends that the Court properly included that statement in its
original opinion because his argument is clearly meritorious. S.C. Code Ann. §17-25-50 has

been interpreted to prevent the imposition of an LWOP sentence where the offense of conviction

and the predicate conviction constitute “one continuous course of conduct.” State v. Gordon,

356 S.C. 143, 151, 588 S.E.2d 105, 109 (2003). The phrase “continuous course of conduct” has

been further interpretéd to include “cases in which, for example, the defendant had two |

convictions arising out of a single incident; or situations which involve crimes closely connected
in point in time; or apply to a single, continuous crime spree.” Koon v. State, 372 SC 531, 533-
534, 643 S.E.2d 680, 682 (2007).

Here, the Appellant’s prior Georgetown County conviction was admitted under a legal
theory that his conduct in both Georgetown. County -and Williamsburg County constituted “a
pattern of continuous misconduct.” Taylor II, supra, at 64 (quoting State v. Tutton, 354 S.C.
319, 328, 580 S.E.2d 186, 191 (Ct. App. 2003)); see also Rule 404(b), SCRE. The Appellant
asserts that attempting to draw. a distinction between the terms of “a pattern of continuous
misconduct” and a “continuous :course.of conduct” borders on the absurd. Moreover, the cases
dealing with the application of §17-25-50 have focused on the similarities and dissimilarities of
the predicate offense and the offense of conviction. See generally Bryant v. State, 384 S.C. 525,
683 S.E.2d 280 (2009); Q_og, supra;, Gordon, supra. Since this is the primary focus for Rule

404(b) inquiries, see State v. Wallace, 384 S.C. 428, 683 S.E.2d 275 (2009), the Appellant

10
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respectfully submits that where the Rule 404(b) and §17-25-50 ihquiries converge, as they did in
this case, §17-25-50 prevents imposition of an LWOP sentence. Accordingly, the Appellant
would respectfully request that this Court rehear both this issue and reconsider its ruling that the
issue was not preserved as well as its implicit finding that the issue was not meﬁtorious, given
the Court’s removal of its finding that the Appellant’s argument on the merits was “persuasive.”

Taylor L, supra, at 116 (footnote 4).

11
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CONCLUSION
WHEREFORE, having set forth his grounds, the Appellant respectfully petitions this
Court to rehear its opinion issued in this matter. See State v. Taylor, Op. No. 4920 (S.C. Ct.
App. filed December 21, 2011, withdrawn, substituted, and refiled June 6, 2012) (Davis Adv. Sh.

No. 19 at 58) (Taylor II).

Respectfully submitted,

"= /
JEREMY A, THOMPSON
Attorney and Counselor at Law

Law Office of Jeremy A. Thompson, LLC
P.0O. Box 12891 '

Columbia, SC 29211

803-779-2555

803-779-2556 FAX

jeremyatlaw(@yahoo.com
ATTORNEY FOR APPELLANT.
U ‘
This |2 day of June, 2012.
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The South QEaruIma Coutt of QAppeals
&h(«ﬁih Vo

The State, - Respondent, AUG 2 8 20N ()’\)-9
v —~NRNEY GENEx

- )~

Robert Troy Taylor, Appellant.

Judge George C. James, Jr.
. Williamsburg County
Trial Court Case No. 2006-GS-45-00176

ORDER DENYING PETITION FOR REHEARING

PER CURIAM: After a careful consideration of the Petition for Rehearihg, the Court is
unable to discover that any material fact or principle of law has been either overlooked or .
disregarded and hence, there is no basis for grahting a rehearing.

It is, therefore, ordered that the Petition for Rehearing be denied.

S(\\(—%_‘QQ&—\J

/%Qﬂb%;?
C




Columbia, South Carolina

cc:  Jeremy Adam Thompson, Esquire
Robert Troy Taylor, #315084
Assistant Attorney General William M. Blitch, Jr.
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CERTIFICATE OF COUNSEL

Counsel for the Petitioner hereby certifies that a petition for rehearing was made and was

finally ruled upon by the South Carolina Court of Appeals.
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QUESTIONS PRESENTED

L

" Whether the Court of Appeals misapplied Batson v. Kentucky' in concluding that the trial _

court properly granted the State’s Batson motion?
| IL

Whether the Court of Appeals erred in using the factors outlined in State v. Wallace? as

opposed to the factors delineated in State v. Clasby® to evaluate the Petitioner’s claim that the

~ trial court improperly permitted the State to admit evidence that the Petitioner abused the victim
on one separate occasion pursuant to Rule 404(b), SCRE?
118
Whether the Court of Appeals erred in finding that the evidence of the Petitioner’s abﬁse
of the victim on a separate occasion Was not unduly prejﬁdicial pursuant to Rule 403, SCRE?
IV.
Whether the Court of Appeals erred in denying the Petitioner’s argument that a directed
verdicf should have been granted on the basis of venue?
V.
Whether the Court of Appeals erred in using preservation rules to avoid evalﬁating the
Petitioner’s novel claim, which was fully examined and ruled upon by the trial court, that a prior
conviction should not be used as a predicate “most serious” conviction for the purposes of S.C.
Code Ann. §§17-25-45 and 17-25-50 when the eyidence of the conduct of the conviction was

also admitted as continued illicit conduct evidence ﬁursuant to Rule 404(b), SCRE?

1476 U.S. 79 (1986). -
2384 S.C. 428, 683 S.E.2d 275 (2009).
$385 5.C. 148, 682 S.E.2d 892 (2009).
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STATEMENT OF THE CASE

The Petitioner Robert Troy Taylor was indicted in Williamsburg County for criminal
sexual cénduct with a minor in the second degree and kidnai)ping. On July 10-12, 2007, the
Petitioner proceeded to trial by jury on these charges. At the conclusion of the trial, the
Petitioner was found guilty as charged. The Honorable George C. James, presiding circuit judge,
sentenced the Petitioner to consecutive life without parole sentences pursuant to S.C. Code Ann.
§17-25-45." | |

The Petitioner timely filed an appeal to the South Carolina Court of Appeals. In a
published opinion, the Court of Appeals affirmed the Petitioner’s convictions and sentences.
State v. Taylor, 396 S.C. 193, 720 S.E.2d 522 (Ct. App. 2011) (Taylor I); App. pp-. 449-459.
Both the Petitioner and the Respondent pétitioned the Court of Appeais for rehearing. App. pp.
459-470; pp. 473-486. ’i‘he Court of Appeals denied the Petitioner’s petition for rehearing, but
granted the Respbndent’s petitioﬁ for rehearing. App. pp. 471-472; p. 487. The Court of
Appeals then withdrew its prior published opinion and substituted another published opinion in
its place. State v. Taylor, ‘__' S.C. __, 731 S.E.2d 596 (Ct. App. 2012) (Taylor II); App. pp.
488-498. The Petitioner then filed a second petition for rehearing challenging the rulings made
in the substituted opinion. App..pp. 499-511. The Court of Appeals denied this second petition
for rehearing as well. App. pp. 512-513.

The Petitioner’s petition for rehearing was denied by the Court of Appeals. The

Petitioner now seeks a writ of certiorari.

4 The Petitioner’s prior most serious conviction was a criminal sexual conduct with a minor in the second degree
charge from Georgetown County. This Court has granted certiorari from the denial of the Petitioner’s Application
for Post-Conviction Relief that was filéd pertaining to that charge.
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STATEMENT OF FACTS

The Petitioner was the pastor of a church in Murrell’s Inlet, South Carolina. On .
November 6, 1998, the victim and several other youths in the church went dn a camping trip with
the Petitioner and other adults as a part of a church outing to a location near Andrews, South
Carolina. App. p. 162, line 16-p. 164, line 20. The victim testified that the Petitioner had set up
his own tent while everyone else was sleeping under a large tarp. App. p. 166, lines 5-16. The
victim was awoken by the Petitioner, who grabbed him by the"mouth, picked him up, and tpok
him to the Petitioner’s tent. App. 166, line 25-p. 167, line 4. The Petitioner then took all of the
victim’s clothing oﬁ and made the victim touch his penis and rectum while doing the same to the
victim. App. p. 167, lines 8-16. Following the touching, the Petitioner engaged in anal sex with
the victim. App. p. 167, line 19-24. After the Petitioner finished having sex with the victim, he
picked up the victim, carried the victiﬁ back to the tarp, and slept néxt to the victim, holding him
all night long. App. p. 168, lines 13-21. The Petitioner also told the victim not to tell anyone
what had happened. App.' p- 168, lines 22-25.

The 1998 incident concerned the oﬁ‘ensé of conviction. The victim also testified about a
separate incident tﬁat occurred in the summer of 1999. According to the victim, he went on a
youth group trip to thé beach in Georgetown County and returned to the church to shower. App.
p. 171, line 2-p. 1172, line 17. However, all of the showers were occupied. App. p. 172, lines 9-
19. The ‘Petitioner, who was aJso at the church, offered to take the victim and another youth
group member, Charles, to the Petitioner’s home to shower. App. p. 172, lines 20-23. The
Petitioner’s home was located less than half a mile from the church. App. p. 172, lines 24-25.
As the victim was showering, the Petitioner entered the bathroom, t(_)ok all of his clothing off,

and touched the victim’s penis and rectum. App. p. 174, line 23-p. 175, line 4. The Petitioner
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then engaged in anal intercourse with the victim. App. p. 175, iines 14-20.‘ After he finished, the
Petitioner told the yictim not to tell anyone what had occurred. App. p. 176, lines 2-5. The
Petitioner then drove the victim and. Charles back to the church. App. p. 177, lines 6-10. The
Petitioner’s wife, the Petitioner’s child, and Charles were all in the house at the time of the
second assault. App. p. 173, line 18-p. 174, line 6; p. 176, lines 6-22.

The Petitioner’s nephew, vTrevor, testified for the defense that he went on the camping
trip in »1998 as a member of the youth group. App. p. 284, line 22-p. 285, line 16. He testified
that he stayed up almost the entire night. App. p. 287, line 23-p. 288, line 2. Trevor’s sleeping
bag was next to the Petitioner’s, who was sleeping with his three-to-four year old son. App. p.
288, lines 7-25. He testified that no one got up all night and that everyone, including the
Petitioner and the victim, remained in the same loéation when they got up the ne%t, morning.

App. p. 290, line 2-p. 291, line 11.
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ARGUMENT
Sta_ndard of Review

“In criminal cases, the appellate court sits to review errors of law only.” State v. Baccus

67 S.C. 41, 48, 625 S.E.2d 216, 220 (2006). “This Court is bound by the trial court's factual
findings unless they are clearly erroneous.” Id.

L The Court of Appeals misinterpreted the facts of the
case, misapplied the Batson framework, and
erroneously affirmed the trial court’s Batson ruling on
a basis not accepted by the trial court.

A. How the Issue Arose Below
During the first jury selection, the Petitioner exercised all ten of his peremptory strikes,
eight of which were used to strike white individuals.> See App. p. 10, lines 10-19. At the
conclusion of the jury selection process, the State moved to quash the jury pursuant to Batson v.
‘Kentucky, 476 U.S. 79 (1986). App. p. 10, lines 19-23. In accordance with the _BM.
procedure, the trial court required defense counsel to provide race-ngutral reasons for his
perefnptory strikes. App. p. 10, line 24-p. 11, line 3.
Defense counsel’s race-neutral explanations were accepted by the trial court with the
exception of one juror: Juror 146. Defense counsel éxplained that he struck her because
)| havé found over the years that the more education jurors have the
less likely they are to adopt arguments—they usually come with
their own idea or agenda. Over the years, I’ve learned to shy away

from jurors with higher education. And, in addition to that, I also
know her husband personally and we just don’t get along,

App. p. 11, line 22-p. 12, line 3. In accordance with the Batson procedure, the State then argued
that this race-neutral reason was pretextual because defense counsel did not use a peremptory

strike to strike an Afﬁcan—Amerigan female juror—Juror 138—who was an accountant with

5 The Petitioner is also white.
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Tupperware and had sixteen years of education. App. p. 16, lines 1-12. Defense counsel
explained that he didn’t actually know how much education Juror 138 had and further éxplained
that his primary focus Was not education but a position in management:

[Juror 146 is] an Administrative Assistént.' Inasmuch as she would

be in management that she would have got there by promotion or

her qualification. Certainly she would have met the qualification

to be in management. But she is in management. I'do have the

note that the lady worked at Tupperware as an accountant. I know

that probably at least a substantial number of Tupperware

employees and I don’t know a black person at Tupperware that is

in management. S
App. p. 16, line 24-p. 17, line 7. Defense counsel reiterated his concern that Juror 146 was in
management, and that Juror 138 was not, later in the proceedings. See App. p. 34, lines 10-11
(“Judge, when I talk about education, I’m talking about the actual position a person is in”); p. 34,
line 12-p. 36, line 10.

At the conclusion of thé hearing, the trial court found that the State had pioven that

defense counsel’s strike of Juror, 146 was racially motivated and quashed the jury. See App. p.

37, lines 7-16. In accordance with the Batson procedure, the trial court prevented the Petitioner .

from using a peremptory strike against Juror. 146 during the second jury selection, and Juror 146
was ultimately seated on the jury. App. p. 43, lines 1-5.

On appeal, the Petitioner argued that the trial court erred in granting the State’s Batson

motion. See App. pp- 388-39_1.7‘ The Court of Appeals rejected this argument, concluding, infer
alia, that there was nothing clearly erroneous in the trial court’s ruling. Tayv lor 11, supra, 731
S.E.2d at 600. The Petitioner filed a petition for rehearing arguing that the Court of Appeals
should reconsider its findings and grant rclief on this issue. See App. pp. 500—502. This petition

was denied by the Court of Appeals. See App. pp. 512-513.
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B. Discuission
The Petitioner asserts that, with all due respect to the Court of Appeals, the Court of

Appeals’ rulmg that the trial court properly quashed the Petitioner’s jury pursuant to Batson was

replete with factual and legal errors and, most importantly, misapplies the Batson framework to

reach an incorrect conclusion. Accordingly, the Petitioner respectfully asserts that certiorari
should be granted with regafd to this claim. S_é:g Rule 242(b)(3)-(5), SCACR.

The Equal Protection Clause of the Fourteenth Amendment pfohibits the use of a
peremptory strike against a prospective juror if the basis for the strike is the juror’s race or

gender. State v. Edwards, 384 S.C..504, 682 S.E.2d 820 (2009); see also Batson v. Kentucky,

supra; J.E.B. v. Alabama, 511 U.S. 127 (1994). This Court has clearly set forth the procedures

for evaluating a Batson claim by a trial court:

When one party strikes a member of a cognizable racial group or
gender, the trial court must hold a Batson hearing if the opposing
party requests one. The proponent of the strike must offer a race or
gender neutral explanation. The opponent must show the race or
gender neutral explanation was mere pretext, which is generally
established by showing the party did not slnke a similarly situated
member of another race or gender.

Id. at 508-509, 682 S.E.2d at 822 (internal citations omitted).®
The requirements for establishing prejudice are equally clear. If the trial court

improperly grants the State’s Batson motion but “one of the disputed jurors is seated on the jury,

then the érroneous Batson ruling has tainted the jury and prejudice is presumed.” Edwards

supra, 384 S.C. at 509, 682 S.E.2d at 823. On appeal, this Court will uphold a trial court’s

finding of purposeful discrimination unless it is clearly erroneous. Id. at 509, 682 S.E.2d at 822.

8 This procedure was first outlined by the United States Supreme Court in Purkett v. Elem, 514 U.S. 765 (1995),
which this Court adopted in State v. Adams, 322 S.C. 114, 470 S.E.2d 366 (1996).
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’ . . | .

Initially, the i’etitioner wonld note that the ltrial court prevented the Petitioner from
striking Juror 146, and thar juror was eventually seated on the jury. See App. p. 43, lines 1-5.
Consequently, if the Petitioner cen demonstrate that Athe trial court improperly granted the State’s
Batson motion, then “[t}he proper remedy ... is the granting of a new trial.” Edwards, supra, at
509, 682 S.E.2d at 823. |

The Petitioner respectfully. submits that the Court of Appeals made several undeniable

errors in concluding that the trial court properly granted the State’s Batson motion. The Court of

Appeals began its analysis by stating that “the State moved to quash the jury after Taylor used

ten strikes to stnke white jurors.” Taylor II, supra, 731 S.E.2d at 600. This is mcorrect asa
matter of fact. The Petitioner used ten strikes, but only eight of them were used to strike white
jurors; the other two strikes were used to strike black jmors. See App. p. 10, lines 10-12 (“The
Defendant has exercised all of his challenges, eight of which were used against white males and
white females”) (emphasis added); :

The Court of Appeals tﬁen presented defense counsel’s explanation for striking Juror
146, which included a statemen’r that “I also know her husband personally and we just do [not]
get along.” Taylor II, supra, 731 S.E.2d at 600. In a footnote, the Court of Appeals appeared to
criticize the P.etitioner’s. failure to argue en appeal “that defense counsel’s poor personal
relationship with Juror 146’s husband was a proper race neutral explnnation for the strike.” Id.
(footnote 1). In addition to stating that the issue on appeal was defense counsel’s failure to
proffer a race-neutral reasen, which was not the issue on appeal, the Court of Appeals’
implication that the Petitioner could have justified the strike based on defense counsel’s

relationship with the juror’s husband is directly foreclosed by this Court’s holding in Payton v.

7 The Petitioner would note that the Court of Appeals initially expressed its “concern[] with the potential for
prejudice with Juror 146 seated on the re-struck jury.” Taylor I, supra, 396 S.C. at 200, 720 S.E.2d at 525 This
language was removed from Taylor IL.
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Kearse, 329 S.C. 51, 495 S.E.2d 205 (1998). In Payton, this Court held that “a discriminatory
explanation will vitiate the entire selection process regardless of the genuineness of the other
expianations for the strike.” 329 S.C. at 59, 495 S.E.2d at 210. Therefore, £h6 Petitioner could
not have raised the issue that the Court of Appeals apparently identified as potentially viable,
which demonstrates that the Court of Appeals simply misunderstood the prevailing law in this
context.

" Additionally, after reciting the arguments niade by the parties to the trial court, the Court
of Appeals held that “we are udablé to find anything clearly erroneous in the trial court’s
determination Taylor failed to offer a. race neutral explanation for striking Juror 146.” Taylor II, .

supra, 731 S.E2d at 600 (emphasis added). The issue on appeal was not whether or not the

Petitioner offered a race-neutral reasbn for striking Juror 146, which would be an issue-

pertaining to the second step of the Batson procedure. See generally Payton, supra, at 56, 594
S.E.2d at 208 (holding that because the reason for the strike was that the jurbr was a “redneck”, it

“was not race-neutral on its face, [and] we need not reach the third step of the analysis™); State v.

Cochran, 369 S.C. 308, 315, 631 S.E.2d 294, 298 (Ct. App. 2006) (holding that “unless the
discriminatory intent is inherent in_.a fuhdamenféll& implausible explanation, the opponent of the
strike must make ba bona fide showing that the proponent of the »stﬁke_ seated a juror who shared
nearly every quality with the struck juror other fhan race to establish pretéxt”). To the contrary,
the issue was whether or not the trial court found that the race-neutral reason presented by
defense counsel was pretextual—an issue pert_ainirig to the third step of the Batson procedure.
Since the Court of Appeals subsequently conciuded that “the State demonstrated Taylor’s

explanation was mere pretext’; and that it was “deferring] to the trial court’s finding of

1
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purposeful discrimination,” the Court of Appeals unquestioﬁably reached coﬁﬂicting legal
fulings with regard to this issue. Taylor II, supra, 731 S.E.2d at 600.

Finally, turning to the actual merits of the issue, it is clear that the Court of Appeals erred
in upholding the trial court’s finding of purposeful discrimination because the language of the
Court of Appeals’ opinion appears to reject the basis of the trial court’s ruling. As explained :
above, defense counsel initially argued that he struck Juror 146 based on her education, but
clarified that he struck her based on her position in management and her level of employment.
Importantly, defense counsel explained that he was unaware of the specific levels of education of
each of the jurors, see App. p. 16, lines 20-21; p. 34, lines 13-16, so that when he spoke “abogt
education,” he spoke “about the actual position a person is in.” App. p. 34, lines 10-11. Despite
this explanation, the trial court found that Juror 138 was similarly situated because of her
education, and made his ruling explicitly contingent on the education argument initially
presented by defense counsel: |

The Court: ... The troubling thing about the State’s reasoning is
because of her degree of education and then explained that, but, of

course, I've got to go with my initial interpretation of it or my
analysis of what you explained about her education.

[Jﬁror 138] even though a black female with four years of post-

high school education and employed with the same company for

18 years as an accountf[ant] you accepted her but did not accept

someone who is an administrative assistant with less formal

education who was a white female. '
App. p. 36, line 22-p. 37, line 16 (emphasis added). However, on appeal, the Court of Appeals
grounded its ruling in its determination that the State demonstrated pretext based on defense

counsel’s explanations pertaining to Juror 146’s employment:
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Although employment is a race-neutral reason for striking a juror,
the State demonstrated Taylor’s explanation was mere pretext by
pointing to a similarly situated African-American juror whom
Taylor seated. See State v. Ford, 334 S.C. 59, 65, 512 S.E.2d 500,
504 (1999) (noting “it is legitimate to strike potential jurors
because of their employment”). Considering the record as a whole,
we see nothing clearly erroneous in the trial court’s determination
and defer to the trial court’s finding of purposeful discrimination.

Taylor II, supra,>73.1 S.E.2d at 600 (emphasis added).

The distinction between level of education and levél of employment is critical because
Juror 138 is a similarly situated individual if the former standard is used but not if the latter
standard is used. The ﬁial court erred in utilizing the former standard because defense counsel
unmistakably did not use his strike on the basis of the jurors’ education. The Court of Appeals
erred in misinterpreting the trial court’s ruling by holding that the trial court properly granted the

State’s Batson motion using the level of employment standard when in fact the trial court

actually used the level of education standard. In other words, the Court of Appeals reached a
result that is contradictory in reasoning to the trial court’s conclusions. The Petitioner
respectfully submits that thé Court of Appeals should have concluded that the trial court erred in
“go[ing] with my initial interpretation ... of what you explained about her education” and found
that the Petitioner’s actual reason for stﬁking the juror—her posifion in management—was not
pretextual. App. p. 36, line 25-p. 37, line 2. Since, as expiained above, Juror 146 was reseated
on the second jury, the Petitioner should be granted a new tnal |

In this case, the Court of Appeals misstated the record, failed to realize that Payton
controlled the argument that it iniplied the Petitioner could have raised, reached conflicting
conclusions regarding precisely what step of the m procedure it was reviewing, and
affirmed the trial court’s ruling for reasons that the trial court never accepted. In other words,

there is virtually nothing in this segment of the Court of Appeals’ opinion that is correct as a
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matter of law or fact. Furthermore, as haé been shown, the trial court improperly concluded that
defense counsel’s race-neutral explanatioﬁ for striking Juror 146 was pretextual inasmuch as the
Petitioner was clearly consistent in his strike of Juror 146 and his decision not to strike Juror 138.
Certiorari is warranted to‘r.eiIiew the Court of Appeals’ numeﬂms erroneous rulings with regard

to this issue.
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IL. The Court of Appeals erred in applying the test set

' forth in State v. Wallace as opposed to the more limited

test applied in State v. Clasby to improperly find that

 the trial court correctly admitted evidence of the 1999
incident pursuant to Rule 404(b), SCRE,

II. The Court of Appeals erred in concluding that evidence
of the 1999 incident should not have been excluded
pursuant to Rule 403, SCRE.

A. How the Issues Arose Below

The Petitioner was charged with criminal sexual conduct with a minor in the second
degree in Georgetown for engaging in anal intercourse with the victim in this case in the
Petitioner’s home in 1999. The Petitioner ultimately pleaded guilty to that charge. See App. p..
130, lines 3-7.%

Prior to the victim’s testimony before the jury, the Petitioner moved to exclude any
téstimony‘ regarding the underlying facts of the 1999 incident pursﬁant to Rule 403 and Rule
404(b), SCRE. Ai)p. p. 106, line 23-p. 107, line 11. The trial court conducted an in camera
hearing and permitted the victim to testify about the facts of both of the incident. The victim-
tesfiﬁed that when he was eleven years old, he Went on a camping &ip with the youth group at
the Petitioner’s church on November 6, _1998. App. p. 109, lines 3-7. After everyone else had
fallen asleep, the Petitioner carried the victim back to the tent where he was sleeping; touched the
victim’s rectum and penis, and forced the victim to do the same to him. App. p. 109, line 18-p.
110, line 11. The Petitioner then engaged in anal intercourse with the victim. App. p. 110, lines
12-16. The Petitioner then told the victim not to tell anyone about the assault, carried the victim
back to the tarp where everyone else was sleeping, and slept next to the victim the. rest of the

night. App. p. 110, lines 17-22.

8 As noted above, this Court has granted certiorari to review the denial of Post-Conviction Relief with regard to this
conviction.
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" The victim further testified that during the summer of 1999, when he was twelve years "

old, he went on a youth group trip to the beach and had gone back to the chufch to shower. App.
p. 118, lines 14-16. The Petitioner then asked the vicﬁﬁ and another member of the youth group
if they wanted to come to his house to showe;, and they accepted. App. p. 118, lines 17-19.
While the victim was showering, the Petitioner entered the bathroom, took off his clothing, got in
the shower with the victim, and proceeded to touch the victim again. App. p. 113, lines 7-12.
The Petitioner then engaged in anal intercourse with the victim. App. p. 113, lines 13-17. After
the assault concluded, the Petitioner told the victim not to tell anyone what had happened. App.
p. 114, lines 11-17. The victim then got dressed and left the bathroom. App. p. 1‘25, lines 9-10.

At the conclusion of the hearing, the Petitioner moved to exclude the victim’s testimony
on the basis that the evidence was inadmissible under Rule 403 and Rule 404(b), SCRE. App. p.
133, line 12-p. 134, line 25. The trial court ultimately ruled that the evidence of the 1999
incident was admissible, ﬁnding that .th'e evidende constituted “continued illicit intercourse
between the same parties.” See App. p. 140, line 11-p. 148, line 22. The Petitioner renewed his
objection prior to the victim’s testimony about the 1999 incident, which the trial court ovefrhled.
See App. p. 170, lines 9-12. | .

On appeal, the Petitioner argued that Rule 403 and Rule 404(b), SCRE, prohibited
admission of the victim’s testimony about the 1999 incident. See App. pp. 392-397. The Court
of Appeals found that the evidence was properly admitted. With regard to the Petitioner’s Rule
404(b) argument, the Court of Appeals found that “[t]he simi_larities between the 1998 rape and
the 1999 rape outweigh the dissimilarities” and found that the Petitioner’s “argument is without
- merit.” Taylor II, supra, 731 S.E.2d at 601. With regard to the Petitioner’s Rule 403 argument,

the. Court of Appeals found that “the trial court properly found the probative value of the 1999
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rape substantially outweighed the danger of unfair prejudice to Taylor.” Id. at 602. The
Petitioner 'ﬁled a petition for rehearing and argued that the Co_urt of Appeals should grant relief
on both of these issues. See App. pp- 502-504. This petition was denied by the Court of
Appeals. See App. pp. 512-513. . -

B. Discussion

The Petitioner asserts that the Court of Appeals’ conclusion that the bad act evidence was
properly admitted pursuant to Rule 403 and Rule 404(b), SCRE, misapplied this Court’s relevant
precedents. Consequently, the Petitioner respectfully contends that this Court should grant
certiorari with regard to these claims. See Rule 242(b)(3), SCACR.

As a general rule, evidence of other crimes or bad acts is-inadmissible to prove that the
charged crime occurred. Rule 404(b), SCRE; see also State v. Lyle, 125 S.C. 406, 118 S.E.-803
(1923). Other crimes or bad acts are admissible to establish a common scheme or plan when two
or more crimes are so closely related to each other .that pfoof of one tends to establish the
existence of the other. Rule 404(b), SCRE. In determining whether or not evidence should be
admitted pursuant to the commoxi scheme or plan exception, fhe court “must analyze the

similarities and dissimilarities between the crime charged and the bad act evidence to determine

whéther there is a close degree of similarity.” State v. Wallaéé 384 S.C. 428, 433, 683 S.E.2d
275, 278 (2009). If the similarities outweigh the diséinﬁlariﬁes, the evidénce of the other crime
or bad act is admissible under Rule 404(b), SCRE. Id.

Even if evidence of another bad act falls thhm a Rule 404(b), SCRE, exception, a court
may still exclude the evidence‘ if the probative value of the bad act evidence is substantially

outweighed by the danger of undue prejudice of admitﬁng the bad act. Rule 403, SCRE; see also

State v. Clasby, 385 S.C. 148, 682 S.E.2d 892 (2009). “The determination of the prejudicial
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effect of the evidence must be based on the entire record and the result will generally turn on the

facts of each case.” State v. Fletcher, 379 SC 17, 24, 664 S.E.2d 480, 483 (2008).

The | Peﬁtioner contends that'_ the Court of Appeals ‘e'rred in its Rule 404(b), SCRE,
analysis by focusing on all of the factors outlined in State v. Wallace, supra, as opposed to the
_narrower focus of State v. Clasby, supra. The Petitioner submits that proper application of thé
‘Wallace factors. highlighted in Clasby would result in a finding that the 1999 incident should not
have been ad:hitted by the trial court. The Petitioner will first examine the differences between
| Wallace and Clasby before turning to how those cases should have been utilized by the Court of

Appeals in this case.

In Wallace, this Court was presented with a case where the State sdught to admit
evidence that the defendant sexually abused the victim’s sister. 384 S.C. at 431-432, 683 S.E.2d
at 276-277. This Court held that trial courts should consider five factors in multiple-victim
cases: |

[W]hen determining whether there is a close degree of similarity

between the bad act and the crime charged: (1) the age of the

victims when the abuse occurred; (2) the relationship between the

victims and the perpetrator; (3) the location where the abuse

‘occurred; (4) the use of coercion or threats; and (5) the manner of

the occurrence, for example, the type of sexual battery.
Id. at 433-434, 683 S.E.2d at 278. This Court then cited two cases for support, both 6f which
also dealt with multiple victims ‘of the same defendant: State v. Hallrhan, 298 S.C. 172, 379

S.E.2d 115 (1989); and State v. McClellan, 283 S.C. 389, 323 S.E.2d 772 (1984). 1d. at 434,

In Clasby, decided the same day as Wallace, this Court was presented with a case where
the State sought to admit evidence that the defendant sexually abused the same victim on
occasions prior to the charged offense. 385 S.C. at 151-153, 682 S.E.2d at 893-894. This Court

then held that “a close degree similarity exists between the crimes charged and the bad act
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evidence” and féunci that the evidence was admissible. Id. at 156, 682 S.E.2d at 896.
Immediately after reaching this conclusion, this Court cited to Wallace for the following holding:
“holding that in weighing the similarities and dissimilarities between the crime charged and the
bad act evidence a trial court should consider, among other factors, the location where the abuse
occurred, the use of coercion or threats, and ﬁe manner of thé occurrence, for example, the type
of sexual battery.” Id. at 157. In other words, the Court cited Wallace’s ﬁnal three factors, and
not the first two factors for courts to consider in a same-victim case. This Court then cited to

several same-victim cases for support: State v. Whitener, 228 S.C. 244, 89 S.E.2d 701 (1955);

State v. Kirton, 381 S.C. 7, 671 S.E.2d 107 (Ct. App. 2008); State v. Mathis, 359 S.C. 450, 597

S.E.2d 872 (Ct. App. 2004); State v. Weaverling, 337 S.C. 460, 523 S.E.2d 787 (Ct. App. 1999).
1d, at 157-158, 682 S.E.2d at 896-897. |

The Petitioner submits that by citing to the final three factors identified in Wallace

Clasby narrows _Mg’s five-factor test to a (three-factor test in same-victim'cases: (1) the
location where the abuse occurred; (2) the use of coercion or threats; and (3) the manner of the
occurrence. The Petitioner sﬁbmits that this narrowiﬂg is reasonable ahd proper, as the ﬁrst two
factors identified by Wallace in multiple-victim cases—the age of the victim gnd the relationship
between the »victim and the perpe_trator—ére constant in same-victim cases and thus would not
constitute a similarity that would indicate the presence of a common schemé or plaﬁ. The
Petitioner draws additional support for this conclusion from this Court’s use of the plural
“victims” instead of the singular “victim” in the first twd factors outline in Ea_lla£, which
further indicates that those factors should not be used in same-victim éasés.
The distinction between» the Wallace test and the Clasby test is critical in fhis case -

because the Court of Appeals unmistakably used Wallace’s five factors instead of the narrower
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focus of Clasby to find that the 1998 and 1999 incidents were similar and admissible under Rule

404(b), SCRE. The Court of Appeals’ discussion of the case parallels the Wallace factors to the

number: .

Turning to the Wallace factors, the 1998 and 1999 rapes occurred
nine months apart when Victim was 11 to 12 years old [*(1) the
age of the victims when the abuse occurred”]. Taylor was the
Victim’s pastor [“(2) the relationship between the victims and the
perpetrator”].  While the physical locations where the rapes
occurred are not identical, both rapes.occurred in connection with
church organized outings [“(3) the location where the abuse
occurred”]. After both rapes Taylor threatened Victim to prevent
him from revealing the rapes [“(4) the use of coercion or threats”].
Finally, the type of sexual battery in 1998 is identical to the sexual
battery in 1999 [“(5) the manner of the occurrence, for example,
the type of sexual battery”].

Taylor I, supra, 731 S.E.2d at 601 (emphasis added) (bracketed citations to Wallacé, supra, 384
S.C. at 433-434, 683 S.E.2d at 278). The Court of Appeals then concluded that “with the
excepti01_1 of the physical location of the rapes, all the ml'acg factors are highly similar” and
found that the evidence was properiy admitted under Rule 404(b), SCRE. I_d_

The Petitioner respectfully submifs that the Court of Appeéls erred in applying all of
Wallace’s factors opposed to C_Iailgy’s factors. If all of the Wallace factors are used in same-
victim cases, as they were here, it will be vhtuélly impossible for a defendant to chaliengé the
use of other bad acts as the defeﬂdant starts at an immediate disadvanfége due to the uﬁavoidable
fact that the first two Wallace f;ictors will always be _fdund to be similarities. The Petitioner
contends that certiorari should be granted to clarify the use of Wallace in same-victim cases and

to correct the Court of Appeals’ erroneous use of all of Wallace’s factors in this case.

Turning to the application of Clasby’s three factor test in this case, it is clear that both the
' trial court and the Court of Appeals erred in finding that evidence of the 1999 incident was

admissible. The Court of Appeals is correct that the type of sexual battery and the evidence of
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threats are consistent betWeen the 1998 and the 1999 incic‘ients.. However, virtually everything
else that occurred during each incident is dissimilar. In 1998, the incident occurred on a camping
trip. In 1999, the incident occurred at the Pétitioner’s home. In 1‘998, the ihcident occurred after
the Petitioner put his hand over the victim’s mouth, forcibly carried him away to another location
at the camping site, and engaged in intercourse with the ,victim. In 1999, the incident occurred
after the Petitioner entered the bathroom with the victim and engaged in intercourse with him.
There is no evidence that a forcible kidnapping occurred, that the Petitioner forcibly prevented
the victim from screaming out, or that the Petitioner physically carried the victim away to a
separate location in 1999. In 1998, the Petitioner carried the victim back to the tarp where
everyone else was sleeping and slepf next to him by holding him close throughout the course-of
the night. In 1999, after the sexual battery was completed, the Petitioner left the bathroom and
left the victim alone. All of ﬁese factors are critical to determining whether or not there was a
“common scheme” in the Petitioner’s assaults against the victim, and none of these facts were
even examined by the Court of Appeals. It is clear that there-was no “common scheme” as, aside
from fhe actual type of assault, virtually nothing about the incidents is similar. Under Clasby,
the evidence of the 1999 incident should have been excluded.

The Petitioner-also submits that the Court of Appeals’ decision is in conflict .With the

decision of the Court of Appeals in State v. Fonseca, 383 S.C. 640, 681 S.E.2d 1 (Ct. App.

2009), which was adopted by this Court in full in State v. Fonseca, 393 S.C. 229, 711 S.E.2d 906
(2011). In Fonseca, a same-victim case, the Court of Appeals found that evidence that the
‘defendant had rubbed the victim’s vagina and ekposed his penis to her in 2001 was inadmissible
as evidence of a common scheme or plan when the defendant was charged with rubbing “his -

genitals up against hers in a manner simulating intercourse” in 2003. 383 S.C. at 644, 681
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S.E2d at 2; The Court of Apbeals held that there was “no compelling arguxhént of any
similarities between the two occurreﬁces,” and that there was nothing that could “overcome the
fact that the incidénts are remote in time,” despite the fact that they occurred at the same location
and involved similar, though not exactly the same, physical conduct. Id. at 649, 681 S.E.2d at 5.

However, had the Court of Appeals utilized all of Wallace’s factors in Fonseca, as the Court of

Appeals did in this case, the incidents would have undoubtedly been found to be similar, since
they involved the same ‘partiés at roughly the same age and the victim’s relationship to the

defendant remained static. Consequently, the Petitioner submits that the Court of Appeals’

decision in this case is also in conflict with the Court of Appeals’ decision in Fonseca, which was

adopted by this Court as its own, and that the result reached in Fonseca should be the result

reached in this case.

Finally, the Petitioner argues that he was prejudiced by the admission of the 1999
incident in this case. The Court of Appeals correctly identified “the prejudicial effect of
admitting evidence of other crimes;, wrongs, or acts based upon the degree of similarity with the

charged crime.” Taylor 11, supra, 731 S.E.2d at 601. Since the evidence in this case consisted
| almost entirely of the victim’s testimony, the error in bolstering his about the 1998 incident
through his testimony concerning the 1999 incident cannot be harmless. Furthermore, the
Petitioner was able to mount a defense to the 1998 incident, it not the 1999 incident, due to his
guilty plea pertaining to the 1999 incident. Had the 1998 incident been tfle only sexual assault -
the Petitioner had to defend against, the Petitioner would have stood a much stronger chance in
securing a not guilty verdict on both charges stemming from that incident; Accordingly; the

Petitioner submits he has demonstrated error by the Court of Appeals and resulting prejudice,
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and that certiorari should be granted by this Court to review this portion of the Court of Appeals’
ppinion. | |
Assuming, arguendo, that the Court of Appeals properly concluded that the evidence of
‘the 1999 incident was properly admitted under Rule 404(b), SCRE, the Petitioner submits that
the Court of Appeals erred in finding that the evidence of the 1999 incident shoﬁld not have been
excluded pursuant to Rule 403, SCRE. Admission of the 1999 incident made it virtually
impossible for the Petitioner to defend against the charges since he would have to disprove that
both crimes occurred and he had already pleaded guilty to the 1999 incidént. This constitutes
undue prejudice to the Petitioner. Consequently, the Petitioner submits that the evidence of the
1999 incident should have been excluded pursuant to Rule 403, SCRE, and that the Court: of

Appeals erred in reaching the contrary conclusion.
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“IV.  The Court of Appeals erred in ﬁpholding the trial
court’s denial of the Petitioner’s motion for a directed .
verdict based on venue.
A. How the Issue Arose Below

At trial, the State presented the testimony of four witnesses. The first witness, Gaye
Allen Cooke, was a child therapist who did not testify about the facts of the case. See App. p.
51, line 15-p. 68, line 9. ' |

The second witness was the victim’s mother. She testified that she had been told that the
camiping trip took place in Williamsburg County because the victim told her that the trip was in
Williamsburg County. App. p. 90, line 22-p. 91, line 5. She was also told by someone that the
campsite was located on “the other side of Andrews.” App. p. 91, lines 16-17. She did not go on
the camping trip. App. p. 90, lines 14-16; p. 91, lines 24-25.

The third witness was the victim. He testified the location of the campsite wés “[j]ust
outside of Andrews..’-’ App. p. 164, line 20. He acknowledged that certain parts of Andrews were
located in Georgetown County as well as in Williamsburg County. App. p. 165, lines 11-13.
The victim further testified that he did not know where the cémpsite was located and that the
only reason he thought it was in':Williamsburg County was because someone had told him that
the campsite was there. App. p. 224, lines 8-18.

The fourth and final witness was Laura Rogers, a sergeant with the Williamsburg County

Sheriff’s Office. She testified that she got directions from the victim over seven years after the

1998 incident. App. p. 230, lines 17-22; p. 247, lines 3-16. She followed these directions to a-

location that she found which she described as “very deep” in Williamsburg County. See App.
p. 247, line 17-p. 248, line 9. She thought that the location “was familiar” to the description of

the campsite given to her by the victim. App. p. 254, line 2.
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At the close of.‘ the State’s case, the Petitioner moved for a directed verdict due to the
State’s failure to prove that the incident occurred in Williamsburg County. App. p. 259, line 5-p.
261, line 7. The trial court denied the direct verdict motion becapse “the're is evidence, however
weak [about] the whereabouts of the alleged incident.” App. p. 267, lines 17-18. The Petitioner
renewed his motion at the conclusion of his case, which the trial court denied as well. App. p.
304, line 7-p. 307, line 6.

On appeal, the Petitioner argued that the trial court erred in denying his motions for a
directed verdict on the basis of venue. See App. pp. ‘398-401. The Court of Appeals rejected this
argument, finding that “the State presented sufficient evidence to gstablish the 1998 rape .
occurred in Williamsburg County.” Taylor II, supra, 731 S.E.2d at 602. The Petitioner filed a
petition for rehearing arguing that the Court of Appeals should reconsider its findings and grant
relief. See App. pp. 504-505. This petition was denied by the Court of Appeals. See App. pp.
512-513. |
B. Discussion

The Petitioner asserts that the Court of Appeals’ finding that the State presénted
sufficient evidence of venue was manifestly erroneous given the evidence presented at trial.
Therefore, the Petitioner respectfully requests that ceftiorari should be.gi'anted with regard to this
issue. See Rule 242(b), SCACR. |

“A criminal defendant is entitled to a directed verdict when the State fails to preseﬁt

evidence that the offense was committed in the county alleged in the indictment.” State v.

Williams, 321 S.C. 327, 333, 468 S.E.2d 626, 630 (1996). “[V]enue, like jurisdiction, in a

criminal case need not be affirmatively proved, and circumstantial evidence of venue, though

slight, is sufficient to establish jurisdiction.” Id. at 334.
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In the present case, the State alleged that fhe 1998 incident occurred in Williamsburg

County. App. pp. 377-378. The Court of Appeals held that “the State presented sufficient - |

evidence to establish” venﬁe in ‘Williamsburg County based on its recitation of the record.

Taylor I, supra, 731 S.E.2d at 602. The record, however, clearly demonstrates that there was no

such evidence. The victim’s mother testiﬁed that she was told the incident occurred in
. Williamsburg County by the victim. The victim testified that he was told the incident occurred
_ in Williamsburg County by someone else. Conséquently, since there is no evidence to infer that
the incident occurred in- Williamsburg County from the victim’s testimony or his mother’s, the
only testimony that could provide‘eyidence of venue is that given by Sergeant Rogers.

Sergeant Rogers testified that she followed the victim’s directions, given seven years
after the incident, to a location “very”. deep in Williamsburg County thét “was familiar” to what
the victim had described. App. p. 248, lines 8-9; p. 254, line 2. It is impossible for this location
to be the area where the incident occurred as the campsife waé near Andrews, which is located on
the border between Williamsburg County and Georgetown County, and could not be “deep” in
Williamsburg County. Consequently, there is no evidence that was presented at the trial that the
incident occurred in Williamsburg County, and the Court of Appeals erred in upholding the
deni?ll of the Petitioner’s directed verdict motion on the basis of venue. The Petitioner
respectfully submits that certiorari should be granted on this issue to review the clearly erroneous

findings of the Court of Appeals.
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V. The Court of Appeals erred in finding the Petitioner’s
argument that a life without parole sentence should not
" have been imposed pursuant to S.C. Code Ann. §17-25-

50 unpreserved for appellate review.

A. How the Issue Arose Below

Following the jury’s verdict, the Petitioner argued tﬁat the LWOP notice should be
quashed because “this offense does not qualify for life without parole.” App. p.. 322, lines 12-13.
Specifically, the Petitioner argued that since the predicate “most serious” conviction occurred
later in time than the offenses of conviction, he should not be sentenced to life without parole.
See App. p. 324, _lines 4-14. The trial court denied this motion, but specifically permitted the
Petitioner to file “a Motion for Reconsideratioﬁ of sentencing so that he can mdre fully set forth
his position to inapplicability of [§17-25-45] to these procéedings.” App. p.‘ 335, lines 8-11.

The Petitioner then filed a motion to‘ reconsider the sentence. App. p. 337. At the f
hearing on the motion, the Petitioner argued that S.C. Code Ann. §17-25-50 barred imposition of
life without parole sentences in this case:

Mr. Barr: And of course, .fudge, under thel circumstances we

would certainly take the position that ... that with respect to the

parties, with respect to the various allegations surrounding these

two events that they ... they certainly could easily be looked upon

as one as opposed to two separate incidents.

The Court: Uﬁder 17-257

Mr. Barr: Under 17-25.
App. p. 346, lines 14-19 (ellipses invoriginal)b. Building on this argument, the trial court.asked
the State whether because “it is my ruling that [the offenses constifutej one common scheme or
plan for Lyle purposes, does that require ﬁe to find that it’s one continuous event fdr sentencing

purposes?” App. p. 352, lines 18-23. In its order denying the Petitioner’s motion to reconsider

sentence, the trial court answered that question in the negative:
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The defendant now claims that pursuant to S.C. Code Section 17-
25-50, the Williamsburg County conviction and the Georgetown
County conviction should be treated as one offense for sentencing
purposes. ... The defendant urges this result on the basis that the
Williamsburg and Georgetown crimes involved the same victim
and on the basis that the Georgetown County incident was
admitted into evidence ... as part of a common scheme or plan. I
disagree. The defendant’s actions did involve a common scheme
or plan -...; however, there is no authority for the proposition that
separate offenses which amount to a “common scheme or plan” ...
are necessarily “so closely connected in point of time that they
may be considered as one offense” under Section 17-25-50. ..
Therefore, the LWOP notice should not be quashed on this basis.

App. pp. 367-368.

-On appeal, the Petitioner argue'd that the tnal court erred in sentehcing h1m to life without
par'ole due to the iﬁterplay of Rule 404(b), SCRE, and §17-25-50 in this case. See App. pp. 402-
406. The Court of Appeals found that this issue was not preserved for appeilate review because
it was raised in the first instance at the motion to reconsider sentcnéé hearing and because the

trial court raised the issue sua sponte. Taylor 11, supra, 731 S.E.2d at 603. The Petitioner filed a

petition for rehearing arguing_that the Court of Appeals should reconsider its conclusions, find

that the issue was preserved, and grant relief. 'ﬁ App. pp. 506-509. This petition was denied
by the Court of Appeals. See App. pp. 512-513.

B. Discussion

The Petitioner asserts that the Court of Appeals’ finding that this claim was unreviewable

on appeal was both directly contrary to this Court’s holdings regardmg issue preservation and

was an improper refusal to hear a novel claim regarding the interplay between Rule 404(b)
SCRE, and S.C. Code Ann. §17-25-50. Accordingly, the Petitiongr respectfully submits that

certiorari should be granted with regard to this claim. See Rule 242(b)(1); (3), SCACR.
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S.C. Code Ann. §17-25-45 authorizes prosecutors to seek a mandatory life without parole

sentence if a defendant, upon conviction for a “most serious” offense, has been convicted

9

previously of another “most serious” offense.” Criminal sexual conduct with a minor in the -

second degree is a “most serious” offense. S.C. Code Ann. §17-25-45(C)(1). “For the purpose
of determining a pribr or previous conviction under this section and Section 17-25-50, a prior or
previous conviction shall mean the defendant has been convicted of a most serious ... offense, as
may be applicable, on a separate occasion, prior to the instant adjudication.” S.C. Code Ann.
§17-25-45(F). S.C. Code Ann. §17-25-50, the critical provision at issue m this éase, providés:

In determining the number of offenses for- the purpose of
imposition of sentence, the court shall treat as one offense any
number of offenses which have been committed at times so closely
connected in point of time that they may be considered as one
offense notwithstanding under the law they constitute separate and
distinct offenses.

S.C. Code Ann. §§17-25-45(F) and 17-25-50 must be construed together. State v.

Gordon, 356 S.C. 143, 588 S.E.2d 105 (2003), overruled on other grounds by Bryant v. State,

384 S.C. 525, 683 S.E.2d 280 (2009). §17-25-50 precludes an LWOP sentence imposed
pursuant to §17-25-45 ;‘when thé multiple offenses are inextriﬁably connected and share an
immediate temporal prokimity.” Bj@l_’ll, 384 S.C. at 532, 683 S.E.2d at 284. Stated differentiy,
§17-25-50 prohibits thé impositibn of an LWOP sentence when the facts of the dffense of
conviction and the facts of the prior “most serious” convi_ctidn coﬁstitute “one continuous course

of conduct.” Gordon, 356 S.C. at 151, 588 S.E.2d at 109. “The cases which have found ‘one

continuous course of conduct’ under §17-25-50 have been cases in which, for example, the

9 At the time of the Petitioner’s trial, the two-strike portion of §17-25-45 was mandatory regardless of the
prosecutor’s decision to seek its application. See S.C. Code Ann. §17-25-45(G) (2007). The statute has since been
amended to give the prosecutor the discretion to use the statute in all cases. See S.C. Code Ann. §17-25-45(G)
(2010). This amendment is not material to the case, as the prosecutor formally sought the LWOP sentences imposed
in this case.
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defendant had twd convictions arising out of a single incident; or.situation‘s which involve crimes
closely connected in point in ltime; or apply to a single continuous crime spree.” Koon v. State,
372 S.C. 531, 533-534, 643 S.E.2d 680, 682 (2007) (internal citations oxhittéd).

* The Court of Appeals did not reach the merits of the Petitioner’s argument pertaining to
the application of §17-25-50 in this case because it found that the Petitioner “never raised it
during trial” and only “approach[ed] the issue at the post-trial motion hearing.” Taylor II, supra,
731 S.E.2d at 603. The Court of Appeals also found that the Petitioner “argue[d] one ground‘ for
érror at trial and a different groﬁnd for error on appeal” because it found that the Petitioﬁer
“repeatedly maintained the trial court erred in sentencing him to life without parole because the .
predicate most sen'éus offense, the 1999 rape, occurred after the 1998 rape™ “at trial and during
argument on his thotion to reconsider.” Id. The‘Petitioner submits that these rulings are in an
inherent conflict, as the Court of Appeals acknowledged that the Petitioner argued the issue at
the post-trial motion hearing but then stated that the P%:tiﬁoner did not argue the issue. Since the
Petitioner did argue thé issue at the post-trial héariﬁg, énd raised it befofe the trial court did, see
Apb. 346, lines 14-17 (“under thé éircumstanées we wouldl certainly take the position that ...
they certainly could easily be looke;d upon as one as opposéd to two separate incidenté”), the
Court of Appeals clearly erred in finding that the issue was unpreserved due to defensé cbunsel’s
failure to argue the issue at the poét-trial motion ﬁea.n'ng. 10

Furthermore, the Petitioner submits that ﬁe Court of Appeals erred in .ﬁnding that this. |
claim was unpreserved because 1t was raised in the first instancé ata posi—trial‘ motion hearing.

While the specific claim certainly was not fully broached until the post-trial motion hearing, the

1 The Petitioner would also note that the trial court certainly felt that the Petitioner argued the issue in the first
instance. See App. pp. 367-368 (“The defendant urges [application of §17-25-50] on the basis that the Williamsburg
and Georgetown crimes involved the same victim and on the basis that the Georgetown County incident was
admitted into evidence ... as part of a common scheme or plan™) (emphasis added).
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trial court explicitly permitted the Petitioner to file post-trial motions to reconsider thé sentence
if he developed any argument that woﬁld prevent imposition of a life without parole sentence.
See App. p. 335, lines 6-13; see also p. 325, lines 13-20. The Petitioner shoﬁld not have been
forced, to preserve his sentencing afguments for appeal, to make his arguments immediately
when he had been given permission by the trial court to make his arguments at a later date. See
generally Rule 18(a), SCRCrimP (“Counsel shall not attempt to further argue any matter after he
has been heard and the ruling of the court has been pronounced”).

Finally, the Court of Appeals’ refusal to rule on the merits of this issue frustrates the
purpose of preservation rules as set forth by this Court. “Issue preservation rules are designed to
give the trial court a fair opportunity to rule on the issues, and thus provide us with a platform for
meaningful appellate review.” Herron v. Century BMW, 395 S.C. 461, 465, 719 S.E.2d 640,
642 (2011) (citing Queen’s Grant II Horizontal Prop. Reg. ime v. Greenwood Dev. Corp., 368
S.C. 342, 373, 628 S.E.2d 902, 919 (Ct. App. 2006)). “Imposing such a-requirement on the
appellant ‘is meant to enable the lower court to rule properiy after it has considered all relevant

facts, law, and arguments.”; Id. (quoting I'On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406,

422,526 S.E.2d 716, 724 (2000)). This is not a case where the Petitioner is attempting to reverse

the trial court on an issue the trial court never addressed. Instead, the trial court heard oral

* argument on the Petitioner’s claim and made full findings regarding the applicability of Rule

404(b), SCRE, and §17-25-50 to this case. Stated differently, the trial court was given “a fair
opportunity to rule on the issuef]” and, by filing a full order on that issue, the trial court

“provide[d] [this Court] with a platform for meaningful appellate review.” Herron 395 S.C. at

465, 719 S.E.2d at 642. The Petitioner submits that this Court should grant certiorari and use

that platform to rule on the novel claim that the APetitidner presents on this appeal.
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The Petitioner asserts that the considerations. governing the admission of the 1999
incident in this case pursuant to Rule 404(b), SCRE, and the considerations governing the
application of §17-25-50 converged in this case.!! Both the trial court and the Court of Appeals
found that evidence of the 1999 incident was properly admitted to show a “pattern of continuous
illicit conduct.” See App. p. 138, lines 21-22; Taylor II, supra, 731 S.E.2d at 601 “(In our view,
the concept of continued illicit intercourse between the same parties in sexual abuse cases is

another way of stating the common scheme or plan exception to Rule 404(b)”). The Petitioner

. submits that any set of actions that meet the definition of “continuous illicit conduct” must be

subsumed within the definition of “continuous course of conduct.” Both terms require a
sequence of actions that are so closely connected that they are treated under the law as one
continuous criminal scheme.

This Court’s precedents bear this argument out. Determining whether or not other

| crimes, wrongs, or acts are admissible as a common scheme or plan pursuant to Rule 404(b),

SCRE, requires a trial court to “analyze the similarities and dissimilarities between the crime

charged and the bad act evidence to determine whether there is a close degree of similarity.”

State v. Wallace, supra, 384 S.C. at 433, 683 S.E.2d at 278. Sirhilarly, in virtually every case

applying §17-25-50, this Court has focused on the facts of each incident and compared their

similarities and dissimilarities to the facts of the offense of conviction. See Bryant v. State.
supra, 384 S.C. at 533, 683 S.E.2d at 284 (“Bryant committed the three separate armed robberies
on different days, at different locations, and the robberies involved different victims™); Koon v.
State, supra, 372 S.C. at 534, 643. S.E.2d at 682 (“We find the March 28th burglary of a different

building, in a different location, which occurred two weeks later, clearly constitutes a separate

' The Court of Appeals initially found that the Petitioner made a “persuasive” argument regarding the interplay of
Rule 404(b), SCRE, and §17-25-50 in this case. See Taylor I, supra, 396 S.C. at 205, 720 S.E.2d at 528 (footnote
4). This statement was removed in the substituted opinion in Taylor II.
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burglary”); Clearly, the considerationé present in §17-25-50 cases are fhe same as those present
in common scheme or plan cases. |

Inasmuch as the analysis used for the application of Rule 404(b), SCRE, should haye
been the same analysis used for application of §17-25-50, the Petitioner respectfully submits that
the trial court should have found that the 1998 incident and the 1999 incident constituted a
“continuous course of conduct” and one offense for the purpose of §17-25-50. The Petitioner’s
life without parole sentences, therefore, are invalid. The Petitioner submits that certiorari should

be granted to review this novel issue.
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- CONCLUSION

_It'took the Court of Appeals approximiately sixteen months after hearing oral argument |

and two full published opinions to reach a final conclusion in this case. As has

‘been

demonstrated, the rulings reached by the Court of Appeals are contradictory, misstate the

evidence, and are contrary, both in spirit and in letter, to prior rulings of this Court and

of the’

United States Supréme Court. Conseqhently, all of this Court’s primary reasons for granting

certiorari, absent a dissent in the Court of Appeals, are present in this case. See Rule 242(b),.

SCACR. For all of these reasons, the Petitioner asks this Court to grant the petition and to allow

full briefing on these issues.

Respectfully submitted,

JEREMY A. THOMPSON
Attorney and Counselor at Law

Law Office of Jeremy A. Thompson, LLC
P.O. Box 12891

Columbia, SC-29211

803-779-2555

803-779-2556 FAX

j er_emyatlaw@y ahoo.com
ATTORNEY FOR PETITIONER.
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I11.

Iv.

STATEMENT OF QUESTIONS PRESENTED

The Court of Appeals properly afﬁrmed the trial court’s grant of
the State’s motion to q-uashithe jury pursuant to Batson v.
Kentucky' based on the pretextual reason offered by counsel for
striking a juror.

The Court of Appeals properly affirmed the trial court’s
admittance of testimony related to the 1999 incident between
Petitioner and the victim to demonstrate a common scheme or
plan, and the testimony’s probative value clearly outweighed the
danger of unfair prejudice. (Petitioner’s Issues I and III).

The Court of Appeals properly affirmed the trial court’s denial of

“Petitioner’s motion for a directed verdict because the State

demonstrated sufficient evidence indicating venue was proper in
Williamsburg County.
The Court of Appeals properly affirmed the trial court’s sentence

of life without parole pursuant to section 17-25-45 of the South

Carolina Code. .

' 476 U.S. 79 (1986).
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o °
STATEMENT OF THE CASE

Procedural History

The State agrees with Petitioner’s procedural Statement of the Case.

Factual Background

Petitioner was the senior pastor of a community church in Murrells Inlet. The
victim participated in youth activities at Petitioner’s church. (T.156-157; App.161-162).
In November 1998, when the vicﬁm was 11 years old, Petitioner invited the boys in the
youth group to go on a camping trip next to the Black River outside of Andrews, South
Carolina off Highway 521. (T.158-160; App.163-165). Thé boys all stayed under a large
tarp, and Petition_er had his own tent, which was used for the gear. (T.161; App.166).

The victim Was awakened by Petitioner, who covered the victim’s mouth and
carried him to Petitioher;s tent. Once inside the tent, Petitioner took off the victim’s
clothes and touched him on his penis and anus. Petitioner also made the victifn touch
him on the penis. Petitioner then .anally raped the ’ll-yeér-old victim. (T.161-162;
App.166-167). When Petitioner finished, he carried the victim back to the tarp where thé
other boys were sleeping, told him very sternly not to tell anyone, and then slept beside
the Qictim the remainder of the night. (T.163; VApp. 168). |

During the summer of 1999, the victim went on another youth trip, this time 4to
Huntington Beach State Park. (T.l66; App.171). After a day at tﬁe bééc_:h, the church
members met back at the church to shower. The showers were full so Petitioner asked
the victim and one other boy if they wanted to go to his house to shower. (T.167;
App.172). While the victim was showering, Petitioner entered the bathroom and took off

his clothes. Petitioner entered the shower with the victim, touched the victim on the
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penis and anus, and made the victim touch him in the same locations. Petifionef then
anally raped the 11-year-old victim for the second time. (T.169-170; App.174-175).
When Petitioner finished, he again told the victim not to tell anyone. The victiﬁ did not
tell Petitioner’s wife, who ’wés home at the time of the attack, because he was scared and
felt helpless. (T.171-172; App.l76-177l).

-When the victim was 17 years old, he told a friénd what happened to him on the
two church youth trips. The friend told his aunt, a counselor, whd convinced tﬁe victim
to tell his parents. (T.177; App.182). The incidents were both repoﬁed to the _.
Georgetown Couhty Sheriff’s Depanment. It was later determined the 1998 incident
occurred in Williamsburg County, so the victim reported it to Sergeant Laura Rogers with

“the Williamsburg County Sheriff’s Department. (T.178; 235-236; App.183; 230-23,1).
Rogers, follo'wing directioﬁs given by the victim, found the location of the 1998 camping
trip and determined it was in Williamsburg County. (T.192-193; 242-243; App. 187-188;
237-‘238).

Petitioner was indicted on bcharges of criminal sexual conduct with a minor in the
second degree and kidnaping stemming from the 1998 incident. At trial, he attempted to
exclude the victim’s testimony regarding the 1999 incident. The court admitted the
testimony and the jury found Petitioner guilty as charged. He was sentenced to life |

without the possibility of parole.
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o o
ARGUMENT. |
I The Court of Appeals properly affirrned the trial court’s grant
of the State’s motion to quash the jury pursuant to Batson v.
Kentucky based on the pretextual reason offered by counsel
for striking a juror. :

The Court of Appeals correctly found the trial court’s grant of the State’s motion
to quash the jury pased on a violatron of Batson was appropriate given the pretextual
reason offered by Petitioner’s counsel. Peti'tioner asserts the reason he provided was
race-neutral and not mere:pretext. Petitioner’s trial counsel gave a reason which was
mere pretext, and the pretext was shown by a demonstrationl of a similarly situated
member of another race seated on the jury.‘ The trial court, therefore, properly quashed
the jury and required Petitioner not to strike the juror when she r/vas again selected.

In criminal cases, ’rhe appellate court sits to review errors of law only. State v.
Wilson, 345 S.C. 1, 5-6, 545 S.E.2d 827, 829 (2001); State v. Butler, 353 S.C. 383, 388,
577 S.E.2d 498, 500 (Ct. App. 2003). The appellate court is bound by the trial court’s

factual findings unless they are clearly erroneous. Id. On review, this Court is limited to

determining whether the trial court abused its discretion. State v. Edwards, 384 S.C. 504,

508, 682 S.E.2d 820, 822 (2009).

In Batson v. Kentucky, 476 U.S. 79, 89 (1986) the Supreme Court through the

" Equal Protection clause forbade the use of peremptory challenges to strike jurors becausev

of their race, See State v. Haigler, 334 S.C. 623, 515 S.E.2d 88 (1999) In State v.

Evms, the Supreme Court reiterated the procedure the trial court is to follow for a Batson
hearing:

After a party objects to a jury strike, the
proponent of the strike_must offer a facially
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race-neutral  explanation.  Once  the

proponent states a reason that is race-

neutral, the burden is on the party

challenging the strike to show the
explanation is mere pretext, either by
showing similarly situated members of

another race were seated on.the jury or that

the reason given for the strike is - so

‘fundamentally implausible as to constitute

mere pretext despite a lack of disparate

treatment. The burden of persuading the

court that a Batson violation has occurred

remains at all times on the opponent of the

strike.

State v. Evins, 373 S.C. 404, 415, 645 S.E.2d 904, 909 (2007) (citing State v. Adams,
322 S.C. 114, 470 S.E.2d 366 .(1996); State v. Haigler, 334 S.C. 623, 515 S.E.2d 88
(1999)). Petitiorier contends the Court of Appeals failed to use this approach in its
analysis because it found Peiitioner failed to offer a race neutral explanation. The Court,
however, clearly explainedvvits reasoning for afﬁrniing the circuit court’s determination:
“Although employment is a race neutral reason for striking a juror, the State
demonstrated Taylor’s explanation was mere pretext by pointing to a similarly situated
African-American juror whom Tayloi seate;d.” State v. Taylor, 399 S.C. 51, 59, 731
S.E.2d 596, 600 (Ct. App. 2012). |

Additionally, South Carolina has rejected the “dual-motivation” doctrine in

' Batson casés, and instead, “South Carolina follows the ‘tainted’ approach whereby a

discriminatory explanation for the exercise of a peremptory challenge will vitiate other

nondiscriminatory explanations for the strike.” State v. Rayfield, 357 S C. 497, 503 593

S.E.2d 486, 489 (Ct. App. 2004) (cmng Payton v. Kearse, 329 S.C. 51, 59, 495 S.E.2d

205, 210 (1998)).
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This Court recently explained: -

Whether a Batson violation has occurred -
must be. determined by examining the
totality of the facts and circumstances in the
record. The opponent of the strike carries
the ultimate burden of persuading the trial
court that the challenged party exercised
strikes in a discriminatory ~manner.
Appellate courts give the trial judge’s
finding great deference on appeal and
review the trial judge’s ruling with a clearly
erroneous standard.

Edwards, 682 S.E.2d at 822 (intemal citations omitted).
In the instant case, Petitioner’s counsel used eight peremptory challenges to strike

white jurors, including Juror 146 who was an administrative assistant.?  Petitioner’s

counsel explained:

[ have found over the years that the more
education jurors have the less likely they are
to adopt arguments — they usually come with
their own idea or agenda. Over the years,
I’ve. learned to shy away from jurors with
higher education. And in addition to that, I
also know her husband personally and we
don’t get along.

(JuryT.12; App.12). The State responded by identifying a similarly situated individual
with a higher level of education. Juror 138 was identified as an accountant for eighteen
years with Tupperware and had sixteen years of education.?

Petitioner’s counsel then shifted the focus of his strike away from educgtion and

onto a completely different tract, saying:

2 petitioner states the Court of Appeals’ opinion incorrectly indicates all ten strikes were used to
strike white jurors. The State acknowledges eight strikes were used against white jurors. The
number, in the end, is irrelevant to the analysis used by the Court of Appeals.

3 The State also noted Juror 82 completed fourteen years of education, which is more than Juror
146, struck by Petitioner on the grounds of her education. (Jury T.18; App.18).

6
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Well, she’s an Administrative Assistant.
Inasmuch as she would be in management
that she would have got there by promotion

-or her qualification. Certainly she would

have met the qualification to be in
management. Bust she is in management. I

do have the note that the lady [Juror 138]

worked at Tupperware as an accountant. I

‘know that probably at least a substantial

number of Tupperware employees and I
don’t know- a black person at Tupperware
that is in management.

(JuryT.17; App.17). When 'questi'oned about the strike, Petitioner’s counsel again

attempts to explaih by changing his argument:

(JuryT.34; App.34).

As [ said, when | looked at the
Administrative’ Assistant or administrative
nature of this person’s employment.
Clearly, I recognized that she was a person
that wasn’t working in labor she was
working in management. Perhaps I should
have and I say that maybe I . .. a person

- with an education has an identity, but the

workplace at Tupperware and I don’t know
of any black people in management at
Tupperware.

The trial court uftimately concluded the reason given for the strike of Juror 146

was mere pretext and found the strike violated Batson. (JuryT.37; 39; R.37; 39). The

trial court quashed the jury and ordered a new jury be selected: Petitioner was not

allowed to strike Juror 146 during the second jury selection, and she was seated on the

jury. (T.7; R.43).

The trial court properly concluded the grounds for striking Juror 146 were mere

pretext. His initial reason for striking Juror 146 was due to her higher level of education.

A juror was seated with more education than Juror 146; and when the State noted this

7
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fact, Petitioner’s cbunsel tried to change his explanation by redeﬁping education to mean
her position and the fact as an administrative assistanf she was clearly in management.
Agaiﬁ this explématidn ringS hollow when Juror 146 ié.compared to the same j'uror, Juror
138, who was an accountant for Tuppgrware, clearly someone as much or more involved
in management than an administrative assistant. |

As found by the trial court, Petitioner’s grounds for striking Juror 146 were mere
pretext. The State demonstrated the pretext by offering examples of iﬁdividuals who
were similarly situated,‘ no matter which definition of education Petitioner attempted to
utilize to justify his strike. The trial court properly quashed the jury and Petitioner was
properly denied the opportunity to strike Juror 146 when she was sélected for the‘ second

‘jury. Accordingly, this Court should deny the Petition for Writ of Certiorari.
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II.  The Court of Appeals properly affirmed the trial court’s
admittance of testimony related to the 1999 incident between
Petitioner and the victim to demonstrate a common scheme or
plan, and the testimony’s probative value clearly outweighed
the danger of unfair prejudice. (Petitioner’s Issues IT and HI).

The Court of Appeéls correctly found the trial court did not abuse its discretion in
admitting evidence of another bad act committed against the victim in order to
demonstrate a common scheme or plan. Further, the Court of Appeals correctly found
the probative value of the other -act substantially outweighed the danger of unfair
prejudice to Taylor. Taylor, 399 S.C. at 61, 731 S.E.2d at 602.

Evidence of other bad acts is not admissible to prove the defendant's guilt except

to show motive, identity, existence of a common scheme or plan, absence of mistake or

accident, or intent. Rule 404(b); see also, Lyle, 125 S.C. 406, 118 S.E. 803.* When there

is a close degree of similarity between the crime charged and the prior bad act, both
appellate courts have held prior bad acts are admissible to demonstrate a common scheme

or plan. Seee.g., State v. Gaines, 380 S.C. 23, 30, 667 S.E.2d 728, 731 (2008). “When

determining whether evidence is admissible as common scheme or plan, the trial court
must analyze the similarities and dissimilarities between the crime charged and the bad

act evidence to determine whether there is a close degree of similarity.” State v. Wallace,

384 S.C. 428, 433, 683 S.E.2d 275, 277-78 (2009). “When the similarities outweigh the
dissimilarities, the bad act evidence is admissible under Rule 404(b).” Id.

This Court further explained:

[T]he trial “court should consider the
following factors when determining whether

¥ The other bad act resulted in a conviction as a result of a guilty plea by Petitioner so. there is no
need for the other bad act to be proved by clear and convincing evidence and Petitioner does not
challenge the proof of the other bad act.
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- there is a close degree of similarity between
the bad act and the crime charged: (1) the
age of the victims when the abuse occurred;
(2) the relationship between the victims and
the perpetrator; (3) the location where the
abuse occurred; (4) the use of coercion or
threats; and (5) the manner of the
occurrence, for example, the type of sexual
battery.

1d. at 433-34; 683 S.E.2d at 278 (citing State v. Hallman, 298 S.C. 172, 379 S.E.2d 115

- (1989); State v. McClellan, 283 S.C: 389, 323 S.E.2d 772 (1984)).

Petitioner first contends the Wallace factors are not appropriate for consideration

in this case because it is the same victim who is involved. He asserts the factors found in

State v. Clasby, 385 S.C. 148, 682 S.E.2d 892 (2009), should apply. In Clasby, this
Court again applied the similarities test found in Wallace. The Court explained:

When determining whether evidence is admissible as
common scheme or plan, the trial court must analyze the
similarities and dissimilarities between the crime charged
and the bad act evidence to determine whether there is a
close degree of similarity.” State v. Wallace, 384 S.C. 428,
683 S.E.2d 275 (2009). “When the similarities outweigh
the dissimilarities, the bad act evidence is admissible under
Rule 404(b).” Id.

Clasby, 385 S.C. at 155-156, 682 S.E.2d at 896. The Court found:

Because a close degree of similarity exists between the
crimes charged and the bad act evidence,  we hold the
proffered evidence satisfied the established requirements
for the admissibility of evidence under the common scheme
or plan exception. See Wallace (holding that in weighing
the similarities and dissimilarities between the crime
charged and the bad act evidence a trial court should
consider, among other factors, the location where the abuse
occurred, the use of coercion or threats, and the manner of
the occurrence, for example, the type of sexual battery). . . .

10
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Clasby, 385 S.C. at 157, 682 S.E.2d at 896-897 (emphasis added). While this Court in

Clasby focused on the ﬁngl three factors of M, the Court did not create a new test,
nor did the Court elfminatc the first two factors if they are relevant to the apalysis. As a
result, the Court of Appeals did not err by analyzing the.casé using the Wallace factors.

The similarities between the 1998 anal rape, for wﬁich Petitioner was on trial, and
the 1999 anal rape, for which he pled guilty and the State sought to admit as a common
scheme or plan, greatly .outweigh the differences. The incidents occurred between
Petitioner and the same victirh, roughly six months apart. At the time of both ihcidenfs,
Petitioner was the pastor of the church the child victim attended. This relationship did not
change and provided th¢ explanation for how Petitione.r was able to obtain access to the
victim, as well as demonstrated the control he would have over the victinﬁ given that
relationship. As a résult, thié factor analyzed in Wallace is clearly relevant in this case
even though the same victim was 1nvolved in both incidents. Petitioner committed both
anal rapes of the victim while the child victim and Pe;itioner were involved in a youth
trip with the church. | |

The methods used by Petitioner in both incidents were very similar. In both
occurrences, Petitionér separated the chilci victim from the remainder of the church
group. During both the 1998 act and the 1999 act, Petitioner touched the child victim on
his penis and anus and made the child touch Petitioner’s penis and anus. After the
touching, Pe.titioner anally faped"the child victim. Wﬁen finished with the 'sodomivzation,
he threatened the child not to tell anyone what had happened.

While the physical locations may have been different, all four other factors listed

in Wallace are extremely similar between the 1998 and 1999 acts. Even the location is
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similar in the sense that both incidents occurred while on church youth trips. The trial
court correctly found the 19-99 act was evidence of a common' scheme or plan and,
therefore, admissible under Rule 404(b) and _L1_1§ Further, even if you only analyzed the
final three factors as Petitioner contends, the similarities éontinue to greatly outweigh the
differences and so the admission as a common scheme or plan would still be appropriate.
Additionally, thé two incidents evidenced continued illicit conduct bétwéen
Petitioner and the child victim and were, therefore, admissible. See e.g., Clasby; 3.85
S.C. at 156, 682 S.E.2d at 896 (holding “[t]he four prior incidents of sexual misconduct
by Clasby reveal the same illicit conduct with [the victim] during periods of visitation

prior to the . . . indicted offenses”); State v. Kirton, 381 S.C. 7, 36, 671 .S.E.2d 107, 121-

22 (Ct. App. 2008) (holdihg the “six to seven year pattern of escalating abuse of Victim
by [defendant was] the essénée of grooming and continuous illicit activity”); State v.
M 359 S.C. 450, 464, 597 S.E.2d 872, 879 (Ct. App. 2004) (concluding the “three
earlier assaults on the victim were all attempted in the same manner and under similar
circumstances™);_State v. Wea?erling, 337 S.C. 460, 471, 523 S.E.2d 787, 792 (Ct. App.
1999),(ﬁnding the “challenged testimonial evidence of [defendant’s] prior bad acts show
the same illicit conduct with the same victim under similar circumstances over a period of
several years”). Accordingly, the trial court did not err in finding the victim’s testimony
regarding the 1999 act was admissibleras .evidence of continuous illicit conduct and a
common scheme or plan.

Further, the trial court did not err in ﬁnciing the testimony was not unfairly
prejudicial. “Even if pﬁor bad act evidence is clear and convincing and falls withiﬁ an

exception, it must be excluded if its probative value is substantially outweighed by the
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danger of unfair prejudice to the defendant.” Clasby, 682 S.E.2d at 896 (citing Rule 403,

SCRE; Gaines, 380 S.C. at 29, 667 S.E.2d at 731; State v. Gillian, 373 S.C. 601, 60.9, 646

S.E.2d 872, 876 (2007)). “The determination of the prejudicial effect of the evidence -
-must be based on the entire record and the result will génerally turn on the facts of each -
case.” Id. (citing State v. Fletcher, 379 S.C. 17,24, 664 S.E.2d 480, 483 (2008)).

In the instant case, the probative value of the testimony clearly outweighs its
prejudicial impact. In light of the passage of time and lack of physical evidence linking
Petitioner to the crime, the child victim’s testimony of the cbmmon schehe or plan and
continuous illicit conduct between the 1998 and 1999 acts is highly probative of
Petitioner’s guilt. Accordingly, the Court of Appeals properly found the trial court did
not err in ad_mitting the testimoﬁy regarding the 1999 bad act, and this Court should deny

the Petition for Writ of Certiorari.
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ML  The Court of Appeals properly affirmed the trial court’s denial
of Petitioner’s motion for a directed verdict because the State
demonstrated sufficient evidence indicating venue was proper
in Williamsburg County.

The Court of Appeals correctly found the trial court did not err in denying

Petitioner’s motion for a directed verdict. The State provided ample evidence
demonstrating the venue of the trial was proper in Williamsburg County.

“A criminal defendant is entitled to a directed verdict when the State fails to

present evidence that the offense was committed in the county alleged in the indictment.”

State v. Williams, 321 S.C. 327,-333, 468 S.E.2d 626, 630 (1996) (quoting State v.
Evans, 307 S.C. 477, 480, 415 S.E.2d 816, 818 (1992), overruled in bart by State v,
Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005)). “The standard for establishing venue is not
a stdnéent one, for ‘venue, like jurisdiction, in a criminal case need not be affirmatively
proved, and circumstantial evidence of venue, though slight; is sufficient. . . .”” State v.
Crocker, 366 S.C. 394, 404, 621 S.E.2d 890, 895 (Ct. App. 2005) (quoting Williams, 321
S.C. at 334, 468 S.E.2d at 630). Venue in a criminal case need not be affirmatively

proved if there is sufficient evidence from which it can be inferred. State v. Brisbon, 323

S.C. 324, 327, 474 S.E.2d 433, 435 (1996). Further, ;‘[w]here uncertainty exists, the
accuse& may be tried in any county in which evidence indicates the crime might have
been committed.” 21 Am Jur. 2d Criminal Law § 469.

* During trial, the victim testified the camping trip took place outside the town of
~ Andrews, -éouth Carolina along the Black River. (T.159-160; App.164-165). The
victim’s mother also testified the camping trip took place “the otﬁer side of Andrews.”

(T.86; App.91). Further, the victim stated he gave directions to the location to law
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enforcement so they could find the camping site. (T.192-193; 215; App.187-188; 210).
Finally, thé'victim testified he originally filed the complaint in Georgetown County, but |
then discussed it with Williamsburg County after it was determined to have occurred in
Williamsburg County. (T.224-225; App.219-220). |

| Sergeant Rogers testified the victim gave her directions to the camping locations
in his oral and written statements. She testified she followed those directions, saw the
landmarks he referenced, and determined the camping trip occurred in Williamsburg
County. (T.2S2-253; App.247-248). Further, Sergeant Rogers testified there was no
doubt in' her mind the 1998 incident took place in Williamsburg County. (T.252;
App.247). Finally, she testified on cross-examination that the lqcation she found based
on the victim’s directions were “familiar to what he had explai_ned.”

The testimony of these three witnesses provides sufficient evidence from which
the jury c<.)uld, and obviously did, infer the crime took place in Willigxhsbtirg County. As
a result, the trial court properly denied Petitioner’s motion for a directed verdict.
Accordingly, this Court should find the Court of Appeals properly upheld the trial court’s
denial of Petitioner’s motion for directed verdict and deny the Petition for Writ of

Certiorari.
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IV. The Court of Appeals properly affirmed the trial court’s
sentence of life without parole pursuant to section 17-25-45 of -
the South Carolina Code. :

The Court of Appeals correctly found the trial cnurt’s sentence of life without
parole was proper under section 17-25-45 of the Southv Carolina dee. Petitioner
contends the trial court erred in sentencing Petitioner to life without parole (LWOP). He
maintains the conviction for the 1998 and the conviction for the 1999 incident should be
considered as one offense under section 17-25-50 ot the South Carolina Code so as to
preclude LWOP under section 17-25-45 of the South Cérolina Code. Petitioner asserts
because the 1999 conviction was admitted pursuant to Rule 404(b) to demonstrate a
common scheme or plan or as evidence of continuous illicit conduct, it should be
considered one offense with the 1998 offense undef section 17-25-50. This issue is not
properly preserved for review on appeal and it is completely without merit.

F i.rst, this issue is not nreserved for review on appeal. An issue cannot be raised
for the first time in a post-trial motion if it could previously have been raised to the trial

court. See e.g., State v. King, 334 S.C. 504, 514 S;E.Zd 578 (1999), Patterson v.-Reid,

318 S.C. 183, 456 S.E.2d 436 (Ct. App. 1995). Further, a party may not raise one issue at

trial and attempt to argue a different issue one appeal. State v. Haselden, 353 S.C. 190,

196, 577 S.E.2d 445, 448 (2003) (defendant may not argue one ground below and another
on appeal); State v. Byram, 326 S.C. 107, 485 S.E.2d 360 (1997) (party cannot argue one
ground below and then argue different ground on appeal).

During sentencing, Petitioner maintained LWOP was not appropriate because of
the timing of the convictions. He maintained the conviction for the 1999 incident should

not be considered when determining if the conviction for the 1998 incident results in a-
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sentence of LWOP. (T.412-415; R.322-325). At the hearing on Petmoner S motion to
reconsider, Petitioner mamtamed for the first time the sentence to LWOP was ot
appropriate because the two convictions should be considered one under section [7-25-
50. (9/27T.5-6; 8-9; App.345-346; 348-349): Accordingly, the Court of Appeals properly
’ found the issue was not preserved fof its review on appeal.
'Further, the issue is utterly without merit. Pursuant to section 17-25-45:
(A) Notwithstanding any other provision of law, . . ., upon
a conviction for a most serious offense as defined by this
section, a person must be sentenced to a term of
imprisonment for life without the possibility of parole if
that person has one or more prior convictions for:
(1) a most serious offense.
- 8.C. Code Ann. § 17-25-45(A)(1) (Supp. 2008). Criminal sexual conduct with a minor is
considered a most serious offense. S.C. Code Ann. § 17-25-45(C)(1) (Supp. 2008).
Petitioner’s conviction for criminal sexual conduct with a minor resulting from the 1999
offense constituted his first “most Serious"’.conviction. The trial court properly found the
instant conviction for criminal sexual conduct with a minor in the second degree related
to the 1998 incident consfitutes his second “most serious” conviction requiring a sentence
of LWOP.

Sectionr 17-25-45 must be read in light of the requirements in section 17-25-50.

See S.C. Code Ann. § 17-25-45(F) (Supp. 2008); State v. Gordon, 356 S.C. 143, 588

S.E.2d 105 (2003), overruled in part, Bryant v. State, 384 S.C. 525, 683 S.E.2d 280

(2009). Section 17-25-50 states:
In determining the number of offenses for the purpose of
imposition of sentence, the court shall treat as one offense

any number of offenses which have been committed at
times so closely connected in point of time that they may
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be considered as one otfense, notwithstanding under the
‘law they constitute separate and distinct offenses.

S.C. Code Ann. § 17-25-50 (Supp. 2008).
This Court recently interpreted section 17-25-50:
We acknowledge the “so closely connected in point of
time” language in section. 17-25-50 may become
ambiguous as applied to certain situations. When
construing statutes forming part of the same legislative
scheme, we must examine the statutes together as a whole.
Accordingly, when we read the unambiguous timing
feature of “a prior conviction” under section 17-25-45(F)
alongside section 17-25-50, we construe the language of
section 17-25-50 to preclude a life without parole sentence

when the multiple offenses are inextricably connected and
share an immediate temporal proximity.

Bryant, 384 S.C. at 532, 683 S.E.2d at 283-84 (2009) (emphasis added). -

Petitioner’s attempt to -argue the 1998 and 1999 offenses are “inextricably
connected and share an immediate temporal proximity” because they are part of a
common scheme or plan under Rule 404(b) is without basis. Rule 404(b) requires similar
behavior such that proof of one béd act constitutes probative evidence of the commission
of the charged crime. While evidence of continuous illicit conduct is admissible under
Rule 404(b) to further demonstrate a common scheme or plan, the conduct does not have
to occur in such close proximity as to constitute one offense under section 17-25-50. |

In addition, this case is clearly distinguishable from the facts in Gordon where the

two crimes arose out of the same drug transaction, or in State v. Woody in which the two

armed robbery convictions arose from the'robbery of the clerk and the store during the

same incident. State v. Woody, 359 S.C. 1, 596 S.E.2d 907 (2004). In this case, while
the victims and circumstances were clearly similar, such that the proof of the 1999 acts

was strong proof of the 1998 acts, the offenses were not part of one general crime spree
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or one series of events such that application of the recidivist statute is precluded by
section 17-25-50,
Petitioner’s argument clearly runs contrary to the legislative intent behind sections

17-25-45 and -50 and is contrary to the interpretation of this Court. If the Court accepts

Petitioner’s argument, then the effect is a defendant can never be classified as a recidivist

_as long as his crimes are similar in nature and affect only one victim. The fact the

offenses occur' two months, six months, or‘a year apart is irrelevant in Petitioner’s
interpretatibn; 1t is solely the similarities between the crimés ‘that precludes the
application of the ‘recidivist stafute. Thé Court of Appeals properly foupd Petitioner’s
argument unpreserved; however, if preserved this Court» should reject Petitioner’s
argument. Whetﬁer the issue is not preserved or found without merit, this Court should

deny the Petition for Writ of Certiorari.
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CONCLUSION
For all éf the foregoing reasons, it is respectfully submitfed that this Court should
deny the Petition for Writ of Certiorari to the Court of Appeals.
| Respectﬁxlly submitted,

ALAN WILSON
Attorney General

WILLIAM M. BLITCH, JR.

Assistant Attorney General
S.C. Bar No. 15608

BY: i ,-JW

William M. BlitchefT.

Office of the Attorney General
Post Office Box 11549
Columbia, South Carolina 29211
(803) 734-3727

ATTORNEYS FOR RESPONDENT

December 28, 2012
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