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QUESTION PRESENTED

Can a lawyer rely on an extension granted to him or her by a circuit judge for a
circuit court matter 1n a circuit court case before thﬁt same judge?
STATEMENT OF THE CASE
This case mvolves the embezzlement of approximately $1,400,000 and the liability of

the embezzler’s banks, to wit Bank of America and Sun Trust. Exhibit A — Affidavit of

Michael F. O’Shea (App. pp. 529-532) The case was given complex case status, and
assigned to the Hon. Letitia H. Verdin ‘\‘to hear and handle all pre-trial motions and all other

matters pertaining to this case, including trial.” Exhibit B — Consent Order Designating

Case Complex (App. pp- 533-537)

By Order dated December 15, 2014, and received by Plaintiff’s counsel on
December 17, 2014, Judge Verdin granted summary judgment to the banks. (App. pp. 6-14)
Within 10 days, plus the allowable holiday and weekend grace period, Plaintiff’s counsel, T.
Hunt Reid, sought and received from Judge Verdin an extension of time to file a motion for
reconsideration. He was out of town for the Christmas holidays, and sick. Exhibit C -

E-mail chain of December 29, 2014 (App. pp. 538-541) Relying on Judge Verdin’s

extension, Plaintiff's counsel then filed his motion. On February 5, 2014, Judge Verdin
denied it. (App. pp. 15-16) Within 30 days, on March 4, 2014, Plaintff’s counsel filed a

notice of appeal. (App. p. 786)



Counsel for Bank of America moved to dismiss the appeal on March 31, 2015.
(App. pp- 519-523) He asserted that the motion for reconsideration was not timely
presented, but presented no South Carolina authority for that propositiorL1 The Court of
Appeals denied the Motion oﬁ June 4, 2015. (Apf). pp- 20-21) After the submission of Final
Briefs and the Record on Appeal, the Court of Appeals dismissed the appeal on July 20,
2016. (App. pp- 1055-1058) The Appellant petitioned for rehearing on/ August 2, 2016
(App. pp- 1059-1073) The Court of Appeals denied the petition on September 23, 2016.
(App. pp. 1076-1077)

ARGUMENT

The reason that the Supreme Court should grant certiorari is that the bar deserves
and needs guidance on whether it can rely on an extension granted to a lawyer by a circuit
judge for a circuit court matter in a circuit court case before that same judge. Similarly, the
bench would benefit from such guidance. The case at hand involves this issue, which is
both novel and important to thé practice of law in South Carolina generally. The
ci&cumstances of the case are especially compelling because the extension was requested and
granted over the Christmas and New Year holiday to a young lawyer who was ill at the time.
The trial judge and parties then proceeded with the extension in place. When the Court of
Appeals dismissed the case, without precedent from the Supreme Court, on the narrow
procedural ground that the extension should have not been granted by the circuit judge, the
consequences were disastrous not only for the client but also for the lawyer. At a minimum,

the Court of Appeals decision, because it relates to a novel issue and is without precedent,

should be applied only prospectively, and not in this case. Equally significant, this case gives

! The sole South Carolina case cited is unpublished, which means that the appellate court was
unwilling to make it the law. Additionally, the cases cited in that unpublished opinion do not stand
for the proposition that the trial court may not extend the time to file a Rule 59(e) Motion when the
request to file such motion is made prior to the initial deadline to file the motion.



the Supreme Court the opportunity to provide clarity on a legal issue that is of overriding
importance far beyond the parties now before it.

Judge Verdin had jurisdiction not only of the motion for summary judgment, but the
entire case. She had this jurisdiction by court order and consent of the parties. The
argument of counsel for Bank of America misconceived the nature of the trial court’s
jurisdiction and the 10-day &indow in Rule 59(e). It is unlike the time for filing notice of
intent to appeal, which both the South Carolina Rules of Civil Procedure and the South
Carolina Supreme Court have explicitly stated to be jurisdictional and not allowed to be
extended by consent or order. (Rule 6(b), SCRCP) The 10-day window for reconsideration
was put into the rule not as a limitat:ioﬁ of the court’s jurisdiction, but rather as an extension
of it. Historically, a traveling circuit judge was deprived of jurisdiction when she or he left

the circuit. The 10-day window was inserted into the rule to allow greater - not lesser -

flexibility. Cox v. Fleetwood Homes of Georgia, Inc., 334 S.C. 55, 512 S.E.2d 498 (1999),
decided years after the adopﬁon of Rule 59, provided further flexibility, and shows the
unwillingness of the appellate courts to be hidebound on the handling of cases at the circuit
level under the prior‘ restrictive practice. Judge Verdin did not need the 10-day window
because she had continuing jurisdiction of the case. Because she had jurisdiction, she could
grant the extension.

Moreover, by accepting and then ruling on the motion for reconsidetation, Judge

Verdin eliminated the argument by Bank of America’s counsel about the 10-day window. A

similar argument was rejected in Gallagher v. Evert, 353 S.C. 59, 577 S.E.2d 217 (Ct. App.

2002). That case also involved a Rule 59(e) motion.



“Because the circuit court found it appropriate 'to hear the matter, we
find no error in the circuit court’s decision to decide the motion
despite Gallagher’s failure to comply with Rule 59(g), SCRCP. The
notes to Rule 59, SCRCP, indicate that subsection' (g) was added ‘to
help insure the judge is promptly notified that the moton has been
filed” There 1s no indication that the failure to transmit a copy of the
motion to the circuit court affects the tolling provision of Rule
203(b)(1), SCACR. Therefore, the time for filing the notice of appeal
did not begin to run until after the circuit court denied the motion on
December 27, 2000. After the circuit court denied the motion, only

- twenty days passed before Gallagher filed his notice of appeal on
January 16, 2001, thus Gallagher complied with Rule 203(b), SCACR.”
(Hearn, C. J.)

The federal cases cited by counsel for Bank of America to the Court of Appeals are
beside the point. The South Carolina Supreme Court has made clear that its interpretation
of the South Carolina Rules of Civil Procedure is not controlled by'the federal courts. In

Camp v. Camp, 386 S.C. 571, 689 S.E.2d 634 (2010), it reversed a South Carolina Court of

Appeals decision construing Rule 7(b)(1), SCRCP, that had relied on an identical United
States Court of Appeals case. The Supreme Court reasoned that as long as “neither party is
prejudiced and the court is able to deal fairly with a motion for reconsideration,” the motion
is proper. Id. at 637. There is no prejudice to the Bank of America in this case, and its
counsel has not argued it.

Perhaps most importantly, the Due Process Clauses of the United States
Constitution and the South Carolina Constitution, and simple fairness, require denial of
Bank of America’s motion to dismiss. Here we have a young lawyer, sick and out-of-town
during Christmas, doing what is expected of him. He contacts opposing counsel and the
judge to ask for ‘a brief extension of time. The judge grants the request and he files his
motion. Of all things that one should be able to count on in the practice of law, it is the
time given by the judge personally to file something with that very judge. In fairness, that

reliance should not be undercut. Under Due Process, it cannot be. This is especially true in



a case such as this one, where the South Carolina Supreme Court has not visited the issue
and provided the lawyers and litigants of this State with notice whether the ten-day
timeframe in Rule 59(e) may or may not be enlarged upon a motion timely made before the
ten day period has expired. -

There is nothing remarkable about the request that the motion to dismiss be denied.
This 1s a matter of fundamental rights. The South Carolina Supreme Court has held that in
such a circumstance, “those rights take precedence over procedural rules otherwise limiting

action by the court.” See Galloway v. Galloway, 249 S.C. 157, 153 S.E.2d 326 (1967)

(involving rights of minors) cted by Stefan v. Stefan, 320 S.C. 419, 465 S.E.2d 734 (Ct.App.
1995) (involﬁng failure to preserve issue of visitation by father). The Due Process right at

i1ssue in this case is no less fundamental than those in Galloway and Stefan. It lies at the

heart of our system of justice.
Finally, Bank of America is estopped from even bringing its motion because its
counsel did not object to the enlargement of time, and in fact, expressed his willingness to

be accommodating, when the request for enlargement of time was made. Exhibit C — E-

mail chain of December 29, 2014. (App. pp. 538-541) While Mr. Sheedy raised the question

of whether the Judge could grant such an extension, neither he nor his client Bank of
America objected to the extension. Therefore any objection to the extension was waived on
- December 29, 2014, and Bank of America is estopped from bringing its motion.
CONCLUSION
The motion to dismiss of Bank of America is misplaced and the decision of the
Court of Appeals to grant it is wrong. The Supreme Coutt has previously reversed the Court
of Appeals for misinterpreting Rule 59(e) SCRCP and thereby wrongly dismissing an appeal.

The Supreme Court did so because, in its words, “civil procedure and appellate rules should



not be written or interpreted to create a trap for the unwary lawyer or party . . . Rule 1
SCRCP civil Prqcedure rules ‘shall be construed to secure the just, speedy, and inexpensive
determination of every action. ... and [w]e sttive to avoid an interpretation of procedural
rules which routinely would place a party between the proverbial rock and. a hard pléce.”

Elam vs. S.C. Dep’t of Transp., 361 S.C. 9, 17, 602 S.E.2d 772, 776 (2004) (internal citations

omitted). To remove all doubt about the right of a party to appeal following a motion for
reconsideration at the trial level, the Supreme Court also stated, “Our mandatory
preservation requirements make it doubly important that litigants generally be freely allowed
to file a first, written, 59(e) motion without concern a later appeal will be deemed untimely.”
Id. The Appellant implores the South Carolina Supreme Court to correct the error of the
Court of Appeals, and in so doing to provide needed guidance to the bar and bench on this

very important issue.
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