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IN THE STATE OF SOUTH CAROLINA
In The Court of Appeals

gCRIVED)
APPEAL FROM CHARLESTON COUNTY .
Court of Common Pleas ocT 28 2016

Master in Equitgc Coutt of P\Dpea\s

The Honorable Mikell R. Scarborough,

2016-CP-10-1143

Palmetto Construction Group, LLC Respondent,

Restoration Specialists, LLC,
Reuben Mark Ward, and
Lynnette Pennington Ward, Appellants.

RESPONDENT’S MOTION TO DISMISS APPEAL
AND FOR EXPEDITED REVIEW

COMES NOW the Respondent, Palmetto Construction Group, LLC (*Palmetto”), by and
through its undersigned attorneys, and hereby moves, pursuant to Rules 240, 203(b)(1) and 269
SCRAP, for an order dismissing the appeal. Palmetto further moves for expedited review. In
support of this motion, Palmetto states as follows:

BACKGROUND

This matter arises out of Palmetto’s suit against the Appgllants alleging, inter alia, that
Appellants misappropriated funds from a government construction project, failed to pay its
subcontractors and suppliers, and defaulted on its agreements with Palmetto, leaving Palmetto
responsible for over $1,400,000.00 to the surety in claims on the payment bond issued for the

project.



Palmetto personally served its complaint on the Appellants on March 14, 2016; Appellants
failed to answer or otherwise respond. An affidavit of default was filed on April 18, 2016 and on
April 21,2016, The Honorable Roger M. Young entered an order referring the matter to the Master
in Equity for all purposes, including a determination of damages.

A damages hearing was scheduled on June 6, 2016. The day before the hearing, counsel
appeared on behalf of Appellants and filed a motion to lift the default and compel arbitration. The
Court, after considering affidavits and hearing argument, found in its discretion that there was no
good to lift the default and seta default damages hearing for October 4, 2016 at 2:00pm. The order
served on all parties by the Court on July 18,2016. Appellants filed a motion to reconsider pursuant
to Rule 59 SCRCP on July 27, 2016. The motion to reconsider was scheduled to be heard by the
Court on Octgber 11, 2016. Appellants requested that the motions be heard in advance of the
damages hearing. The Court elected to keep the hearings as originally scheduled. Appellants have
not timely noticed an appeal of the July 18, 2016 interlocutory order, and the motion to reconsider
remains pending.

On September 30, 2016, the Respondent was served with a notice of appeal. (Exhibit A).
Respondent immediately drafted, served, and filed a motion to dismiss the appeal and sought
expedited review of the motion in order that the October 4 damages hearing proceed. (Exhibit B).
The parties appeared before the lower court on October 4, though the damages hearing did not
proceed. Inistead, the Court asked that the parties make a record of their positions as the procedural
posture of the case was unusual considering the_re was no timely appeal of the interlocutory order
denying the motion to lift the default and the Rule 59 motions remained pending. Briefs were filed

by both sides with regard to Appellants’ Rule 59 motion.



On October 5, Palmetto’s counsel received a letter from this Court returning its motion to
dismiss as the Court had no record of such an appeal. (Exhibit C). Also on October 5, Palmetto’s
counsel was served by facsimile with a copy of another notice-of appeal, different than the one
previoﬁsly served. (Exhibit D). On October 6, 2016, Palmetto’s counsel was served by facsimile
with yet another version of the notice of appeal. (Exhibit E). On October 13, 2016, Palmetto
received a copy of a letter from the Court of Appeals, which returned Appellants’ October. 6 notice
of appeal together with the portions of the transcripts that Appellants attached to the notice as
“transcripts are not part of a notice of appeal.” (Exhibit F).

SUMMARY OF ARGUMENT

The appeal must be dismissed as it is: (1) defective on the face of the notice of appéal as

there is no final appealable order attached to the notice; (2) untimely; (3) interlocutory; and (4)

without merit and filed solely for the purpose of delay.

ARGUMENT

None of the three notices of appeal attach an order appealed from as required by Rule 203
SCRAP. As there is no appealable order, all three notices are defective and the appeal must be
dismissed.

The July 18, 2016 order is not immediately appealable in the first instance as an order
denying a motion to be relieved from default is interlocutory and therefore not appealable until
after the entry of default judgment. Thynes v. Lloyd, 294 S.C. 152, 153,363 S.E.2d 122, 122 (Ct.
App. 1987) (“an order refusing to grant relief from the entry of default is not appealable until after
final judgment.”). Further, Appellants did not notice their appeal until Séptember 30, 2016 (or
maybe even as late as October 6, 2016), more than seventy-five days after the interlocutory order

was received. Therefore, the appeal is untimely and must be dismissed. See Rule 203(b)(1) SCRAP



(requiring that a notice of appeal be served on all respondents within thirty (30) days after receipt
of written notice of entry of the order or judgment).

Appellants argue that declining to move the Ipreviously scheduled damages hearing to a
date after the motion to reconsider “effectively denies” the motion, though it remains pending
before the Court. As the Court has not yet heard the motion to reconsider, there is no order to
. appeal. See, e.g., Ateyeh v. United omeaha' Lé’e Ins. Co.,293 S.C. 436,437,361 S.E.2d 340, 340
(Ct. App. 1987)(discussing appealable orders in the context of motions to lift default); see also
Rule 201 SCRAP.

The,appeal must be dismissed.

CONCLUSION
For the reasons above, Palmetto respectfully requests that the appeal be dismissed.

" Palmetto further seeks expedited review of this matter in order to mitigate its damages.
Respectfully Submitted by:

ANDREW K. EPTING, JR., LLC

Andréw K. Epting, Jr.

Michelle N. Endemann

46aState Street, Charleston, SC 29401

P: 843-377-1871

F: 843-377-1310

ake@epting-law.com; mne@epting-law.com

ATTORNEYS FOR PLAINTIFF
On this 27th day of October, 2016
Charleston, South Carolina



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas for the Ninth Circuit

Mikell R. Scarborough, Master-In-Equity RECEIVED
OCT 28 2016

SC Court of Appeals

CASE NO. 2016-CP-10-1143

Palmetto Construction Group, (Respondent)
V.

Restoration Specialists, LLC, Reuben Mark Ward, and Lynnette Pennington Ward. (Appellants).

PROOF OF SERVICE

I certify that [ have served the Respondent’s Emergency Motion to Dismiss Appeal and for
Expedited Review on all counsel of record by depositing a copy in the United States Mail, Postage
prepaid, on October 27, 2016, addressed as follows:

A. Bright Ariail, Esquire
- Law Office of A. Bright Ariail, LLC
125 E Wappoo Creek Drive, Suite 202
Charleston, SC 29412

ANDREW K. EPTING, JR., LLC

o WAL

Andrewk“Ebﬁ/ng . >~

Michelle N. Endemann

46A State Street, Charleston, SC 29401
Phone: 843-377-1871; Fax: 843-377-1310

Attorheys For Respondent



LAW OFFICE OF A. BRIGHT ARIAIL, LLC
125E WAPPOO CREEK DRIVE, SUITE 202
CHARLESTON, SC 29412
bright@brightariaillaaw.com
A. Bright Ariail, Esquire

Telephone: (843) 814-8805
Facsimile: (843) 266-0538

September 30, 2016

VIA HAND DELIVERY

Andrew K. Epting, Jr.

Michelle N. Endemann

ANDREW K. EPTING, IR, LLC
- 46a State Street

Charleston, SC 29401

RE: Palmetto Construction Group v. Restoration Specialists, LLC,

Reuben Mark Ward, and Lynette Pennington Ward
Case No. 2016-CP-10-1143

Dear Drew and Michelle:

Enclosed for service upon you please find a Notice of Appeal, together
with proof of service, in the above-referenced case.

Sincergly, ~N
"A. Bright Ariail

Enclosure: (Notice of Appeal/Proof of Service)

Bindertek #CLEX




THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas
Mikell R. Scarborougﬁ, Master in Equity

Case No. 2016-CP-10-1 143

Palmetto Construction Group, Respondent,

V.

Restoration Specialists, LLC, Appellants.
Reuben Mark Ward, and
Lynnette Pennington Ward

NOTICE OF APPEAL

Restoration Specialists, LLC, Reuben Mark Ward, and Lynnette Pennington Ward appeal the
Bench and Formal Orders of the Honorable Mikell R. Scarborough dated July 14,2016. The Court’s
orders; (a): Denied Appellant’s Motion to Lift Entry of Default for lack of good cause; (b): Denied
Appellant’s Motion to Stay and Compel Arbitration on the basis of default; and (c): Set a damages
hearing for October 4, 2016. Appellants received written notice of entry of these orders on July 18,

2016.

Appellants fileda Motion to Reconsider and to Alter and Amend the Court’s orders pursuant
to SCRCP 59(e) and applicable case law on July 27, 2016. The Court scheduled the hearing on
Appellants’ motion for October 11, 2016. On September 7, 2016, standing on their rights 0
arbitration, the Appellants requested the Court to schedule the hearing on Appellants’ motion prior to

“the October 4, 2016 damages hearing.

On September, 7, 2016, the Court replied to Appellants’ request and made the decision to
switch the hearing dates, with the motions hearing to be held on October 4, 2016 and, if necessary,
the damages hearing to be held on October 11, 2016. The Court asked the parties to advise if this
plan was acceptable. The Appellants informed the Court that this plan was acceptable. The
Respondent notified the Court that it would defer to the Court, but preferred the damages hearing to
be held on October 4, 2016 and the motions hearing to be held on October 11, 2016.



After further consideration, the Court then rendered a decision not to switch the hearing dates
and informed the parties that the damages hearing would be held on October 4, 2016 and the motions
hearing would be held October 11,2016. Appellants received written notice of the Court’s decision
on September 12, 2016. :

The Court’s decision to proceed with the damages hearing and not hear the Appellant’s Rule

59(e) prior thereto effectively denies this motion and proceeding with the damages hearing under
these circumstances would severely prejudice Appellants’ rights to arbitration. Therefore, subject to,
without waiving, and fully preserving their rights to arbitration, the Appellants hereby file the instant
appeal in this matter. . Q ‘ -
September 29, 2016 %AA‘I m /1,/(

X Bright Ariai/l}/ e \

Law Office of A. Bright Ariail, LLC

125 Wappoo Creek Drive

Building E, Suite 202

Charleston, S.C. 29412

(843) 814-8805

Attorney for Appellants

Other Counsel of Record:
Andrew K. Epting, Jr.
Michelle N. Endemann
Andrew K. Epting, Jr., LLC
46A State Street
Charleston, S.C. 29401
(843) 377-1871

Attorneys for Respondent



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master in Equity

Case No. 2016-CP-10-1143

Palmetto Construction Group, Respondent,
\
Restoration Specialists, LLC, Appellants.
Reuben Mark Ward, and
Lynnette Pennington Ward
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Palmetto Construction Group by
depositing a copy of it in the United States Mail, postage prepaid, on September 30, 2016, addressed
to Palmetto Constructions. Group’s attorneys of record, Andrew K. Epting, Jr. and Michelle N.
Endemann, Adrew K. Epting, Jr., LLC, 46A State Street, Charleston, South Carolina 29401 and by
delivering a copy of it to Palmetto Construction Group’s attorneys of record, Andrew K. Epting, Jr.
and Michelle N. Endemann, at their office at 46A State Street, Charleston, South Carolina 29401, on
September 30, 2016. § Z/‘ QA J
September 30, 2016 Q

’ Brléht Arlall \
Law Office of A Bright Ariail, LLC
125 Wappoo Creek Drive
Building E, Suite 202
Charleston, S.C. 29412

(843) 814-8805
Attorney for Appellants




IN THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

The Honorable Mikell R. Scarborough, Master in Equity

2016-CP-10-1143

Palmetto Construction Group, LLC Respondent,

Restoration Specialists, LLC,
Reuben Mark Ward, and
Lynnette Pennington Ward, Appellants.

RESPONDENTS’ EMERGENCY MOTION TO DISMISS APPEAL
AND FOR EXPEDITED REVIEW

COMES NOW the Respondent, Palmetto Construction Group, LLC (“Palmetto”), by and
through its undersigned attorneys, and hereby moves, pursuant to Rules 240, 203(b)(1) and 269
SCRAP, for an order dismissing the appeal. Palmetto further moves for expedited review of this
motion in order to attempt té mitigate its damages. In support of this motion, Palmetto states as

follows:

BACKGROUND
This matter arises out of Palmetto’s suit against the Appellants alleging, infer alia, that
Appellants misappropriated funds from a government construction project, failed to pay its

subcontractors and suppliers, and defaulted on its agreements with Palmetto, leaving Palmetto

Bindertek #CLEX




responsible for over $1,400,000.00 to the surety in claims on the payment bond issued for the
project.

Palmetto personally served its complaint on the Appellants, but the Appellants failed to file
an answer or otherwise respond. An affidavit of default was filed on April 18, 2016 and on April
21, 2016, The Honorable Roger M. Young entered an order referring the matter to the Master in
Equity for a default damages hearing and for all other matters.

A damages hearing was scheduled on June 6, 2016. The day before the hearing, counsel
appeared on behalf of Appellants and filed a motion to lift the default and compel arbitration. The
motions were heard, and the Court, after considering affidavits and hearing argument, found in its
discretion that there was no good cause shown such that the default should be lifted. The order set
a default damages hearing for October 4, 2016 at 2:00pm and was served on all parties by the
Court on July 18, 2016.

Appellants filed a motion to reconsider pursuant to Rule 59 SCRCP on July 27, 2016. The
motion to reconsider was scheduled to be heard by the Court on October 11, 2016. Respondents
wrote the Court on September 7, asking that the motions be heard in advance of the damages
hearing. After some consideration, the Court elected to keep the hearing as originally scheduled
with the damages hearing on October 4 and the motion to reconsider be heard on October 11.
Appellants never timely noticed an appeal of the July 18, 2016 order, which is interlocutory, and

the motion to reconsider is pending.
ARGUMENT

The July 18, 2016 order is not immediately appealable in the first instance as an order
denying a motion to be relieved from default is interlocutory and therefore not appealable until

after the entry of default judgment. Thynes v. Lloyd, 294 S.C. 152, 153, 363 S.E.2d 122, 122 (Ct.




App. 1987) (“an order refusing to grant relief from the entry of default is not appealablé until after
final judgment.”). Further, Appellants did not notice their appeal until September 30, 2016, some
seventy-four days after the order was received; therefore, the appeal is untimely and must be>
dismissed. See Rule 203(b)(1) SCRAP (requiring that a notice of appeal be served on all
respondents within thirty (30) days after receipt of written notice of entry of the order or judgment).

~ Appellants argue that declining to move the previously scheduled damages hearing to a
date after the motion to reconsider “effectively denies” the motion, though it remains pending
before the Court. As the Court has not yet heard the motion to reconsider, there is no order to
appeal. See, e.g., Ateyeh v. United of Omaha Life Ins. Co., 293 S.C. 436,437,361 S.E.2d 340, 340
(Ct. App. 1987)(discussing appealable orders in the context of motions to lift default); see also
Rule 201 SCRAP.

The appeal must be dismissed.

CONCLUSION
For the reasons above, Palmetto respectfully requests that the appeal be dismissed.
Palmetto further seeks expedited review of this matter so that the appeal may be resolved in

advance of the default damages hearing in order that it proceed as scheduled on October 4, 2016.

[signature on following page]

I Palmetto’s motion is truncated in an effort to mitigate its damages by filing this appeal in the
hopes that it may be dismissed in advance of the damages hearing scheduled for October 4, 2016

so that it may proceed.




On this 31d day of October, 2016
Charleston, South Carolina

BY:

ANDREW K. EPTING, JR., LLC

s

AndlewK Epting, Jr.

Michelle N. Endemann

46aState Street, Charleston, SC 29401

P: 843-377-1871

F: 843-377-1310

ake@epting-law.com; mne(@epting-law.com

ATTORNEYS FOR PLAINTIFF




THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas for the Ninth Circuit

Mikell R. Scarborough, Master-In-Equity

CASE NO. 2016-CP-10-1143

Palmetto Construction Group, (Respondent)
TV,

Restoration Specialists, LLC, Reuben Mark Ward, and Lynnette Pennington Ward. (Appellants).

PROOF OF SERVICE

I certify that I have served the Respondent’s Emergency Motion to Dismiss Appeal and for
Expedited Review on all counsel of record by depositing a copy in the United States Mail, Postage
prepaid, on October 3, 2016, addressed as follows:

A. Bright Ariail, Esquire
Law Office of A. Bright Ariail, LLC
125 E Wappoo Creek Drive, Suite 202

Charleston, SC 29412

O
ANDREWK. EPTING, JR,, LLC

Andre\\‘v K. Epting, Jr.

Michelle N. Endemann

46A State Street, Charleston, SC 29401
Phone: 843-377-1871; Fax: 843-377-1310

Attorneys For Respondent




The South Carolina Court of Appeals

POST OFFICE BOX 11629

JENNY ABBOTT KITCHINGS
CLERK COLUMBIA, SOUTH CAROLINA 29211
1220 SENATE STREET
V. CLA|TR\>(E ALLEN COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1838
www.sccourts.org

October 4, 2016

Andrew K. Epting , J1., Esq.
Michelle N. Endemann, Esq.
46 A State Street
Charleston, SC 29401

In Re: Palmetto Construction Group v. Restoration Specialists
Motion to Dismiss

Dear Counsel:

We have received your motion to dismiss for the above referenced matter.
However, no notice of appeal has been filed under that name or lower court case
number. Since no appeal is pending in this Court, we will not accept or take action
on your motion to dismiss. We are returning your original documents to you,
along with your filing fee, check #4184, in the amount of $50.00.

Very truly yours,
oty
erk

cc:
A. Bright Ariail, Esq.

Bindertek #CLEX
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LAW OFFICE OF A. BRIGHT ARIAIL, LLC

125-E WAPPOO CREEK DRIVE, SUITE 202
CHARLESTON, SC 29412

(843) 814-8305 (TELEPHONE)
(843) 266-0538 (FACSIMILE)

FACSIMILE TRANSMITTAL SHEET

TO: FROM:
THE HONORABLE JEN_NY ABBOTT KITCHINGS A.BRIGHT ARIAIL, ESQ
FAX NUMBER DATE: '
(803)-734-1839 OCTORER 5, 2016

PHONE NUMBER TOTAL NO. OF PAGES INCLUDING COVER:
(803) 734-1890 12

YOUR REFERENCE;
Appeal - Paimetto Construction Group v. Restoration Specialists, LLC, Reuben Mark Ward, and Lynette

Pennington Ward/ Case No; 2016-CP-10-1143

CASE NAME/CASE NUMBER:
.Palmeito Construction Group v. Restoration Specialists, LLC, Reuben Mark Ward, and Lynette
Pennington Ward/ Case No: 2016-CP-10-1143

O vrGENT (] FORREVIEW (] PLEASECOMMENT [ PLEASE REPLY

NOTES/COMMENTS:
DEAR MS. KITCHINGS:

ENCLOSED PLEASE FIND AN ELECTRONICALLY TRANSMITTED FACSIMILE COPY OF THE FOLLOWING
DOCUMENTS IN CONNECTION WITH THE ABOVE-REFERENCED APPEAL:

(1) COVER LETTE.R FILING NQTICE OF APPEAL OF APPELLANTS RESTORATION SPECIALISTS, LLC, REUBEN
MARK WARD, AND LYNNETTE PENNINGTON WARD ("NOTICE OF APPEAL"),

() NOTICE OF APPEAL;

(3) PROOF OF SERVICE OF THE NOTICE OF APPEAL ON THE RESPONDENT;
(4) THE ORDER(S) WHICH ARE TO BE CHALLENGED ON AppéAL;

(5) THEFILING FEE CHECK OF $100.00,

THE ORIGINALS OF THESE DOCUMENTS AND THE FILING FEE CHECK WILL BE IMMEDIATELY SENT BY U.S. MAIL
TO YOUR OFFICE.

The information contained in this transmission is privileged and confidential. It is intended only for the use
of the individual or entity named above. Ifthé reader of this message is not the intended recipient, you are
hereby notified that any dissemination, distribution or copy of this communication is strictly prohibited. 1f
you have read this communication in error, please notify us immediately by telephone
original message to us at the above address via the U, §, Postal Service. Thank you.

gindertek #CLEX

WHIZ My TiVIHV 8E£CGB99ZEPE PZ:ET 9182/96/81
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LAW OFFICE OF A. BRIGHT ARIAIL, LLC

125E WAPPOO CREEK DRIVE, SUITE 202
CHARLESTON, 5C 29412
brigha@lrightasiaillaaw.com
A. Bright Ariafl, Esquiree Telephone: (843) 814-8805
’ Facsimile: (843) 266-0538

October 5, 2016

ViA FACSIMILE (803) 734-1839 & US MAITL
The Honorable Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals

Post Office Box 11629

Columbia, SC 29211

RE: Palmetto Construction Group v. Restpration Specialists, LLC,

Reuben Mark Ward, and Lynette Pennington War
Case No. 2016-CP-10-1143

Dear Ms. Kitchings:

Enclosed for filing is a Notice of Appeal in the above case. Also enclosed
are the following:

(1) Proof of Service of the Notice of Appeal on the Respondenf.
(2) A copy of the order(s) which are to be challenged on appeal.
(3) A filing fee of $100.00.

Please file the Notice of Appeal and return the clocked copy to me in the
enclosed SASE. Thank you for your assistance in this matter.

-

Attorney for Appellants

Enclosures

¢c: Andrew K. Epting, Jr.,
Michelle N, Endemann
Andrew K Epting, Jr., LLC
46A. State Street

~ Chatleston, S.C. 29401

(843) 377-1871
Attorneys for Respondent

WHI4 MY TIVIdY . 8E£5G99CEPR pZ:€T 9TEz/98/61



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas '

Mikell R. Scarborough, Master in Equity

Case No. 2016-CP-10-1143

Palmetio Construction Group, Respondent,
v.
Restoration Specialists, LLC, Appellants.
Reuben Mark Ward, and
Lynnette Pennington Ward
NOTICE OF APPEAL

Restoration Specialists, LLC, Reuben Mark Ward, and L ynmette Pennington Ward appeal the

Bench and Formal Orders of the Honorable Mikell R. Scarborough dated July 14,2016, The Court’s
orders: (a): Denied Appellant’s Motion to Lift Entry of Default for lack of good cause; (b): Denied
~ Appellant’s Motion to Stay and Compel Arbitration on the basis of default; and (c): Set a damages
hearing for October 4, 2016. Appellants received written notice of entry of these orders on July 18,

2016.

Appellants filed a Motion to Reconsider and to Alter and Amend the Court’s orders pursuant
to SCRCP 59(¢) and applicable case law on July 27, 2016. The Court scheduled the hearing on
Appellants’ motion for October 11, 2016. On September 7, 2016, standing on their rights to

arbitration, the Appellants requested the Court to schedule the hearing on Appellants’ motion prior t0
the October 4, 2016 damages hearing.

On September, 7, 2016, the Court replied to Appellants’ request and made the deciston to
switch the hearing dates, with the motions hearing to be held on October 4, 2016 and, if necessary,
the damages hearing to be held on October 11, 2016. The Court asked the parties to advise if this
plan was acceptable. The Appellants informed the Court that this plan was acceptable. The
Respondent notified the Court that it would defer to the Couxt, but preferred the damages hearing to
be held on October 4, 2016 and the motions hearing to be held on October 11, 2016.

11/€8 3BV WHT 4 MY IVIaY 8£5699CEP8 pZ:€T 9lkC/98/01



After further consideration, the Court then rendered a decision not to switch the hearing dates
and informed the parties that the damages hearing would be held on October 4, 2016 and the motions
hearing would be held October 11,2016, Appellants received written notice of the Court’s decision
on September 12, 2016.

The Court’s decision to proceed with the damages hearing and not hear the Appellant’s Rule
59(e) prior thereto effectively denies this motion and proceeding with the damages hearing under
these circumstances would severely prejudice Appellants’ rights to arbitration. Therefore, subject to,
without waiving, and fully preserving their rights to arbitration, the Appellants hereby file the instant

appeal in this matter. o
September 29, 2016
Law Office of A./Bright Ariail, LLC \
125 Wappoo Creek Drive
Building E, Suite 202
Chatleston, 8.C. 29412
(843) 814-8805
Attorney for Appellants
Other Counsel of Record:
Andrew K. Epting, Jr.

Michelle N. Endemann
Andrew K. Epting, Jr., LLC
46A State Street
Charleston, S.C. 29401
(843)377-1871

Attomeys for Respondent

TT/v8  39vd WHIZ My IVIaY 8EGB992EP8 pZ:ET 9182/96/61



THE STATE OF SOUTH CAROLINA
In The Cowt of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master in Equity

Case No. 2016-CP-10-1143

Palmetto Construction Group, Respondent,
V.
Restoration Specialists, LLC, Appellants.
Reuben Mark Ward, and
Lynnette Pennington Ward
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Palmetto Construction Group by
depositing a copy of it in the United States Mail, postage prepaid, on September 30, 2016, addressed
to Palmetto Constructions Group’s attorneys of record, Andrew K. Epting, Jr. and Michelle N.
Endemann, Adrew K. Epting, Jr., LLC, 46A State Street, Charleston, South Carolina 29401 and by
delivering a copy of it to Palmetto Construction Group’s attorneys of record, Andrew K. Epting, Jr.
and Michelle N. Endemann, at their office at 46A State Street, Charleston, South Carolina 29401, on

September 30, 2016, M i

Law Office of A. Bright Ariail, LLC
125 Wappoo Creek Drive

Building E, Suite 202

Charleston, S.C. 29412

(843) 814-8805

Attorney for Appellants

September 30, 2016

11/58 3ovd WHId Mo 1IvIav 8EGHI32ERS pZiET 9182/98/61
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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON ) FOR THE NINTH JUDICIAL CIRCUIT
{ﬁCLMB’ITO CONSTRUCTION GROUP, )}  CASENO, 20i6-CP-10-1143
- )
)
Plaintiff, ) :
s, ) ;
| e A o ) ORDER
RESTORATION SPECIALISTS, LLC, ) ;
REUBEN MARK WARD); and LYNNETTE ) :
PENNTNGTON WARD )
) :
Defendants. )
) i
THIS MATTER CAME BEFORE ME on Defendants’ motion to be relieved from
default;

WHEREAS based on the record and the affidavits before me, Defendants failed to show
good causé such that they should be'relieved from defautt; |
WHEREAS Defendants filed; on July 11, 2016, a motion to stay and to corapel
arbitration;
IT IS ORDERED THAT: g
1) Defendants’ motion to be relieved from default is DENIED;

2) A damages hearing is set for October 4, 2016 at 2:00pm; and I W
3) eromt Defendants® motion to stay and to compel arbitraﬁjtn:i, A Y p a‘h«l’“‘

PRt

o
On this ;gday 0 2016
Chatlestofi, SC

11/48 3FO9d WHI4 My 1IVIEV 8E€8B399EEP8 pZiET 9162/98/81
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3
1 PROCEEDINGS
1 $TAIE OF BOUTK CARTLINA 2
GOURY OF COMMON FLEAS
2 comTY OF CHARLESTON 3 THE COURT: Palmetto Construction Group versds
3 Palnatto Constxvction Groul
* 2 4 Restordtion Speclalists, LLC., For the Flaiatiffs Is
4 Pladntiss, .
s vs. CASE Mo, 2036ecP10-1143 5 Mr. Drew Epting 8nd Ms. Michelle Endemann. For the
6 Regvoration 3"51‘“"" Le, 6 bDefendants is Ms. Bright Ariall. Gaod morning,
Ac n ez ard, and L &TTH
7 ponningtan Ward, e 7 Ms. Arigil. I believe we are here an yeur motlan,
8 Defendanca. 8 are we? Isthatwhat gotus here?
d 9 MS. ENDEMANN: Judge, I think we are here on a
1%
. 10 couple of different things that were noticed. I
12 Huayirg Defore the Hemevable Mikell R. 11 think you set it for sort of a general status after
13 gcarborough, aperted by Chrlstine A. Bnith, Coust 12 we were here before you about @ month ago. Also,
14 Reporter and Novary Prblic, at 3%:§7 a.m. on wvaly 13 there ls 8 Motion to be Relieved from Default that
15 14, 2016 at 100 Bysad Street, Charlesten. 44 Ms. Ariall has filed, as well a5 2 Motion to Compel
14 geuth Carolina, 45  Arbitration
17
1 16 Ican give you 2 little blt of an overview of
19 17 sort of where we are from last time, Y think it
HY 18 would be helpful.
n Christics A, Smith, Coust Reporter 18 THE COURT: Sure.
: MmtvnGesly .
22 G st 20 MS, ENDEMANN: If you recall, Judge, thisis 3
22 »-won
2 _m&c’mmwn 21 case where my client, Palmetto Constructior has sued
2 22 a3 pusiness zssoclate of theirs on 2 project for the
23 V.A, The agreement between Restoration Specialist
24 and the other Defendants which are the principels of
26 that company and Palmetto Was essentially that they
2 4
1 APPEARANCES OF COUNSEL:
1 would work together on 3 job with the V.A.
2 ATTORNEYS FOR THE PLAINTIFF: 2 Restoration was to be the general contractor.
3 Andrew ¥, Epting, J¢., Esq. 3 palmetto was to aid Restoration in this job, provide
Michelle Endemann, Esq. 4 thelr expertise on & job of this size, provide the
4 Andrew K, Epting, Ir,, LLC
46A State Street & bonds that were requlred in order to complete the
5 Charleston, 5C 29401 6 project. There would be a split of the profits, and
(843)377-1871
6 Ake®epting-lew,com 7 Mr. Ward was the one who had the contracts with the
7 Mne@epting-law.com 8 V.A. end then all the subeontractors below.
9 Unfortunately what happened is Mr. Ward
8 ATTORNEYS FOR THE DEFENDANT: 10 stopped paylng his subcontractors. He stepped paylng
.9 A. Bright Ariail, Esq. 41 them it looks like all together. We started
Law Office of A. Bright Ariafl, LLC 12 recelving bond claims coming in toward the end of the
10 125-E Wappoo Creek Drive
Suite 202 13 fob. We didn't know what was golng on berause we
11 Charleston, SC 28412 14 , .
y weren't 3 party to those agreements. Wa werenit the
(843) 814-BB(S »
12 Bright@ brightariaillow.com 15 ones that were paying them. We weren't the ones that
13 46 were receiving money fram the V.A,
17 So Mr. Ward s getting maney from the V.A.
1; 18 Hc's diverting the funds, His subcontractess filed
16 19 ciaims on the bond for which Palmette was ilable, and
1; 20 personslly llabie, 2il of its principals, their
19 24 wives, and now Hanover, the bonding company with
22 22 surety is looking tm us to pay over? miltion dellars .
22 23 in bond claims. .
gi 24 We were here before you last time for a
25 25 damages hearing because we had served dlscovery with
1 of 4 sheets Page 1 to 4 of 13 07/26/2016 12:42:25 PM
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our Complaint and the Complaint went unanswered,
We're here for a damages hearing. We served Mr. Ward
with notice of that hearing pursuant to the Rules,
and it was then that he had hired Ms, Ariall.

She came and actually had a vacation planned,

so we kind of came to an agreement. She was able to
get us some of the documents that were owed, The

discovery Is not complete. In particular we're
missing some pretty important things like the
payments from the VLA, to Mr. Ward and then where

that rmoney went.
From the documents that we have received it

~ appears that the project was pretty profitable with

alt the subcontractors being paid, and then still
some hundreds of thousands of doilars in profit. So
we're left looking at records that show there should
be a surplus of funds,

Instead we're faced with the surety coming to
us and saying, Hey, you owe us over a mililon
dollars. The other probiem that my client has is
they do a lot of bonded work, They have a surety
that says, You owe us over a million dollars. Nobody
wants ta bond any projects. So time is really,
really of the essence here because we can't get work.
1f we can't get work our business gees under, and all
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7
with the facts, but I think the thing that disturbs
me the most is the statement that we haven't provided
payments from the V.A. We have provided
documentation of the amount of payments that have
been made,

When we were in front of you a month or 50 ago
there was a — and there still is a standing Motion

for Compelling Arbitration by thie Plaintiff. They
actually flled that. The contract requires it, and
there is a motion that has not been heard that was
flled by the Plaintiff for compelling arbitration,

In the meantime, despite the requirement for -
mediation and arbitration, and based on direction
from the Court at the last hearind, we have complied
with discovery. We have answered discovery. We have
been continuously providing documents as we've
compiled them, and at my direction my client has
concentrated on the financial records rather than the
voluminous information that is compiled on 2
two-or-three-year construction project.

- That being said, I think it's proper to hear
the Motlon to Compel Mediation and Arbitration today.
We merely joined what the Plaintiff's have slready
flled. For that reason I would ask that you go ahead
and hear that motion.
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8
of aur people don't have jobs, so we're really sort
of in dire straits here.

THE COURT: Okay.

MS. ENDEMANN: We were served with this Motion
to Compel Arbitration this week, and Your Honor has
set it probably for expediency today. We don't
think, Your Honor, that we can go forward on that
motion. First, we don't think that he can bring the -
motion, period, because he's in default; and second,
it's not properly before this Court as we only got
notlce of it 3 couple of days ago.

We think that the tapat here might be to try
to get relief from default, get this motion heard,
and get it appealed if Your Honor does not rule in
their favor and ties this up for several years. If
that happens, again, my client's out of business.

What we would like to see happen here today is
have a damages hearing set because Mr, Ward Is in
default. He's not provided the Court with any
reasonable explanation for being In default and is
not entitled to make this Motion for Arbitration
since he is in default. Thank you, Your Honor,

THE COURT: Ms. Ariail, let me hear from you

on that one,
MS. ARJAIL: Your Honor, I don't totally agree
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THE COURT; You want to get out of Default
first, don't you? I didn't rule on that last time 1
don't think?

MS, ARIAIL: You did not.

THE COURT: You're right, Mr. Epting and
Ms. Endemann, it looks like there was @ motion filed
back in March to Compel. Is it mediation or
arbitration? Is it contract specific?

MS.. ENDEMANN: Your Honor, it's & standard
Form AIA contract, so there is a provision in there
having to do with mediation and arbitration. We did
file that motion assuming that we were going to get 2
responsive pleading and that we would send it to
arbitration. That's not what happened in this case.
Instead we set aside that motlon and asked for an
order referring this case to you for a damages
hearing which was granted by the Circuit Court.

THE COURT: T've got it. This was fited
March 7th. That motion was with those -~ that was as
a result of the matter to referral. Mr, Ward was
cerved on the 14th of March. The Motion to Set Aside
the Entry was there. I recall wehad a quick meeting
and then you-all did some discovery and I haven't’
been able to resolve anything. Basically, t'sa
Motlon for a Continuance which we granted. And then

07/26/2016 12:42:25 PM
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1 Mr, Ward's affidavit. All right. That rings a bell. 1 I've seen nothing they have. They have discussed an
2 Well, Ms, Ariail, I think the first thing you 2 indemnify agreement in the Complaint. I don't have
3 have to do is get out of default before you can bring 3 that. My client doesn't have that.
4 affirmative relief. It does appear that the matter 4 THE COURT: Well, it may expedite the matter
5 was referred over here. I think that took care of 5 to move forward so everybody's talking with the same
6 the -- the clerk closed out the Motion to Compel the & thing. We don't have to read documents when we're
7 Arbitration because of the fact that it was referred 7 here. I would ask that you-all share what you ¢an In
& over here. So that based some adjudication on that 8 that regard. I'm not going to mandate it because |
8 motion is how the Court considers that. 5 don't think that's proper. If we don't get it worked
10 1 think what we were wrestling with last time 10 out we'll have a hearing in the next, what, 60 days
11 was whether or not you-all could resolve it. That 11 orso0?
12 doesn't look like it's been done. I find that 12 MS. BECK: I didn't know if this might be
43 hecause it was not shown by Mr. Ward in his 13 something you might want to put on the trial term as
14 affldavits that that supported why he was In default 14 a possibility. I not, we've got some time the first
16 I find the Defendant in default and I so order. 15 week in October.
16 So this will be a question of a damages 18 THE COURT: I can bring you-all back -- I've
17 hearing to be set, How much time do you-all want? 17 got some trials coming up. I've been squeezing stuff
18 MS. ENDEMANN: Your Honor, we probably need |18 In there. I've got a trial term in August and one in
19 about an hour to two hours for the hearing, and we 19 Septernber. The last week of September?
20 can hear it whenever the Court is available. 20 MS. BECK: Yes, sir, or if they prefer a date
21 THE COURT: Okay. 21 certain we can do the first week of October,
22 MS, ARIAIL: Your Honor, I would ask since I 22 MS. ARIAIL: Your Honor, I have a
23 have in good faith participated in discovery that I 23 Court-ordered mediation the last week of September,
24 at least be aflowed to serve some form of discovery 24 o if we could move it to the first week of October
25 related to damages so that I can prepare properly for 25 that would be helpful.
. 10 12
1 the damages hearing. 1 THE COURT: Okay.
2 THE COURT: Ms, Endemann? 2 MS. BECK: The afternoon of the Sth, after
3 MS. ENDEMANN: I don't think we're in 8 3 those allocation hearings that you set, we can do the -
4 position, Your Honor, to consent to that. Ms. Ariail 4 rest in the afternoon.
5 can certalnly Cross the Plaintiff on any damages that 5 THE COURT: What's going on on the 4th?
6 we present at the hearing as is allowed by the Rules, 6 MS. BECK: Nothing. That would be fine, too.
7 but she isn't allowed to present her own evidence in 7 THE COURT: Why don't we set this for October
8 any event. 8 4th at 2:00 p.m. Let'sjustsetitup. That'sa
] We're happy to try to -- most of the documents 9 Tuesday afternoon the first week of October. Okay?
10 that we would use in support of our case are her 10 MS. ENDEMANN: Thank you, Judge.
11 clients and also Hanover’s, which are the bond claims 11 MR. EPTING: Thank you, Judge.
12 spreadsheets and everything, which Hanover is sending |12 THE COURT: Very good. I'm just going to do 2
13 directly to her client and which we're happy to 13 Form 4, and 'l put that in there, If you-all want
14 provide if that's not happening. I think she has 14 to follow up with an order you can. 2:00 p.m.
45 everything that she would need. It wouid just be the |15 MS. ENDEMANN: Thank you.
16 testimony, and of course, she's entltled to Cross 16 (The proceedings were concluded at 11:11 a.m.)
17 under the Rules, 17
18 THE COURT: All right. I think that's the 18
19" case. All right? I'm assuming you've got what 19
20 you've got. You're entitled to participate in a 20 —
24 damages hearing. There's no doubt about that by 21
22 Cross-Examination but not by putting forth in 22
23 evidence. 23
24 MS. ARIAIL: Right, Your Honor, but to 24
25 properly prepare to Cross-Examine thelr witnesses, 25
Page 9%o 12 of 13 07/26/2016 12:42:25 PM
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LAW OFFICE OF A. BRIGHT ARIAIL, LLC
125-E WAPPOO CREEK DRIVE, SUITE 202

CHARLESTON, SC 29412
(843) 814-8805 (TELEPHONE)
. (843) 266-0538 (FACSIMILE)

FACSIMILE TRANSMITTAL SHEET

TO: ) FROM:

THE HONORABLE JENNY ABBOTT KITCHINGS A. BRIGHT ARJAIL, ESQ
FAX NUMBER DATE:

(803)-734-1839 _ OCTOBER 6,2016

PHONE NUMBER TOTAL NO, OF PAGES INCLUDING COVER:
(803) 734-1890 13

YOUR REFERENCE: .
Appeal - Palmetto Construction Group v. Restoration Specialists, LLC, Reuben Mark Ward, and Lynette

Pennington Ward/ Case No; 2016-CP-10-1143

CASE NAME/CASE NUMBER: :
.Palmetto Construction Group v. Restoration Specialists, LLC, Reuben Mark Ward, and Lynette

Pennington Ward/ Case No: 2016-CP-10-1143

| UrRGENT[]  FORREVEW |1 PLEASECOMMENT [ PLBASE REPLY

——

NOTES/COMMENTS:
DEAR MS. KITCHINGS:

ENCLOSED PLEASE FIND AN ELECTRONICALLY TRANSMITTED FACSIMILE COPY OF THE FOLLOWING
DOCUMENTS IN CONNECTION WITH THE ABOVE-REFERENCED APPEAL:

(1) COVER LETTER FILING NOTICE OF APPEAL OF APPELLANTS RESTORATION SPECIALISTS, LLC, REUBEN |
MARK WARD, AND LYNNETTE PENNINGTON WARD (“NOTICE OF APPEAL™),

(2) NOTICE OF APPEAL;
(3) PROOF OF SERVICE OF THE NOTICE OF APPEAL ON THE RESPONDENT;
(4) THE ORDER(S) WHICH ARE TO BE C HALLENGED ON APPEAL;

(5) THE FILING FEE CHECK OF §100.00.

Wﬁ ARE REFILING THESE DOCUMENTS AS THE COURT REPORTER’S CERTIFICATION OF THE JULY 14,2016 BENCH
ORDER WAS INADVERTANTLY OMITTED FROM OUR QCTOBER 5, 2016 FILING WITH THE COURT OF APPEALS, THE
ORIGINALS OF THESE DOCUMENTS AND THE FILING FEE CHECK WILL BE IMMEDIATELY SENT BY U.S. MAIL TO

YOUR OFFICE.

The information contained in this transmission is privileged and confidential. It is intended only for the use
of the individual or entity named above. If the reader of this message is not the intended recipient, you are

hereby notified that any dissemination, distribution or copy of this communication is strictly prohibited. If
you have read this communication in eror, please notify us immediately by telephone and return the

original message to us at the above address via the U. S. Postal Service. Thank you.

Bindertek #CLEX
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LAW OFFICE OF A. BRIGHT ARIAIL, LLC

125E WAPPCO CREEK DRIVE, SUITE 202
CHARLESTON, SC 29412
bright@brighrasaillaaw.com
A. Bright Ariail, Esquire Telcphone: (843) 814-8805
Facsimile; (843) 266-0538

Qctober 6,2016

VIA FACSIMILE (803) 734-1839 & US MAIL
The Honorable Jenny Abbott Kitchings

Clerk, South Carolina Court of Appeals
Post Office Box 11629
Columbia, SC 29211

RE: Palmetto Construction Group v. Restoration Specialists, LLC,

Reuben Mark Ward, Aand Lynette Pennington Ward
Case No. 2016-CP-10-1143

Dear Ms. Kitchings:

Enclosed for filing is a Notice of Appeal in the above case. Also enclosed
- are the following:

(1) Proof of Service of the Noti¢e of Appeal on the Respondent.
(2) A copy of the order(s) which are to be challenged on appeal.
(3) A filing fee of $100.00.

Please file the Notice of Appeal and return the clocked copy to me in the
enclosed SASE. Thank you for your assistance in this matter.

Since l_y,

A." Brighf Ariail

Attorney for Appellants

Enclosures ‘ :
cc: Andrew K. Epting, Jr.,

" Michelle N. Endemann
Andrew K Epting, Jr., LLC
46A State Street
Charleston, S.C. 29401 .
(843) 377-1871
Attorneys for Respondent
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THE STATE OF SOUTH CAROLINA
~ In The Court of Appeals

APPEAL FROM CBARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master in Equity

Case No. 2016-CP-10-1143

Palinetto Construction Group, ‘Respondent,
V.
_ Restoration Specialists, LLC, : Appellants.
Reuben Mark Ward, and
Lynnette Permington Ward
NOTICE OF APPEAL

Restoration Specialists, LLC, Reubsn Mark Ward, and Lynnette Pennington Ward appeal the
Bench and Formal Ordets of the Honorable Mikell R. Scarborough dated July 14, 2016. The Court’s
orders: (2): Denied Appellant’s Motion to Lift Entry of Default for lack of good cause; (b): Denied
Appellant’s Motion to Stay and Compel Arbitration on the basis of default; and (c): Set a damages
hearing for October 4,2016. Appellants received written notice of entry of these ordezs on July 18,
2016. C

. Appellants filed 2 Motion to Reconsider and to Alter and Amend the Court’s orders pursuant
to SCRCP 59(e) and applicable case law on July 27, 2016. The Court scheduled the hearing on
Appellants’ motion for October 11, 2016. On September 7, 2016, standing on their rights to-
arbitration, the Appellants requested the Court to schedule the hearing on Appellants® motion prior to
the October 4, 2016 damages hearing. :

On September, 7, 2016, the Court replied to Appellants’ request and made the decision to
switch the hearing dates, with the motions hearing to be held on October 4, 2016 and, if necessary,
the damages hearing to be held on October 11, 2016. The Court asked the parties to advise if this
plan was acceptable, The Appellants informed the Court that this plan was acceptable. The
Respondent notified the Court that it would defer to the Court, but preferred the damages hearing to
be held on October 4, 2016 and the motions hearing to be held on October 11, 2016.
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After further consideration, the Court then rendered a decision notto switch the hearing dates
and informed the parties that the damages hearing would be held on October 4, 2016 and the motions
hearing would be held October 11,2016, Appellants received written notice of the Couxt’s decision
on September 12, 2016. -

The Court’s decision to proceed with the damages hearing and not hear the Appellant’s Rule
59(e) prior thereto effectively denies this motion and proceeding with the damages hearing under
these circumstances would severely prejudice Appellants’ rightsto arbitration. Therefore, subject to,
without waiving, and fully preserving their rights to arbitration, the Appellants hereby file the instant

appeal in this matter. 0 .. J?
, AN [ 4lis O
- Bfight Ariai \ '

Law Office of A. Bright Ariail, LLC
125 Wappoo Creek Drive

Building E, Suite 202

Charleston, 8.C. 29412

(843) 814-8805

Attorney for Appellants

September 29, 2016

Other Counsel of Record:
Andrew K. Epting, Jr.
Michelle N, Endemann
Andrew K. Epting, Jr., LLC
46A State Street
Charleston, S.C. 29401
(843) 377-1871

Attomneys for Respondent
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THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM CHARLESTON COUNTY
Court of Common Pleas

Mikell R. Scarborough, Master in Equity

Case No. 2016-CP-10-1143

Palmetto Construction Group, Respondent,
V.
Restoration Specialists, LLC, Appellants.
Reuben Mark Ward, and
Lynnette Pennington Ward
PROOF OF SERVICE

I certify that I have served the Notice of Appeal on Palmetto Construction Group by
depositing a copy of it in the United States Mail, postage prepaid, on September 30,2016, addressed
to Palmetto Constructions Group’s attorneys of record, Andrew K. Epting, Jr. and Michelle N.
Endemann, Adrew K. Epting, Jr., LLC, 46A State Street, Charleston, South Carolina 29401 and by
delivering a copy of it to Palmetto Construction Group’s attorneys of record, Andrew K. Epting, Jr.
and Michelle N, Endemann, at their office at 46A State Street, Charleston, South Carolina 29401, 0n

September 30, 2016.

September 30, 2016

Law Office of A, Bright Ariail, LLC
125 Wappoo Creek Drive

Building E, Suite 202

Charleston, S.C. 29412

(843) 814-8805

Attorney for Appellants
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X 1 PROCEEDRINGS
1 SIRTE OF =HOTH CARALTHA 2
. o OF CHARSESTON €30RT OF COMNON PLEAS -
LTy 3 THE COURT: Palmettc Construction Group verses
s Faloetts Constyuetien Grouwp, .
4 Restorstion Specialists, LLE, For the Plaintiffs is
4 Plaintif?,
. va. CASE HO. ZO16-CP-10-3143 5§ Mr.Drew Epting and Ms. Michelle Endemann. For the
6 Rostoratics syactaziata, LLC, 6 Defeadants is Ms. Bright Ariail. Gaod morning,
- X WaXd. cea
? Frmningien Matr 7 M™Ms. Ariail. I belleve we 3r¢ nere an your matian,
s Derendants. 8 are we? Isthat whetgot us here?
? 9 MS. ENDEMANN: Judge, Ithink we are here on @
1%
. 10 couple of different things that were neticed. t
12 Heazing before the Momsrmble Hikell R. 11  think you set it for sort of 2 general status after
1) ‘easmezough, reported by Christine A. Saith, Courd 42 we were here before you about @ month ago. Also,
14 raporter and fotary Fublie, 8t 30:57 a.m. on July 43 there is a Mation to be Relieved from Defeult that
15 14, 2016 at 100 Bresd Stzest, Crarleston, 14 Ms. Ariall has filed, as well 25 3 mMotion to Compel
16 south Cazelina. 45 Arbitration
7
16 16 I can give you 2 little bit of an overview of
15 47 sort of where we are from lest time, [ think it
20 18 would be helpful,
21 Chistine A, Smith, Gt Reporter 19 THE COQURT: Sure.
22 POt 30104 d his i
. o, o CoreBo, 2347 20 MS. ENDEMANN: If you recell, Judge, thisis 2
mxg.n;u. 21 case where my client, Palmetto Construction has sued
24
2 22 a business associate of theirs on a project for the
I3 V,A. The sgreament between restoration Specizlist
34 and the other Defendants which are the principals of
25 that company and Paimetto was essentially that they
. 2 4
1 APPEARANCES OF COUNSEL!
1 would work together on a job with the V.A.
2 ATTORNEYS FOR THE PLAINTIFF: 2 Restbratlon was to be the general contractor.
3 Andrew X. Epting, Jr,, Esg. 3 palmetto was to ald Restoration in this job, provide
Michelle Endemann, Esq. 4 their expertise on 3 job of this size, provide the
4 Andrew K, Epting, Jr., LLC
4GA State Street 5 bonds that were required in order to com plete the
5 Charieston, SC 25401 & project. There would ke 2 zpilt of the profits, and
(843) 377-1871
6 Ake@epting=law.com 7 Mr. Ward was the one who had the contracts with the
; Mne@epting-faw.com 8 V.A., and then all the subcontractors below.
9 Unfortunetely what happened is Mr. Ward
3 ATTORNEYS FOR THE DEFENDANT: 10 stopped paying his subcontractors, He stopped paying
.9 A. Bright Ariail, €5q. 14 them It looks like all together. We started
Law Office of A. Bright Ariall, LLC 12 receiving bend claims coming in toward the and of the
10 125-8 Wappoo Creek Brive ) i
Suite 202 13 job. We didn't know what was going on because we
i ?hag;esm:’ SC 29412 44 weren't a party %o those agreements. We weren't the
B43) 814-8805
2 Bright® brightarialilaw.com 15 ones that were paying them. We weren't the ones that
13 46 were recelving money fram the V.A.
17 So Mr. Ward Is getting money from the VAL
:g 18 He's diverting the funds. His subcontractors filed
1€ . 19 claims on the bond for which Palmetto was Nable, and
:; 20 personaliy llable, all of Its princlpals, thelr
19 21 wives, and now Hanover, the bonding com pany with
22 22 survety is looking to us to pay overa milllon dollars
22 23 in bond claims,
:ﬁ 24 we were here before you last time for 2
25 25 damages heering because we had served giscovery with
Pags Lto4 of 13 07/26/2016 12:42:25 PM
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1 our Complaint and the Complaint went unanswered. 1 with the facts, but I think the thing that disturbs
2 We're here for a damages hearing. We served Mr. Ward 2 me the most is the statement that we haven't provided
. 3 with notice of that hearing pursuant to the Rules, 3 payments from the V.A. We have provided
4 andit was then that he had hired Ms. Ariail. 4 documentation of the amount of payments that have
5 She came and actually had a vacation planned, 5§ been made,
6 50 we kind of came to an agreement., She was able to 6 When we were in front of you a month or so ago
-7 get us some of the documents that were owed.. The 7 there was a —— 8nd there still 3 a standing rotion
8 discovery is not complete. In particular we're 8 for Compelling Arbitration by the Plaintiff. They
8 missing some pretty important things like the 9 actually filed that. The contract requires it, and
10 payments from the V.A, to Mr. Ward and then where 10 there is a motion that has not been heard that was
41 that money went, 11 filed by the Plaintiff for compelling arbitration.
12 From the documents that we have recelved it 12 In the meantime, despite the requirement for
13 appears that the project was pretty profitable with 13 mediation and arbitration, and based on direction
14 all the subcontractors being paid, and then still 14 from the Coutt at the last hearing, we have comptled
15 some hundreds of thousands of dollars in profit. 50 15 with discovery, We have answered discovery. We have
16 we're left looking at records that show there should 16 been continuously providing documents as we've
17 be a surplus of funds. 17 compiled them, and at my direction my dlient has
18 Instead we're faced with the surety coming to 48 concentrated on the financial records rather than the
18 us and saying, Hey, you owe us overa million 19 voluminous information that is compiled on a
20 dollars. The other problem that my client has is 20 two-qr-three-year construction project,
21 they do a lot of bonded work. They have a surety 21 That being said, I think'it's proper to hear
22 that says, You owe us over a miltion doliars. Nobody 22 the Motion to Compel Mediation and Arbitration today.
23 wants to bond any projects. So timeis really, 23  We merely joined what the Plaintiff's have already
24 really of the essence here because we can't get work. 24 filed, For that reason I would ask that you go ahead
25 If we can't get work our business goes under, and all 25 and hear that motion.
6 8
1 of our peaple don't have jobs, so we're really sort 1 THE COURT: You want to get out of Default
2 of in dire straits here. ' 2 first, dont you? I didn't rule on that lastime I
3 THE COURT: Okay. 3 don't think?
4 MS. ENDEMANN: We were served with this Metion 4 MS. ARIAIL: You did not.
5 to Compel Arbitration this week, and Your Honor has 5 THE COURT: You're right. Mr. Epting .and
6 set it probably for expediency today. We don't & Ms. Endernann, it looks fike there was a motion filed
7 think, Your Honor, that we can go forward on that 7 back in March to Compel. Is it mediation or
§ motion. First, we don't think that he can bring the 8 arbitration? Is it-contract specific?
9 motion, period, because he's in default; and second, 9 MS. ENDEMANN: Your Honor, it's a standard
10 it's not propetly before this Court as we only got 40 Form AIA confract, so thereis a provisian in there
114 ‘notice of it a couple of days ago. 11 having ta do with mediation and arbitration. We did
12 We think that the tapat here might be to try 12 file that motion assuming that we were going to get @
13 to get relief from default, get this mation heard, 13 responsive pleading and that we would send it to
14 and get it appealed if Your Honor does not rule in 14 arbitration. That's not what happened in this case.
15 their favor and tles this up for several years. If 15 Instead we set aside that motion and asked for an
16 that happens, again, my cilent's out of business, 16 order referring this case to yau for & damages
17 What we would like to see happen here today Is 17 hearing which was granted by the Circuit Court.
18 have a damages hearing set because Mr. Ward s in 18 THE COURT: I've gotit. This was filed
18 default, He's not provided the Court with any 19 March 7th. That motion was with those -~ that was as
20 reasonable explanation for being in dafault and is 20 a result of the matter to referral, Mr. Ward was
24 not entitied to make this Motion for Arbitration 24 served on the 14th of March. The Motion to Set Aside
22 since he is in default. Thank yeu, Your Honor, 22 the Entry was there. Irecall we had a quick meeting
23 THE COURT: Ms. Ariall, let me hear from you 23 and then you-all did some discovery and I haven't
24 onthat one, . 24 been able to resolve ar_1ything. Basically, it's a
25 AMS. ARIAIL: Your Honor, I don't totally agree 25 Motion for a Continuance which we granted. And then
07/26/2016 12:42:25 PM Page 5 to 8 of 13 ' 2 of & sheels
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1 Mr,.Ward's affidavit. All right, That rings a bell. 1 T've seen nothing they have. They have discussed an
2 well, Ms, Ariail, I think the first thing you 2 indemnity agreement in the Complaint. [ don't have
3 have to do Is get out of default before you can bring 3 that. My client doesn't have that.
4 affirmative relief. It does appear that the matter 4 THE COURT: Well, it may expedite the matter
§ was referred over here. I think that took care of 5 to move forward s0 everybody's talking with the same .
§ the -- the clerk closed out the Motion to Compel the’ 6 thing.- We don't have to read documents when we're
7 Arbitration because of the fact that it was referred 7 here. ! would ask that you-all share what you can (n
8 over here. So that based some adjudication on that 8 that regard. I'm not going to mandate it because I
9 motion is how the Court considers that. 8 don't think that's proper. If we don't get it worked
10 I think what we were wrestling with last time 10 out we'll have a hearing in the next, what, 60 days
11 was whether or not you-all could resolve it. That 11 orso?
12 doesn't look like it's been done. I find that 12 MS, BECK: I didn't know if this might be
13 because it was not shown by Mr, Ward In his 43 something you might want to put on the trial term as
14 affidavits that that supported why he was in default 14 a possibility. If not, we've got some time the first
15 I find the Defendant in default and I so order. 15 week in October.
16 So this will be a question of a damages 16 THE COURT: I can bring you-all back -- I've
17 hearing to be set. How much time do you-all want? 17 got some trials coming up. I've been squeezing stuff
18 MS. ENDEMANN: Your Honor, we probably need |18 in thare. I've got a trial term in August and one in
19 about an hour to two hours for the hearing, and we 19 September. The last week of September?
20 can hear it whenever the Court is avaliable. 20 MS. BECK: Yes, sir, or if they prefer a date
21 THE COURT: Okay. 21 certain we can do the first week of October,
22 MS. ARIAIL: Your Honor, I would ask since I 22 MS. ARIAIL: Your Honor, I have a
23 have in good faith participated in discovery that 1 23 Court-ordered mediation the last week of September,
24 at least be allowed to serve some form of discovery 24 so if we could move It to the first week of October
25 related to damages so that I can prepare properly for 25 that would be helpful.
10 12
{ the damages hearing. 1 " THE COURT: Okay.
2 THE COURT: Ms. Endemann? 2 MS. BECK: The afternoon ofthe Sth, after
3 MS. ENDEMANN: I don't think we're in a 3 those allocation hearings that you set, we can do the
4 position, Your Honor, to consent to that. Ms. Arlall 4 restin the afternoon. '
5 can certainly Cross the Plaintiff on any damages that 5 THE COURT: What's going on on the 4th?
§ we present at the hearing as is allowed by the Rules, 6 MS. BECK: Nothing. That would be fine, t00.
7 but she isn't aliowed to present her own evidence in 7 THE COURT: Why don't we set this for October
8 any event. 8 4th at 2:00 p.m. Let's just set it up. That's a
9 We're happy to try to — most of the documents 9 Tuesday afternoon the first week of Qctober. Okay?
10 that we would use in support of our case are her 10 MS. ENDEMANN: Thank you, Judge.
11 clients and also Hanover's, which are the bond claims 11 MR. EFTING: Thank you, Judge.
12 spreadsheets and everything, which Hanover is sending {12 THE COURT: Very good. I'm just going to doa
13 directly to her client and which we're happy %0 13 Form 4, and L' put that in there. If you-all want
14 provide if that's not happening. 1 think she has 7 14 to follow up with an order you can. 2:00 p.m.
15 everything that she would need. It would just be the 15 MS. ENDEMANN: Thank you.
16 testimony, and of course, she's entitled to Cross 16 (The proceedings were concluded at 11:11 a.m.)
47 under the Rules. . 17
18 THE COURT: All right, I think that's the 18
19 case. All right? I'm assuming you've got what 19
20 you've got. You're entitled to particlpate in a 20
21 damages hearing. There's no doubt about that by 21
22 Cross-Examination but not by putting forth in 22
‘|23 evidence. : 23
24 MS. ARIAIL: Right, Your Henor, but to 24
25 properly prepare to Cross-Examnine theit witnesses, 25
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STATE OF SOUTH CAROLINA )  IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON )  FOR THE NINTH JUDICIAL CIRCUIT
) .
PALMETTO CONSTRUCTION GROUP, ) CASE NO. 2016-CP-10-1143
LLC }
)
Plaintiff, )
vs. 4 )
) ORDER
RESTORATION SPECIALISTS, LLC, )
REUBEN MARK WARD, and LYNNETTE )
PENNINGTON WARD )
)
Defendants. )

)
THIS MATTER CAME BEFORE ME on Defendants’ motion to be relieved from

default; »

WHEREAS based on the record and the afﬁdavits before me, Defendants failed to show
good cause such that they should be relieved from default;

WHEREAS Defendants filed, on July 11, 2016, a motion fo stay and to compel
arbitration;

IT IS ORDERED THAT:

1) Defendants’ motion to be relieved from default is DENIED;

2} A damages hearing is set for October 4, 2016 at 2:00pm; and . ﬁ
) g g y !
3) Netmiipismedeon Defendants’ motion to stay and to compel albltl’atl()% A 7 ) lhﬁ.

On thls/ day 0 2016
Charlestof,

Z1/¢1 39vd WHT 4 Mo IVIaY 8E50992EPS 8E:E€T 9T&C/98/01



The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS . POST OFFICE BOX 11629 .
COLUMBIA, SOUTH CAROLINA 29211

CLERK
1220 SENATE STREET
V-D%L;i\JlT*f(Ecﬁé;EN COLUMBIA, SOUTH CAROLINA 29201
TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
wva.sceourts.org

October 13, 2016

Ms. A. Bright Ariail, Esquire
125E Wappoo Creek Drive
Suite 202

Charleston SC 29412

Re: Palmetto Construction Group, LLC v. Restoration Specialists, LLC
Appellate Case No. 2016-002096

Dear Counsel:

We are returning the second notice of appeal filed with this Court regarding circuit
court case no. 2016CP1001143, that includes a cover letter dated October 6,

2016, as it appears to be a duplicate of the notice of appeal filed with this Court
with a cover letter dated October 5, 2016. The second notice of appeal filing fee
(paid by your check no. 1386) will also be returned to you.

We are also returning copies of the transcript filed with both notices of appeal as
‘they are not a part of a notice of appeal. As the transcript has already been
received, the appellants' initial brief and designation of matter are due October 31,

2016.

Very truly yours,

V. Ui Uty Repit

CLERK

Bindertek #CLEX




cc:  Andrew K. Epting, Jr., Esquire
Michelle Nicole Endemann, Esquire




