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I.

COUNTER-STATEMENT OF ISSUES ON APPEAL

Did the Master-in-Equity properly appoint a receiver under S.C. Code Ann.
§ 15-65-10(3) to preserve the real property collateral during the pendency of

. astill- pendmg, related appeal in this foreclosure matter?



COUNTER-STATEMENT OF THE CASE _ V

| .This is thé secohdv appeal nb_W _pending before this Court in this foreéloSure action..
This appeal.. concérﬁs V.the Master-in-Equity’s Order appoi‘nti'ng’a receiver to preserve the
real property.coll.ateral‘ and _cbllect the jrents' t_hergfrom during the appeal of the Order‘i of
Foreclosure J ﬁdgment aﬁd Sale bearing Appellate Case No. 20_15-000295.
| .O.n March 15 , 261 1, TD Bank, N.A.‘, successor .b'y merger to Caroliﬁa First Bank, »
N.A. (“TD Bank™), éémmencéd the unde.rly.ing action by filing and servving.a compi_aint
seeking foreclosﬁre ahd_ sale of the mor’tgaged property and a deﬁéiency judgment against
Dr. Sunil V. LaHa (“Dy. Lalié”).- [Complaint; R. 33] TD Bank alleged that: |
. .On November 13.,‘2006, Dr. Lalla executed a Commércial 'Promissdry '
Note in. favor of Caroﬁna First Bank ‘in the original_principa’l amount of
R , $680,0QO with interest ﬁhereoﬁ (“Note”). [Complaint § 7; R. 417]; -
| e Also oﬁ November .13, 2006v, Dr. Lallé and Shafon W.'Lallé_(“MrS. Lalla”)
executed a mortgage (“Mortgage”) in favor of Carolina Firth Bank on
- pfoper’ty they own af 744 S. .Waccaniaw Drivé, Gafden City, SC 2973’1
| | (“Property”) to sécﬁre the No_te.._ [Complaint q18; R.‘,41];‘ | |
~ e Dr. Lalla subséquently failed to make the required ‘.mont‘hly payments.
[Complaint 17; R. 44]; .and | |
. "Carolina_ First Baﬁk subsequently .merged into TD Bank, making. TD Bank
the successor-in-interest to the Note and Mortgage_. [Com_p’laint p- 1I; R.
40]. |
Appellémts ans‘were‘d and asserted affirmative defenses to the foreclosure and

counterclaims. [Answer and Counterclaim; R. 72]. In Appellanté’ Answer and



Counterclairn, ‘they denied Dr. Lalla’s execntion of the Note but admltted they executed
the Mortgage to secure the Note.._ [Answer ancl Counterclaim 9 5-6; R. 72]. Appellants
also denied that TD Bank is_.the owner and holder of the Mortgage and .-tha_t Dr. Lalla
~ defaulted on the loan. [,Conrplaint 1917, 25; R. 44-45; Answer and Counterclaim ﬁ 7,9;
R. 73]. Appellanté asserted a counterclaiml, alleging that TD Bank had not cornpl_ied with
. regulations regarding loan modification. [Ansyver and Counterclaim 9 13-16; R. 73-
741 | | '
" Dr. Lalla subseqne‘ntly. submitted an Affidavit in this matter. [Affidavit of Lalla;
R. 267]. Contrary to the denia‘l's’ in the .Appellants’ Answer and CoUnterclaim Dr. Lalla%s
_; Affidavit conﬁrrns the exrstence of the Note his l1ab1l1ty thereon, and TD Bank ] role as
owner _and holder of the Note. [Affidavit of Lalla; R. 2_67]. Specrﬁcally, Dr Lalla’ s'
Affidavit provides as follows: | .‘ o
| 4. ‘. The property serves as a second resirlence-for my fam'ily, and yyhen
we are not residing there we rent the property out-to third parties to assist B
| - in paying the bank. |
s Due to the Current economic downturn. .my income level has N
: deereased. When 1 became aware of this issue I contaeted the Pla1nt1ff, :
TD. Bank, in an attempt ro spe.ak. to them about the promissory note on
'the property begrnmng in 2009
6. ’v 1 have always been forthconnng and cooperatlve in attemptmg to .

resolve this matter wrth the Plaintiff. . . .

' Appellants asserted a counterclaim based on South Carolina’s appraisal statutés but
Appellants did not raise any issue as to this counterclaim in the prror pendrng appeal and,
therefore warved any ability to challenge the issue.



7. . . . As late as last week I atterﬁpted to contact the _Plaihtiff to

resolve this matter. | |

8. | Th¢ Plaintiff has refused ‘to modify the interest >rate on the loan,

refused. to amortize the note and reduce the amount of the loan payments,

and has refuséd_ to assist in short sales.

9. While the Plaintiff has refuéed to codperate, [ have -always

complied with the Plaintiffé requests in turning over tax documents and

: taking the propérty off the market at the Plaintiff’s request.

16. | Based on my current economic situation, my family and I may be

forced to move into the home and use. it as our primary residence on a full-

time basis. |
[Affidavit of Lalla 1 4-10; R. 267-268].

Threé Affidavits were also submitted by Jason Bristol (“Bristol”), an employee of
TD Bank, prior to the initial hearing on the matter on appeal before the Master-in-Equity..-
[Affidavit of Bristol; R 244; Supplemental Affidavit of Bristol; R. 261; Second
Supplémental Affidavit of Bristol; R. 263]. Bristol’s Affidavits set forth his former role
as a vice president ‘and_ corrilmerc.ial loan officer with Carolina First Bank, his current rple
as Vice—Presid'erit and managér of the subject loan wifh TD Bank, Dr. Lalla’s execution
of theb Note,.the Appellants’ execution of the Mortgage, the default on the loan, é'nd D
Bank’s status és owner and holder of the Note and Mortgage as successor by mérg@r with
Carolina First Bank. [Affidavit of Brisfol 99 1-2 and 5-8; R. 244-245; Supplemen.tal'
AfﬁdaVit of Bristol €9 1 and 3; R. 261; Second Supplemental Affidavit of ABr_istol 1

and 3;R.263].



On December 10, 2012, a_foreclos’ure hearin.g:,y was held before The Honorable J er
M. Crosby, as Master-in-Equity for Georgerdwn County, without a jury. [Transéript; R.
~ 78]. Bristol testrﬁed on TD Bank’s Behalf. Speciﬁéally, Bristol teétiﬁed' that:

. | He is a vice-president and regionerl workout officer for TD Bank.v
[Transcript 4325-5:4 and 13:2-3; R. 82-83, and 91]. As part r)f hrs role
with .TD.Bank, he has overseen and managed the Lalla loén since June |
2011. [Transcript 4:25-5:15 and 70:21-23; R. 82-83, and 148];

. Dr. Lalla executed the Note in. favor of Carolina First Bankon »Novvember |

: 13‘, 5006. _[Transcrir)t 21:24-22:12; R 99-100]; The loan_was.in trre
amount 0f $680,000 and had an interest .rate of 6.94%. [Transcrip’t
31:21—32:2, 37:3-7, arrd 37:14-16; R.‘-10.9'—1 10, and 1175];

; TD Bank is in possession of rhe._.original Note. [Transcript 22:10-16; R.
'1l00]. TD Bank morzed to introduce a copy of the'Notc into evidence but
it was_'gxcluded on Appéllants’ obvjecti‘o.n based on the'best eyidenr:e rule
because the original is in existence but was not placed into evrdence.

' [Tranécript 22:1’7;30:8; R. 100-108]. The copy of the Note was admittc-e‘d
as a court’s eXhibit for identiﬁr:ation purposes. [Transcript 30:20—24; RI.
108]; |

e Dr. and Mrs. Lalla executed the Mortgage in farvqr of Carolina First Bank
forv'vthe Property to secrlrre the .Note. * [Transcript 30:10-15, 31:19-25,
33:12-14, and 42:14-18; R; 108-109, 111, and 120]. A copy of the \
Mortgagé, was -édmitted into evidence 'withou‘r objeétion. [Transcript

30:16-3_1}17; R. 108-109];



e Dr. Lallé- 'r.nade.regular monthly payments in the amount of $5 ,250 on the
lo.an for appfoximately four yeérs _A W_ith his last vmoﬁ_‘thly payrﬁent being
made july 9, 20_10. A[Transcri-pt 37:8-25 and 39:11-13; R. 115 and 117].
A éqpy of Dr Lalla’s payment historynwas admitted into eﬁlidencé 6ver
Appellantsj objecﬁon.- tTranscri}.)t'33:‘18-36:25 ; Ro111-1 14];

. Cafoliﬁa Firsf Bank r’nérged v;/ith D Bank_jn Sep‘te‘mber,‘2010,. at whicﬁ -

" time Carqliné Fifst ceased to exist ahd TD Bank became the owrief aﬁd_
holder of the Note and Moﬁgage. [Transcfipf 7:7_;14, 13:4-5, 19:16-18,
20:10-13, énd 75:18-20; R. 85, 91, 97-98, and 153].. Bristol hvaIS-deélt'
.With_ Dr. -Lé}la conéemihg_this loan, and Dr. Laila_has never expressed
any éoncém to‘h-inil about TD Bank being the owner and hqlder of thé

' N_oté and Mdrtgage. [Transcript '70:24;71:18; R. 148-149]. Thé:Master-_

| iﬁ-Equity was asked to take judicial hdtic_e of the effect of the merger
pursuant to S.C. Code § 34-3-850‘(D):. [Traﬁscripf 69:21‘-70:7; R. 147-
148]; " |

. The .lo.an_su.b.séquently matured November .13, 2011, and would_have
been due and payable in full at that time. [Transc'r_iptb 32:3:13 and38:12_-.
15:R. 110 and 116]; | | .

. Because Dr. Lalla has no_t made any payment since "July 9, 2010,’aﬁd the

loan matufed November 13, 2011, the loan is in default; [Transéript

37:23-38:2 and 39:5-13; R. 115-1 16,and 117];



e As of December 10, 2012, Dr. Lalla Qwed $740,267.44 in principal,
interest, late fees, and appraisal fees, as well as $25,584.40 in attorneys’
fees and costs. [Trans.cript 39:14—40:13; R.117-118]; and .

e TD Barlk squght a judgment for the full amount of the debt and
attorneys’ fees .and' costs, the foreclosure sale of the Property, and the
entry of a deﬁcienCy judgment in the event the foreclosure sale did not
satisfy the indebtedriess. [Transcript 40:14-41:21; R. 118-1 19].

'Appellants’ counsel admitted that a deficiency judgment “has in fact
| been requested.” [ Transcript 40l:24-'41:6; R. 118-119]. |
Appellants did not personally appear at the hearing, and Appellants’ counsel did
not present any witnesses, introduce aﬁy ekhibits, or present any evidence at all.
.[Transcript 77:v25-78‘:2; R. 155-156]. |
At the conclusion of the hearing, the Master-in-Equity ésl_(ed the parties ro submit
additionul information orr the authority of TD Bauk to proceed on the Note. [Transcript
78:14-21, 79:8-11, and 85:20-88:14; R.:>156v-_157 and 163-166]. TD Bank’s post-hearing
* Memorandum noted TD Bank had presented sulfﬁcient testimony to establish its claim for
relief and Appellunts had not put forward any witnesses or evidence to contradict that
testimony. [Post—Trial Memorandum; R. 220]. The post-hearing Memorandum noted
that the intrqductieu of a promissory note is not required to enforce the note; that a
borrower’s signature on a note is presumed to be genuine; and that a borrower lacks
standing to challenge the assignment of a loan. [Post-Trial Memorandum; R. 218].
On May 10, 2013, the Master-in-Equity issued a Final Order. [Final Order; R.

3]. The Master-in-Equity found that because the copy of the Note had been excluded



: based on the best evidence rule, he co_uld not consider the terms of the Note or determine
Appellahts’ liabiljty on the Note. [Final Order pp 3-4; R. 5-6].2 The Master—in-Equity
»fu.rther found that TD Bank had not establrshed that it is the owner and holder of the
Note. [Final Order pp- 4-7' R 6-9]. Specrﬁcally, the Master -in- Equlty noted that “there
is nothrng to 1ndrcate there has been a lawful merger .of [TD] and the entrty known as
' Carohna Flrst Bank.” [Final Order p. 5; R. _7].' However, Appellants, through counsel,.
advised the Master-in'—Equity that they consented to the foreclosure of the Mortgage “in
satisfaction of all-claims _of [TD Bank] and in satisfaction of any clairns of any of its ‘
affiliated companies ‘such as Carolina First Bank” .but- .'“object to any deﬁciency
- judgment.” [Frnal Order pp. 7-8; R 9 10]. As a result, the Master-in- Equrty ordered the.
foreclosure sale of the Property but refused to enter any deﬁc:lency Judgment against Dr.
Lalla. [Frnal Order pp. 7 8; R. 9- 10]
On June 7, 2013 TD Bank tlmely filed .a Motion to Alter or Amend the Frnal
Order, submrttrng that the Master -in-Equity had farled to approprrately consider certain
facts before th and also mrsapphed the governrng law [Motron to Alter or Amend,; R
222]. TD Bank again_noted it had presented sufficient testimony to establish its claim for |
relief and Appellants had not put forward any witnesses or evidence to contradict that
W testimon}r. [Motion_ to Alter or Amend; R. 226-227]; TD ‘Bank noted that the
introduction of a promissory note ils not- required to enforce‘ the note; that a borrower’s
signature on a note is presumed to be genuine; and that a borrower lacks standrng to

challenge the assignment of a loan. [Motron to Alter or Amend R. 223] Finally, TD

- 2 Although the Note was not admitted into evidence, the Master-in-Equity noted it had
reviewed the Note and it was placed in the record. [Final Order p. 4; R. 6].



Bank noted that :in addition to Bristol’s testimony, the Master-in_—Equity could‘- take |
judicial notice of the' public records available at the Sec_retary vof State’s . Office
demonstrating that Carolina First | Bank merged into TD Bank and_ attached the
doCumentation of same [Motion to Alter or Amend; R. 229] - |
An addltional hearing was held on the Motion to Alter or Amend on October 13
2014. On February 4, 2015, the Master-m—Equrt_y granted TD Bank’s Motion 'to 'Alter or
' Amend and Vacated his Final Order entirely (“Amended Order”j.' [Mended Order; R. |
| 12]. The Amend'ed Ord._er held that.a copy of the Note was.admissible and Dr. Lalla’s |
signature .W‘as presumed_ to be genuine,vwhich was not contradicted; [Amended Order' p.
3;-R. 14].. The Amended Order also held that TD Bank established it is the holder of the _
Note by introducing a Copy of 'the Note .and Bristol’s testimony Which was not
E contradict_ed. [Amended Order p: ‘2;1R.‘ 13]. The Master-in-.Equity noted the additional
supporting public records from the Secretary of State’s office regarding the merger of
Carollna First Bank into TD Bank. [Amended Order p. 2 R 13] The Amended Order |
also found that TD Bank established Dr Lalla had defaulted on the Note [Amended v
Order pp. 4-5; R. 15—16]. Accordingly, the Master -in- Equrty ruled that TD Bank is
entitled to a Judgment for foreclosure and sale of the mortgaged property and the entry of ,
' a Judgment against Dr. Lalla. [Amended Order pp. 4- 7 R 15-18]. |
On February 19, 2015 the Master-in- Equity srgned a Form 4 Judgment entering

judgment in the amount of $765,_85 1.84 against Dr. Lalla. [Form4; R. 21].3

¥ The Form 4 also mistakenly entered judgment against Mrs. Lalla. This was a clerical -
error. The judgment is only against Dr. Lalla per the Amended Order. Accordingly, a
corrected Form 4 was submitted to remedy this clerical error, and the Judgment against
-Mrs. Lalla was Vacated [Amended Form 4 filed July 15,2015; R. 23]



Appellants filed their Notice of Appeal ,fr.om the Amended Foreclosure Judg@ent
and Sale Order on February 17, 2015. The Appellate Case No. for that appeal is 2015—‘
000295 (“Foreclosure Appeal”). The Foreclosure Appeal was submitted to the Couﬁ on
the :re_cord and briefs during the March 2016 term without oral argumenf and. fémains
pending. | |

On June 23, 2015, D Bank filed a Motion for Leases, Rents, and Appointment of
Receiver, seeking the éppointment of a receiver to protect TD Bank’s interesté in the
property and the rents derived therefrom duringvthe pendency of the F oreclosure Appeal.
[Motion for Leases, Rents, and Appoi,n“tment of Receiver; R. 233]. A hearing was held
on this Mbti.on on September 14, 2015. Neither Appellanfs nor their counsel attended the
hearing. | B | |

On November 12, 2015, the trial court entered its Order Aﬁpointing Receiver
(“Receiver Order™). [Crder Appointing Receive;r; R. 25]. On November 24, 2015, TD
Bank requestéd that Appellants comply with the requiréments of the Receiver Order by
noon on Nbvembef 25, 20‘15. Aﬁer Appellqnts failéd to respond, TD Bank filed a
Motion for Appellants to Show Cause Why They Have Refused to Comply with Court’s
Order Appointirig Receiver on November 2;5_, 2015. [Motion to Show Cause; R. 236].
Also on November 25, 20.15,vAppellants filed their Notice of Appeal from the Receiver
Ordef, wﬁich is the subject of this appeal bearing Appellate Case No. 2015-002484
(“Receivership Appeal”).. : | | o

On March 11, 2016, Appellants'filed their initial brief. This brief follows.

10



ARGUMENT
The Master-in-Equity cor.recﬂy ruled_that TD Bank is entitled to va réceivef fo -
preserve the real propeﬁy collateral during thé pehdency of the Foreclésufe Appeal in
this matter. S_uch relief is ancillary to the proc.eevding- before the Méster. App'ellants ﬁfst
| incorrectly assert that their Notice of the Appeai for the previous 'Foreclosure’ApI.)eal
should have stayed any ruling on TD Bank’s éntiﬂement to a receiver. ‘(Appellants’ Brief
at pp. 4-5.) Next, Appellants erroneously éssert that the appoinfment' of a bre'céiyert is
| »bésed o’n. thé Amended Ofdef. (Appellants’ Brief at pp. 5-18.) Impvortantly, Appellaht_s
did not preserve any issues for appellate review, and the Foreclosure Appeal dogs not )
stay the appointm.ént.‘of a receiver in any event. Allth(‘)ughvthe Amended Order, properly B
determined Dr. 'Lallg"s default on the subject loan,. the appointrne’ntl VOf_ a receiver o
' presérve the‘subject propeﬁy d\vlringv the pendency of the Foreclosure Appeal p.ursuant to
S.C. Code Ann. § 15-65-10(3) provides an alternative groﬁnd'fdr affirmance of ;[he'
 Receiver Order. | Therefofe, this Covurtvlsh(‘)uld affirm the Master-in.-Equi’ty’s order

granting TD Bank’s request for the appointment of a receiver for the subj ect property,

I. Appeilants didi not preserve any issues fpr appellate review.

| Appellanté ‘did not raisé .argu_rrients offered o‘n' appeal before the trialv‘ court.
Instead, Appellants failéd‘ to appear at the hearing at wh_ich TD j Baﬁk asked for the
appointment of a receiver. Appellants did not oppose the receivership ﬁotion in any way -
and made no arguments to the trial court on the receivership rﬁbtion Whatsqéver. .The law
' is clear thaf an appellate court may not consider an iésue for the first time on vappeal. See
lWilder Corp. v. Wilke, 33_0. S.C. 71, 76,497 S.E.2d 731, 733 (1998)} (“It is axiomatic that

- an issue cannot be raised for the first time on appeal, but must'have been raised to and

11



ruled upon by the trial" judge to be preserved for appellate review.”) (citations omitted).
Therefore, no issues have _beén preserved for appellate review, and this Court summarily

should affirm the Receiver Ordér on this basis pursuantto Rule 220, SCACR.

II. The abpointment‘o.f a r.eceivér is not staved:by the Foreclosure Appeal.
, Appe_ilants first argue on appéé.l ‘that their Notiée of -Appeal in the previoﬁs
, Fdréélosu;e Appeal stayed the Subéequent apbointment of a receiv}ér in the ﬁndérlying
A. fofeélosﬁre ‘aétioﬁ. (Appellahts’ Bfief at pp. 4-5.) -To fhe extent this Court finds that this |
- issue has beeh_ 'preSewéd for .a.pp_ellate review, »Appellaﬁts’ argumént nevertheless fails.
Rule 241(a) of the South Carolina»Appelléte Court Rulésnprovides-that service.‘ bf a noticé.
 of appeal stays the matters decided and felief ordered in the appealed order. Rﬁl_e 241(a),
SCACR. However, “[t]he lowér court or admiﬁistr'ativé tribunal ret;clins- ju:risdiction' overv
matters not affected by the appeal including the authorityktb enforcﬁe anyAmatteArs-nort
stayed by the appeal.” Id. Addition_ally,'Rule 241(b) provide.s that there are exceptions to
‘the geﬁerai ﬁlle imi)osiﬁg an'a'ut.omatic stay “t;ound.v in statutes, co'urt.rulesA,-‘an'd case .law.’v’v
v Rule 241(b), SCACR. Althougﬁ Appellants are correct that Rule 241(b) lists a number of
exceptions, Appellants fail tb recognize thaf £his list is not e.:xh_au.sti.ve. See Rule 241(5);

SCACR (“A list of some, but not all, of the exceptions to the. genere-ll rule is . . . ")

* (emphasis added). Thié is an instahce wheré thé‘ 'Master-'_in—'Equ'ity retéiﬁs jﬁrisdic'tilon.

The appealed order Api)eilénts fely bn is.the Aménded Ofder 'all(.)wing TD B'ank.
 to foreclose the subject property and é'nterihg‘a judgmerit agaihst Dr.vLalla. ’[Ammded
| Ordef; R 12]. Appellzémt‘s. allege TD Bank’s entitlément to any funds that would be
collected by a receiver is‘cofnpletely deperident on‘the»relie.f granted_in the Amended

'Order—fpresumably',_ that Dr. Lalla is liable on the subjAect pro.missory note and has

12



defaulted thereon. (Appellants’ Brief at p. 5.) Although these underlying matters were
decided in the Amended Order, TD Bank’s entitlement to a receiver was not decided in
the Amended Order, and the Amended Order did not order any such relief. [Amended
Order; R. 12]. The appointment of a receiver is wholly separate from the issue of
whether a party is entitled to féreclose and whether a deficiency judgment remains. A
receiver céuld be appointed at any time to prevent waste concerning the .real property
regardless of any prior appeél. Thé prior appeal here only conﬁrrﬁs, by stafute, that a
receiver can be appointed and the pinr appeal does not stay sucﬁ appointment.

Morelbver, Appellants ignore that TD Bank moved for the appointment of a
receiver on groﬁn_ds ‘other than Dr. Lalla’s default on his prdmissdry ﬁote. Specifically,
TD Bank’s receiveféhip motion was based in part on S.C. Code Ann. § 15-65-10(3),
which expressly provides for the appointment of a receiver after judgment while an |
appeal of that'judgment is pending: “A receiver may be abpointed by a judge of the
circuit court, either in or out of court: . .". (3) After judgment, to dispbse of the property
according to the | judgment or to preserve it during the pendency of an.appeal . . . > S.C.
Code Ann. § 15-65-10(3). Because this statute specifically contemplates the appointment
of a receiver during the pendéhcy of an appeal, Appellants’ appeal of the Arpended Order
would not stay the appointment of a receiver to preserve the subject property while that-
appeal is pénding. Additionally, because this ground for the appointment ofa receiver is
separate and distinct from the liability issues decideci in the Amended Orcier,l this Court
may rely solely on this separate ground to find that the appointment of a feceiver was not

stayed by the Foreclosure Appeal. Rule 220(c), SCACR.
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Further, t\he Notice of Appeal doe.s‘_ not €ven stay the FQreclosure Actioﬁ and,
,therefore{,.‘a‘ réceiver was properlyvappc‘)intec.l. A _forecloéuré action‘may.proceed even
When the order of "foreclosuré is af)peéled. Pursuant to. Section 18-9-170 of th¢ South
Carolina Code, an.order that.directvs the sale or delivery of pos_sessioﬁ of real property is
not be stayed by a notice of ap'peél unless the party againsf whom judgmeﬁt is-en‘;ered
obtains a bond with ‘twlo suieties guaranteeing the property will not be wasted duriﬁg -tllle
pendency of the apﬁe‘al. S.C..Code Ann. § 18_—9-170; see alsb Rule 241(b)(4),SCACR
(excluding judgments directiﬁg the . sale or delivery of possession of réal property as
_ provided in Section 18-9-170 of the‘ Soufh Carolina Code from aUtomati»c, stays pending -

: appéal). A *“foreclosure decree ‘[is] the_type of order covered b}% section 18—9‘—17‘0[.]”' C-
| ‘Sculptures, LLC, No. 3 v. Brown, 393 SC 27, 32, '709 S.E.2d 705, 7.(.)8:(Ct. App 2011)';_ :
) see also See Gerald v. Ge}aZd,- 31 S.C. 171, 182, 9 S.E. 792, 796 (1889) (“This language

[found in the predecessor to section 18—9—170] shows that the intention Wés to embrace

appeals from judgments of foreclosiire, for that is a judgment directing the sale of real
property . . . .”) (emphasis added). Accordihgly, the failure to post the bond required in
Section 18-9- 170 .“permits the foreclosure ..sa'le to proceed Adﬁrin.g -' thle | appeal[.]”
Wachesaw Plant&tion E. 'C"mty.iServs. Ass’n, Incl .v_. Alexander,v41'4> SC 355, 362 n.6,
‘778 S.E.2d 898, 9502 n.6 (2015). ‘Indeed, if an appellant “fail[s] to take advantage” of the
provisions in ”Sectilon 18-9-170, thén it 1s “the duty of _thé master to prdcéed with the
. [foreclqsuré] sale.” Ex parie Andrews, 1_5j2 S.C. 325, 150 S.E. 313, 314 (1929). - |

Moreover, the appointmént of a receiver is “ancillafy to a foreclosure vaction.” 27

S.C. Jur. Mortgages § 116. Thus, a “receiver_may be_appointed éft_er the foreclosure

hearing and before the sale, or while an_appeal is pending.” Id. (emphasis added); see
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also S.C. Code Ann. § 15-65-10(3) (A rece‘ive’r;ma'y be appointed . . . »[all]ftér judgmént o
| fo preserve [bropér“ty] duringA the pendency of an appeal”); Rule 241(a), SCACR (‘_‘Th_é
lower couft or administrativei' tribunal fetains jﬁrisdiétion over matters hét affected By the |
appeal including the authority to.em“orce any m'a‘tters‘ not stayed by the appeal.”). An
“appeal of an order of -‘foreclosure,r the'refore,' does.not' prevent a court er appointing a
receiver after the notice of appeal is ﬁ.led.

Likewise, the Nofiée of Appéal from tﬁe Receivér Orde_r‘. doeg not stay the
Re'ceive_r Order. See Harman v. Wagner, 33 S.C. 487, 12 S.E. 98, 10'1 (1890)
(holdiﬁg appeai'by executor of order appointing a receiver vof the personal pfoperty of the
estaté, wit‘hout‘ postiﬁg'a bond, do:es no_f operate to -stay‘ the éxecuti_on of the order); ;veei
also S..C.: Code Ann. § 18—9;150. Thus; parties are obligated to compiy with an order
appointing a re,cei\'/erk unless the appeal is acciompanied by the posting of a b.ond or a

_supersedeas order is obtained. When a party refuses to cbmply with thé court’s order
. alv)po.inthfl.g a'rece.iv.er, the court Vcan“hold that party iﬁ contempt of_ court Fagan v. . -
Timmons, 224'S.C. 286, 289, 78 S.E.2d 628, 629 (1953) (upholding finding- that
defendantv‘v;/aS'. in contempt bf court when defende‘m't’re'fused ‘trov tul;n over l;ooks"and B
records to receiver appéintéd by frial court). | |
| F inally, if this Court afﬁrms the brd_er o_f foreclosure, then the issue of whéthéf the.:,'
proceedings in the lower court were staYed déprivingthe lower coﬁrt of juﬁsdictiori to
appoint a réceiver is moot. “"A‘ case Beéofneé moot when judgment, if rendered, will
have no practical ‘leg.al effect upon existing controversy,” as “when some:event occurs
making it irﬁpéssible for [the reviewing court] to grant effectuai relief.”_ Mathis v. South

Carolina.State Highway Dep't, 260 S.C. 344, 346, 195 S.E.2d 713, 715 (1973)."If there
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is ﬁo actual controvefsy, a court will not decide moot or academic questions. Sloan v.
Friends of Hunley, Inc., 369. S.C. 20, 26, 630 S.E\.2d 474, 477 (2006). When a judgment
in anOt_her matter or appeal makes it impossible for a court to grant the felief sought, then
the (;ase becomes moot. See Hewell V. Hamptoﬁ Enterprises,. Inc., 272 S.C. 431, 432; 248
S.E.2d 583, 584 (1978) (‘;Sin;:e the relief sought.in this .act.ion concerns the amendments

- of éleadings in the prior Iactions, which have now been reduced to judgment,Athe issues jn
this appeal are moot..All issues in the prior action have been reso.lved and it would avail
notﬁing to now issue an order to have the pléadingé amended as'rgspcjnderit seeks in this
action.”); Gambrell v. S. Carolina Nat. Ba_nkvof Charleston, 250 S.C. 380, 382, 158
S.E2d 200, 200 (1967) (“The plaintiff has applealéd on the sole ground that the Court
erred-'iﬁ sustaining the alternative plea; leaving unchallenged the Court’s finding that the.
défendént was not indebted to plaintiff under the contract. Therefore, there is no debt
agaiﬁst which an offset copld be 'allbwed, and the question sought to be raised by the
appeal has become moot.”).b | V.

In this instance, Appellant ‘asserts fhé lower' court could not issue an order
appointing a receiver_after the noﬁce (;f appeal because the notice of appeal stayed.the
matter belox.)v.. Howéver, if the ﬁrst appeal is decided in favor of TD Bank, that ruling
R becomes the law éf thé case in any subsequent appeal. See e.g. Judy V. Martiﬁ, 381 S.C.

- 455, 458, 674 S.E.2d 151, 153 (2009) (“Under the law-of-the-case doctrine, a party is
pfecluded from relitigating, after an appeél, matters that were either not raised on appeal,
| but should have been,- or raised on appeal, but exp.res-sly rejected by the appellate
court.”). Thus, the foreclosure action can mové forward and the--lower court can now

“appoint a receiver, even if the lower court improperly appointed a receiver earlier in the
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" matter. A decision in Appellants’r favor in this_appeal, therefore, would be moot as it
- would have no practical effect. TD Bank could still obtain an order appointing a
receiver.
"Accordingly, the Foreclosure Appeal did not stay the receivership issue, and this
Court should affirm the Receiver Order.
I11. Although the Amended Order properly determined Dr. Lalla’s default on the
subject loan, the appointment of a receiver to preserve the subject property
during the pendency of the Foreclosure Appeal pursuant to S.C. Code Ann. §

15-65-10(3) pr0v1des an alternatlve oround for affirmance of the Receiver
Order. :

Appellants next incorrectly assert that the appointment of .a receiver is entirely |
based on the allegedly»erroneous Amended Order. (Appellants’ Brief at pp. 5-18.) To .
the extent this Court finds .that this .issue has been preserved for_appellate review,
Appellants". 'argument fails. The rnerits of the Amended Order is the subject of the
. Foreclosure Appeal and Appellants’ Brief on this point restates verbatim their arguments
in their Appellants Brief in the F oreclosure Appeal (See Appellants Br1ef in Appellate
, Case No. 2015- 000295 at pp. 3-15.) Because each of these issues was fully briefed in the '
Foreclosure Appeal TD Bank fully 1ncorporates by reference each of its arguments in its
Respondents Brief in the Foreclosure Appeal (See TD Bank’s Brief in Appellate Case'
No. 2015-000295.) Specrﬁcally, the grounds are as follows:

l.) The vMaster-in-E.quity properly found that TD Bank met its burden of |

proof on its claim for relief; (See TD Bank’s Brief in Appellate Case No. 2015-

000295 at pp. 10-18); |

a) The Master-in-Equity properly admitted a copy of the Note; (See TD -

Bank’s Brief in Appellate Case No. 2015-000295 at pp. 10-1 2)‘;
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2

~ b) TD Bank sufficiently established the existence of Dr. Lalla’s Note; (See

TD Bank’s Brief in Appellate Case No. 2015-000295 atpp. 12-13);

c) TD Bank sufficiently established that it is the owner.and holder of the

Note; (See TD Bank’s Brief in Appellate Caée No. 2015-000295 at pp. 13-

>15);

d) TD Bank sufficiently established Dr. Lalla’s paymént history on the R

’-N'ot.e; (Seé TD Bank’s Brief in Appellate Case No. 2015-000295 at p. 16); -

- ¢) TD Bank did »not..'wai'\»/é its claim for a deﬁéiency judgment; (See TD

Bank’s Brief in Appellate Case No. 2015-000295 at pp. 17-18);

'The Master-in-Equity properly found that Appellants failed to meet their

burden of provingtheir countefclaim; (See TD Bank’s Brief in Appelléte Case

No. 2015-000295 at pp. 18-19); .

3)

The Master-in-Equity p;operly considered ‘matters of plibliC‘ record

submitted before the issuance of a final order in this foreclosure action; (See TD

Bank’s Brief in Appellate Case_No.‘ 2015-000295 at pp. 19-21);

' ‘a)' The Motion to Alter or Amend did not present new issues to the

Mas.ter-in-‘Equity; (See TD Bank’s Brief in .Appéllate Case .No'. 2015-

000295 at p. 19);

b) “The Motion to Alter or Amend did not present new evidence to the
Master-in-Eqﬁity; (See TD Bank’s Brief in Appellate Case No..2015-

000295 at pp. 19-21).
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Thus, as set forth in TD Baﬁk’s briefing in the Foreclosure Appeal, the Amended Order
- properly determined that Dr. Lalla defaulted on hié loan and TD Bank is entitled to
foreclosure and judgment against him és a result. |

Moreovér, Appellants are incorreét that the Amended Ordér was the sole basis for
the Receiver Ofder. As explained above; TD Bank’s receivership motion was also based
on S.C. Code Ann. §' 15765-10(3); which expressly provides for the appoi'ntment of a
receiver after judgment »whil.e an appeal of that judgment is pending. Because this statute
specifically contefnplates the appointment of a receiver during the pendency of an appeal,
the merits of the Amended Order-_wqﬁld be _irrelevant.’ D Bénk is statutorily entitled to a
receiver while the appeal of the Amended Order is decided. This Court should affirm the
Receiver Order on this basis.

CONCLUSION

For the foregoing reasons, TD Bank respectfully requests this Court affirm the
Master-in-Equity’s ruling that TD Bank is entitled to a receiver during the pendency of

the Foreclosure Appeal. .
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