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STATEMENT OF ISSUE ON APPEAL

Did the trial judge violate Appellant’s right to self-representation pursuant to the Sixth and
Fourteenth Amendments to the United States Constitution and Article I, § 14 of the South Carolina

Constitution by denying Appellant’s request to represent himself?



STATEMENT OF THE CASE
On May 28, 2015, an Horry County grand jury iﬁdicted Appellant for armed robbery
(2015-GS-26-01888), two counts of kidnapping (2015-GS-26-01889 & -01890), and felon in
possession of a firearm (2015-GS-26-01891). R. 325-326; R. 328-329; R. 331-332; R. 334-335.
On August 31, 2015, the state served notice of its intent to seek a sentence of life without the

possibility of parole based on a prior kidnapping conviction. R. 7, 11. 13-15; R. 309, 1l. 14-15; R.

' 324.1 The state, represénted by James Austin Thomas, called the case for trial before the
Honorable Larry B. Hyman and a jury on September 15-16, 2015. R. 1. J.M. “Buddy” Long
represented Appellant. R. 1.

After the stéte and defense presented their cases, the jury began its deliberations at 11:29
a.m. R.303, 1 13-17. At 3:20 p.m., the jury asked for a transcript of Appellant’s testimony and
wanted to know if the prosecution was aware of the defense theory that Fhe alleged victims were
involved in the supposed armed robbery. R. 304, 1l. 6-16. The judge informed the jury that the
testimony could be replayed for them and that all of fhe,evidence in the case had been submitted.
R. 305, 1l. 7-18. The Court then played Appellant’s testimony for the jurors. R.305,1.19 - R.
306, 1. 10. The jury resumed deliberations at 4:12 p.m. R. 306, 1l. 11-12. At 9:14 p.m., almost
ten hours after the jury began deliberating, the jury had reached a verdict. R. 306, 1. 18 —R. 307,
1. 1. The jury found Appellant guilty has charged. R. 307, 1l. 8-24. |

Judge Hyman sentenced Appellant to life imprisonment without the possibility of parole
for armed robbery and two counts of kidnapping. R. 319, 1. 10-14; R. 327; R. 330; R. 333. For

the firearm charge, he sentenced Appellant to five years’ imprisonment. R. 319, ll. 15-17; R.

' During the trial, the parties stipulated that Appellant had been convicted of kidnapping in
October of 2007 and that such a conviction was a crime of violence. R. 182, 11. 1-22.
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336. He ordered the life sentences to be served concurrently, but ordered the five-year sentence
to be served consecutively to the life sentence. R. 319, 11. 18-19; R. 336.

Appellant filed a timely notice of appeal. This brief follows.



STATEMENT OF FACTS

The facts were largely undisputed — except for one crucial point: were the alleged
victims really part of the plot to steal money from Wendy’s?

According to Appellant, he met Rebecca Kennedy and her boyfriend, Shaun Cain, in the
fall of 2014 at a convenience store. R. 238, 1. 24 - R. 239, 1. 13. Appellant began selling
marijuana to Kennedy and Cain thereafter. R. 239, 1l. 10-22. One day, while the three were
smoking marijuana, Appellant revealed that he had been convicted of strong arm robbery. R.
240, 1. 19 - R. 241, 1. 14. Kennedy and Cain asked if he would be willing to rob again —
specifically, their place of employment, Wendy’s. R. 241, 1l. 21-23. Cain noted that he was the
manager and there were would be between $2,500 and $3,500 available. R. 242, 1. 3-4; R. 243,
11. 4-8. The plan called for Appellant to make it look like' a real robbery by tying them up. R.
242, 1. 11-18. The plan also called for them to split the money 50/50. R. 242, 1l. 19-25. In early
| Decembef 2014, Appellant saw Cain and Kennedy again and told them tl}e robbery was r“going
down this weekend.” R. 243, 1. 22 - R. 244, 1. 3. Cain and Kennedy agreed. R. 244, 1I. 4-5.
Cain and Kennedy denied knowing Appellant and denied cpnspiring to rob Wendy’s. R. 68, 1L
.4-6; R. 83,1. 22 —R. 84, 1. 10; R. 120, 11. 14-24.-

On December 8, 2014, Kennedy and Cain worked the closing shift at Wendy’s in
Conway, South Carolina. R. 60, 1. 11-20; R. 86, 11. 4-7. Appellant waited in the parking lot for
everyone to leave except Kennedy and Cain. R. 244, 1. 23 — R. 246, 1. 10. Around 3 am., .
Kennedy left the restaurant and got into her car to wait for Cain. R. 60, 1. 21-22; R. 86, 11. 9-10;
R. 98, 11.' 21-25; R. 246, 1. 1. Appellant approached her window. R. 60, 1. 22-24; R. 246, 11. 15-
16. Kennedy claimed Appellant had a gun out as he approached, but Appellant denied having

the gun out at that time. R. 60, 1. 22-24; R. 246, 1. 21-24. Appellant got into her backseat. R.



60, 11. 24-25; R. 246, 11. 19-20. Appellant gave a roll of duct tape to Kennedy and instructed her
to tape her hands together, which she did. R. 60,1.25-R. 61,1. 1; R. 246,1. 25 - R. 247, 1. 3.
When Cain approached the car, Appellant got out of the backseat, startling Cain. R. 61,
1I. 3-5; R. 86, 1l. 13-15; R. 247, 11. 14-25. The three of them then re-enfered the restaurant. R.
61, 11. 3-8; R. 86, 1. 21; R. 249, 1. 1-4. Cain claimed this occurred at gunpoint, but Appellant
testified that although he had his gun out, it was not pointed at them. R. 86, 1. 16-17; R. 88, 1L
11-23 R. 249, 11. 5-9. Cain told Appellant that he had already dropped the fnoney into the ﬁme-
locked safe, and there was no way to retrieve it. R. 61, 1l. 18-21; R. 91, 1. 2-4; R. 249, 11. 23-24;
R. 250, 1. 16. Incredulous, Appellant did not believe him. R. 62, 11. 8-9; R: 91, 1. 5; R. 249, 1.
24-25; R. 250, 1L 16-1 8. The group went to the office where Cain showed Appellant the safe. R.

61, 1. 10-14; R. 91, 1. 7-9; R. 249, 1. 23. Cain claimed that Appellant took his wallet when he |

was unable to get any cash from the safe. R. 91, 1l. 16-18; R. 92, 1. 12-13.2 Cain also claimed
that Appellant initially told them to tape themselves together, but when they were not doing it
fast enough he took over. R. 61, 1l. 13-17; R. 92, 1l. 13-15; R. 117, 1. 4-19. Appellant denied
taping them up in the office, explaining there was no need to do so at that time because they were
his accomplices. R. 252, 11. 1-6.

A police officer, who did not testify at the trial, saw the three of thém at Wendy’s after
hours and grew suspicious. R. 138, 1. 1-9; R. 250, 1l. 3-12. The officer alerted other officers,
and the restaurant was soon surrounded. R. 138, 1. 7-10; R. 139, 1l. 13-15; R. 156, 11. 4-10; R.
251, 1. 16-18. The trio saw the police outside. R. 63, 1l. 1-3; R. 92, 1. 18-19; R. 250, 11. 16-18.
According to Appellant, Kennedy suggested Appellant wear Cain’s shiﬁ and jacket so that he

would appear to be a Wendy’s employee. R. 251, 1. 19 - R. 252, 1. 15. Everyone agreed that

? Appellant denied taking anything from Cain. R. 251, Il. 9-15; R. 256, 1L. 13-15. No one
testified to finding a wallet at the scene or in Appellant’s possession.
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Appellant did so. R. 63, 1l. 10-12; R. 93,‘ II. 2-3; R. 93, 1. 13-14; R. 251, 1l. 23-24. Kennedy
~ claimed that Appellant un-taped her and Cain, then took Cain’s clothes and re-taped him while
Kennedy remained free. R. 83, 1. 6-18. Neither Kennedy nor Cain explained how Appellant
could hold them hostage while changing clothes or even if Appellant somehow managed to
maintain control of the gun while changing clothes.

Then, Appellant and Kennedy walked to the door tdgether, leaving Cain in the office.. R.
63, 11. 12-17; R. 142, 11. 10-14; R. 252, 1. 16-22. Kennedy and Cain alleged Cain was duct-taped
in the office while Appellant and Kennedy left. R. 63, 11. 16-17; R. 93, 1. 3-7. Appellant tried to
explain that there was a misunderstanding, but the police insisted that he and Kennedy open the

door. R. 64, 1l. 5-17; R. 143, 1I. 6-8; R. 252, 1l. 19-20. When Appellant opened the door, the

police arrested the two of them. R. 64, 1l. 17-20; R. 143, 11. 8-13; R. 253, 11. 1-2.3 However,
Kennedy told the police she was not involved in the robbery attempt and that Appellant alone

was responsible. R. 65, 11. 5-7. This led to Kennedy’s prompt release. R. 144, 11. 6-9.

* Kennedy claimed she unlocked the door using a key. R. 64, Il. 18-19. The officer closest to
them said unlocking the door only required pressing on the bar and that Appellant had been the
one to open the door. R. 143, 11.10-11; R. 154, 1L. 3-5.
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ARGUMENT

In violation of Appellant’s right to self-representation pursuant to the Sixth and Fourteenth

Amendments to the United States Constitution and Article I, § 14 of the South Carolina

Constitution, the trial judge erred by denying Appellant’s request to represent himself.

Relevant facts
As soon as the state called the case for trial, Appellant moved to relieve trial counsel. R.
6, 1. 10-20. The judge and Appellant then engaged in the following colloquy:

The Court: You want to go forward with your case pro se then which means
without a lawyer?

The Defendant: I do want to go forward, but I don’t know the law exact, so I
would like time to get to know it - - -

R. 6, 11. 21-25. Appellant explained that he wanted to relieve trial counsel because the two had
only met a “few tlmes and trial counsel had offered no assistance in develop a defense strategy
for the case. R 7, 1 23 -R. 8, 1 3 Essent1ally, Appellant had learned “nothing” from trial
counsel. R. 8, 1l. 5-7. Then, the judge inquired whether Appellant had attempted to retain
private counsel. R. 8, 1l. 8-9. Appellant informed the judge that he and his family were trying to
‘hire Scott Bellamy. R. 8, 1l. 10-11. In fact, Appellant had spoken to Mr. Bellamy about
representing him “a couple of months” prior to the case being called to trial. R. 8, 11. 18-24.

The judge then stated that he was “not going to continue this case.” R. 8, 1.25-R. 9, 1.
1. He stated that if Appellant wanted to relieve trial counsel and represent himself, they would
“talk about that.” R. 9, ll. 1-3. The judge then qutckly stated he “would strongly suggest that
youdonotdoit.” R. 9, il. 3-4. It appeared the judge’s decision was motivated by a strong desire
to “move the docket” in light of his remarks that the case was “on the roster” and was “set for

trial.” R. 9, 11. 4-5. He saw “no good reason for th[e] case not to be tried.” R. 9, 1. 6.
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When Appellant asked for clarification, the judge stated he was “not going to continue
th{e] case” and that Appellant had “had enough time.” R. 9, 1l. 8-11. Appellant noted that trial
counsel’s caseload was “two hundred and eight people in a year’s time” and there was simply
“no way he could represent them all equally and adequate[ly].” R. 9, 1l. 12-17. To this, the
judge responded, “[w]e do it every day; and.he’s a good lawyer.” R. 9, 1. 18-19. The judge
noted that Appellant may have wanted to retain a lawyer, but had not done so. R. 9, 11. 20-23. A
member of Appellant’s family told the judge she had recently spoken to Mr. Bellamy’s secretary.
R. 10, 1l. 9-13. The judge stated again that he was “not going to continue th[e] case.” R. 10, 1l.
14-15. When Appellant tried yet again to relieve trial counsel, the judge responded, “I don’t
know how much clearer I can be.” R. 11, 11. 7-12. The judge had ruled to “deny both motions” —
the motion to continue and permit Appellant to retain a new lawyer and the motion to relieve
trial counsel and proceed pro se. R. 10, 1l. 20-22. |
Discussion

A criminal defendant “has the constitutional right to represent himself under both the federal

and state constitutions.” State v. Barnes, 407 S.C. 27, 35, 753 S.E.2d 545, 550 (2014) (citing State

v. Starnes, 388 S.C. 590, 698 S.E.2d 604 (2010)); see also State v. Winkler, 388 S.C. 574, 586, 698

S.E.2d 596, 602 (2010) (explaining “[a]n accused may waive the right to counsel and proceed pro

se” and “[t]he request to proceed pro se must be clearly asserted by the defendant prior to trial”).4 ‘

“The Sixth Amendment does not provide merely that a defense shall be made for the accused; it

grants to the accused personally the right to make his defense.” Faretta v. California, 422 U.S. 806,

* The South Carolina Constitution explicitly provides for the right of self-representation: “Any
person charged with an offense shall enjoy the right ... to be fully heard in his defense by
himself or by his counsel or by both.” S.C. Const. Art. I, § 14.



819 (1975). “That right must be preserved even if the court believes that the defendant will benefit
from the advice of counsel.” State v. Fuller, 337 S.C. 236, 241, 523 S.E.2d 168, 170 (1999) (citing

United States v. Singleton, 107 F.3d 1091 (4™ Cir. 1997)). In fact, even if the decision to proceed

pro se is to the defendant’s detriment, the decision “must be honored out of that respect for the

individual which is the lifeblood of the law.” Faretta, 422 U.S. at 834; see also State v. Brewer, 328

S.C. 117,119, 492 S.E.2d 97, 98 (1997). “So long as the defendant makes his request prior to trial,

the only proper inquiry is that mandated by Faretta.” Barnes, 407 S.C. at 35, 753 S.E.2d at 550

(emphasis added).

“When an accused manages his own defense, he relinquishes, as a purely factual matter,
many of the tradiﬁonal benefits associated with the right to counsel.” Faretta, 422 U.S. at 835.
Thus, the decision to proceed pro se must be méde knowingly, intelligently, and voluntarily. Id.
“The ultimate test of whether a defendant has made ‘a knowing and intelligent waiver of the right to

counsel is not the trial judge’s advice, but the defendant’s understanding.” Brewer, 328 S.C. at 119,

492 S.E.2d at'98 (citing Graves v. State, 309 S.C. 307, 422 S.E.2d 125 (1992)). “A determination
by the trial judge that the accused lacks the expertise or technical legal knowledge to proceed pro se
does not justify a denial of the right to self—repfesentation; the only relevant inquiry is whether the
accused made a knowing and intelligent waiver of the right to counsel.” Id. “A decision can be
rﬁade intelligently, with an understanding of the consequences, without the decision itself being a
wise one.” Id. at 120, 492 S.E.2d at 99.

“Under Faretta, the trial judge has the responsibility to make sure that the defendant is
informed of the dangers and disadvantages of self;representation, and that he makes a knowing and
intelligent waiver of his right to counsel.” Barnes, 407 S.C. at 36, 753 S.E.2d at 550; see also State

v. Dixon, 269 S.C. 107, 236 S.E.2d 419 (1977) (explaining “it is the responsibility of the trial judge



to determine whether there is or is not an intelligent and competent waiver”). “Faretta requires that

a defendant ‘be made aware of the dangers and disadvantages of self-representation so that the

392

record will establish he knows what he is doing and his choice is made with eyes open.”” Wroten v.

State, 301 S.C. 293, 294, 391 S.E.2d 575, 576 (1990) (quoting Faretta, 422 U.S. at 835). “To

establish a valid waiver of counsel, Faretta requires the accused be: (1) advised of his right to
counsel; and (2) adequately warned of the dangers of self-representation.” Prince v. State, 301 S.C.
422, 423-424, 392 S.E.2d 462, 463 (1990).

According to the South Carolina Supreme Court, “a specific inquiry by the trial judge
expressly addressing the disadvantages of a pro se defense is preferred.” Id. The trial judge must
“make a meaningful inquiry into [a defepdant’s] background to determine whether [the defendant]
had sufficient experience or knowledge to waive counsel.” Watts v. State, 347 S.C. 399, 403, 556
S.E.2d 368, 371 (2001). However, “[t]he ulfimate test of whether a defendant has made a knowing
and intelligent waiver of the right to counsel is the defendant’s understanding.” State v. Reed, 332
S.C. 35, 41, 503 S.E.2d 747, 750 (1998). The United ‘_States Supreme Court held that when a

defendant requests to proceed pro se, “a judge must investigate as long and as thorbughly as the

circumstances of the case befofe him demand.” Von Moltke v. Gillies, 332 U.S. 708, 723-724
(1948). “To be valid such a waiver must be made with an apprehension of the nature of thé charges,
the statutory offenses included within them, the range of allowable punishments thereunder,
possible defenses to the charges and circumstances in mitigation thereof, and all other facts essential
to a broad understanding of the whole matter.” Id. at 724. Thus, a judge must méke “a pénetrating
and comprehensive examination of all the circumstances.” Id.

“The judicial inquiry and educative effort concerning the importance of legal representation

that must necessarily precede any knowing and intelligent waiver of counsel cannot be cursory or

10



by-the-way in nature.” United States v. Belanger, 936 F.2d 916, 918 (7th Cir. 1991). At a

minimum, a court must inform a defendant “of the crimes with which he was charged, the nature of
those charges, and the possible sentences they carry.” Id. Also, “a defendant should be made aware
of the ‘difficulties he would encounter in acting as his own counsel.’” Id. at 919 (quoting United

States v. Moya-Gomez, 860 F.2d 706, 733 (7th Cir. 1988)).

Appellant’s request was clear and timely. See Fuller, 337 S.C. 236, 241, 523 S.E.2d 168,
170 ( 1999)(déclim'ng “to hold that a motion to proceed pro se made on the day of trial, but before
the commencement of trial proceedings, is either timely or untimely as a matter of law” and
recognizing the “variety of reasons which might excuse a last minute request by a defendant to
proceed pro sé”). Just as in Fuller, Appellant’s request to proceed pro se “was made in an
atmosphere of his escalating dissatisfaction with his attorney” aﬁd Appellant “complained to the
trial court that his counsel had been ineffective in preparing for trial.” See id. at 242, 523 S.E.2d at
171. Appellant’s “purpose in making the request was not to delay or stall the proceedings, but
rather to address his growing concerns about his attorney.” See Q

Despite Appellant’s requesf to relieve trial counsel and his stated dissatisfaction with trial
counsel’s representation, partjcularly in light of trial counsel’s unbearable caseload, the trial court
failed to engage in even the slightest colloquy to determine whether Appellant wanted to proceed
pro se. The judge erred in failing to protect Appellant’s state and federal constitutional right to
represent himself at trial. Certainly, there were questions regarding whether Appellant preferred to
retain private counsel, but those questions and answers did not alleviate the trial judge’s obligation
to protect Appellant’s constitutional right to represent himself. Appellant made clear that he was
unhappy with trial counsel’s representation, and during the course of his discussion with the judge

on this topic, the subject of self-representation appeared, however, brief. In fact, the brevity of that

11



discussion was due to the trial judge’s failure to engage Appellant in a colloquy to determine
whether he wanted to represent himself and whether he could knowingly and voluntarily waive his
right to counsel. The judge’s failure to safeguard Appellant’s right to self-representation was

reversible error.
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CONCLUSION

Appellant respectfully requests this Court reverse his convictions and remand for a new

trial.

Suan b Q/W

Susan B. Hackett
Appellate Defender

ATTORNEY FOR APPELLANT

This 5th day of August, 2016.
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