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{(/t/rl ;£;;1a! I}t' rt1prl f/r"'4S t1i-jccl h rt1//duc!4 ~P/':/9 A, af/r//??//?e wAt'/./c'/ 

tlj?j7f/hle ~J/;~t! ItJ ?'/tJ(~ed w<IAnI14r1 411#/./17 MtJYv'/'l 'lAc //5K t:?~c// 

/t'j?I(,f.fI'lA?/;;/l."/ 1///1/ rt1tt'rl /?1Q.f1 j?1~lJ-e ~ Ak4~/I~}'W?J;~ ,!?// Me ~:!!t'rs 
{(/ld nf5~/vql1l~~f t7/5t'1/-/7/~Je/?141-1;;1 f'" /AilIAe /t'Ct7rd /AI/II l".5PIPh;) A~ 

$tpws N14.; "f{' /j p{,//y 411d ,!/j /'-It7/t-e /~ //klA- y,//;! ;J'r:'J t:pC".4.'I/it"rt'114 v. 

/Jiit//I,;l, fiZZ //J. tfl)~ fs J.L-! J'sz S; r.r ,I,,£/./J(P2 (1975); Jlnl~ v. &chf7- .l':)S s. c . 

.JJ~ J3S, f'(J/' 5.£.2~ 2L1Z, .?'1Y(I'19/); ~/t"4 iI. Jh/~7.JII S.C. 2711]9/ S.E.zt! 575" (;190). 

~I /t't'/lld I)t'rt' Ij #/1 #/j /Ot/~ /'4titit7lc'f j)4-f U?;f?{",//e?/1/ W't75 /7t?1 J~/.y:c/~l'7lf 

tlW/lre ~I J)~ A~t'/5 t1/~(t'I/-/t?rt'..r(,,/1II1/;P// I"", "n/l"fe 4/1 //1£/71(7'/ ~("/j/;/7 /c;J /,rt:>ct::"e-c/ 

w/!IlPJlI- t'f1t1J1Je/ ~t'Ct1t1fe /;/;j jlt7/l'/y ~~ t/7/1R/ ;lm/ 'Ird ("%,Pr'/io1ce 1<///.4 IAe t'tJt('-~ Aav/~ 

j71f't7df'~ JIIIII; Iv P{jl/l~tll/itl1 /// /f/??Mff/l,]/II s.c.. a121S, .191 S.£. 2c1 ealS-77. 

7]; e'4~vc 4..r.)lj/4';/CC- #,///?i#I.Fc//j 4 /J{~(,cfSt?y /""'jl-fij/le tP/ ~t!" j'7/~C{"'5J.:?/ 
~yv.. £5. ~/l51 ~r/1/YZ:X:Z:Y; gAle v. ~/t?F~ 25/ S.L. ]/'1>, /(P2 S.E..Z/.5-3~(t~{p.r). 

J;;re C?/?f'I4I~ afd/ltll )1/4IY~ ~.5 /:;)1 h ~1l1f1'lJ't'/ ttlf ~;t'q.rJeci p;tJyell)~ /u-1e 5,,4tJl(// 

~yt d/~r.#1/;'t'd' 1/4J7/t'IM/J1 w-fS f'/JI/lk/ h ??/lI/JI('c/ ("1f?///lJt'/ Pdfcc/tf/l ,,?;j /d1i~/1cy. 
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'-

r0;;!;/I v: ~jl/1f.!;f J12//J ]j5; /J Jtl IfZ lif?]); J( 4A ~!'~'/7-]-ltJ 
(;rtf); /&Ic j#i' !(//? .z;; 4'~ t""RJ~ ~~c'/4/11 J£I#'6/ ~J/c }r,,'/7/,//?/?!-rd 4 

rtJ)1II/J/(,~/l!,c~ * 7t'14/;J (PJ//I,ft'/ .I"/;/£'(," /J...? ~4t'/4 Jl'44'~A/'4/74h/f/1 -- /he ~C';-~/ 

kId- - -£/ Y,/y k ~//?,{ll /t'14/4(,,':/ ~t'//?rt'/ 17,///// jp, ///4-1 

4t' ~/j;/4/;;/l V'//t?///l.fC/ /j 4 .r?,/dl'"l//4/{"/,r//~ /1,r1! JtI'/y;-'LI /i:' ~'//??kfJ 
t"lft/{ ~l/lt1jS/J. Alt' Y. ;{ffirl(-.f" .J/~ s.t: /~ r?? 5. F. zJ f',z 7 (;19'1) .)/;/7elhekf.r; //ferc 

/"P// ,fc ~llk ?Io//f;-I &4/ /.Ie ~k/c ~ ?//J//d; /1//7<-/4/1/ w/,fJ 4// d/hr/lCY 

wltJ /Jt'l j/?///l/rfS. g W/l.5 a//?l/IIt'~ X/Pc NIjr 7#~,Pt'd It:! /t;P/t'sen/ Am SC'// 

ClIlt-I/i/1 /illp//??" /,P'//k/ ~J/C h'./?~d hj df/:/?Je //l //?/l///?/c,/4ftk j4/'ZYJ .. 

z;; ~h;'/lt",/ tt?/I!r/?J .J~/l/ //J Yt"J'" t'kd/ ##/ /;/e ~~//~/ ~?t"4/.r .-??4"*" 

4// Oft'/ ,,7./ ~I/V //1 IAt' ~(Ij-/~/J /~/Il /At' k-//!/;:t/lf/ iV41//rd £~ /y~/ /tJ l"'V'N/I..re! ac 
6~/1 ?/./4;7t'4..1- d/';//ltJ! ';;/~t'fJ 4r:J1 ~/ 4?/7~/4Ic /"p///lJr.-/) ayif//1t"/1/ 4).f?vt!' W"~/;4 

/;,hrmt?/ I~e ~// ~d/ £//~;./ 4~/ I/v4/Ve ~j '/~f;A-I ~ /"pu/lfc"/' 7& ?:///~~4~"'4/S 
a://1p!- /"(M'f/4-'/ P/ ~7/#t'/.J /lr:/ &///fie t'.f~.f'/'(.4,P////;'t'"I/,?.r v-/ £-e//4 /1/7/ a'f/ 

/ltJl /71~/I/;;';/l /4rc"tl/l d'14// //1 ;)t' /I/P;ff~{,c/ ~//7/t?/l. 

~r//alc /"1li//lJt/ h~{'!:; fik~'£' ji;{t"4/'//.y /~l /);e ~'/T ?'/~,P't'p;{ ?1/?c/fi~e!; 
/kd d !f?/;h;";1 :b,)0; R'/ t:://;}J/PI'7'!t1 /~c }JIll) ~;-t1b'#a j~V(,/lJe t://// ~yeyer; 

4??t'I/4k {pi/l1k/ ~mllit'/ lAc' /114.1 1/ll/h~/lC7/ 4~//41t"ff/ /// /i?/t' #4 4~k"m<"/l1 /f«/dtJ/ 

jc:'t'/l a~nJ f'd. 

/y~/I/rP'/IT .7P'//'P /0 ;V/'Vyc. H':J' V/ ///~ ,-'~-""- ,"" 'VP"·· "-" • -.". -"" ."/"/" 

Wllllk! ~Vc' ~("t'4 /7lt:?/t:' 5V£t'/f.J/;;/ ~// #C /ffp'r,f wh;,,? VV"e"'rC'" /c:?/Jec/ ~ 

t/j7j7t'/41t:' rpl//lfL!'/ a /7d:?/V'if// 44v ~t'P de /JfV(." /7c;>r~/y /.4e ~~~;-cmr; 

Wt:JI"V~/ t7/'/tjP/t'.J('/1IC?II~/l Wtf/I/,0I Mye ~t'e/? s~/v"7e/ #n/"7 /Ae /s-u/e ,/CN5<"~ ~C/~ 

.c1pj"t'/It7/.::- /"tI'v/1.fe/ j5 //0/ /cyv//"ec! It? /t?lj~ {'Yt':;t' /)5(./(.". 



~ C;//.-tJ. ~ 4/7 ~~4/ ~4 ~ W$~ C"4'Je, .4'// 4?"Pt'4/c:;-4 //fe - -w//// 

/tJt1& h #e /C"~t"P//71/?C'T/~;4 ~ /t"'4~4/7 ~ #e--

A.4~/J ~ ttY/ 44'~ g; ,t?"'r"U'~ ~~// qp?"r"d/ ~ /J /?OTt?4 

i.Jj'tI~ w,lt'/~ ~ 1/t/4J ~4/;/ ;?It' ':jA/ h 4'4 ~~~/ //?////?~ .£-~b;<::: 
t:?/c?/l4/~//l';y ~ # d 4£1,yre t:7.r;;?"p~4'/ 

~f~4:;7;7;,/ 10?//,,{/~rc h ,J(!" ~k/>/1 //?t'&:-7fre ??.fPj-/4hc~ ~/ 
d!,,PI"#bIc." t'~///1JC/~4/- --

7Z ~//: ~tI'//1~q4 Tk C:::;//Ct:7V"d;/£t'C/4ff~Mk r#~//f("/ /v --I/v'P~ 
f/Vf?ff Ixme kJ t!'Aj'//e/ Ifee W,&; r /t///;e 5'"9"/-j'~ h7e .#4J (> ¥//-ec/ ~ 

rt'Cll/l.f/~/ ay e?,P'/?nl/ C1'/l~ .?1",sCJ ?e-//'~;/l "£1" (/"/1.# ~se ft,$Pf hye. 

t',(j?//et!,.J~ .ftJl/ {tJV'/c-/t /ytJ tiJ1{/ /if'I'(,. H/j,J1. ~#~ cUe r 
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. ~ /f//'.&///'/ /~.;;pt"'t'"/k7 /"~/;tl.j c:1/// .h /&j ~.9'/.4j~ c:://// /At/ de /t"~ 
/('ctird t?PtiYC' J(,/t/("J dJ 7/~P#h/e (,Y/~/1('e #qr ;1,1" /C'k ("~P'// t#/1c/ #(!' h/)-fr;/// 

fth//lJ" h/lt'/a~A./Jf!&".£;IJ ('k-4,rj ~~/lltpJ nt-//-j ;lk foc/ k~:y ?h"CO.r 

I)fi! #/-/I/;/lt'/; C'~//?;J /fad /(1 ~r £/lpll/J ///("4c I/Y~ 6?fJIS/44('-e ,tf'/.?,F~("//4/e 

("'ili/luei. 7k //;f /'("{~// 4AtJ ~/7?~/1.r//dkJ ;i~d/- /At' %~7'/(;W~/;' //1C'&chvc 

t1.r.!IJIt!1F1t'c "/d,?/t"//dJc t'"tiJ/IIJc/ {M/m I'II-d".y ~//~C'..r /~/77 rAe ~c.,L u?,,P't"'/.&llc 

{/lvI/HI c~/m t'k4rf ~r/v("J hdl /-1e .£c; ~,Pt""/M.,Lc" (,"p///lJ("/ /lpcl//~l1ec/ 4/7 

/m/#,,-!/I/;! ("tJ/J.fI/I//fr~///1/ 6?-y~/mt"'/1/ ~/y;Y d;'('c/ ?.pt"&/, 

gN,;'y't'!", ('rt'd IJc'':lJ },)c ,PeR /t"cp/d Ck41' d/??t'l1f-//,ATr.r /Ad/ /Ae /2;/~/;'/ler 

j?/~t"/f /dlje/4// /Js//t"J ~r7y #J 7cR ~t"vr/71 IAt: ,P'c".( V'/a~,.- .?'/~:/77/j:sp/ 

f);t'Wf ,J,)p! .IAe /'t:"/,' ("'p~",~/ /!~/t"cl(""d h 4./#('.1'5 t7///j5//~S' /cl/_5("d. 

. /1'. t;d hi?~ § Il-Z7-)1tJ (/17t,) /7.1///-... .r /k //,.,f' cpuyl h /?l~,Ie 5~t"c/;{c 

h,dJ;Yf //~~{/ 4/1d f~p* ~A'f?/(,,5'fy II.! /"V'/1ckf/~/1.f V'/fov,-; rt'~/;y ~ ,,~c~ 
;JJI/C ?/t".fu7/~/. 

;7/; d~/ /// /?j/??/jfa/ WI/) If,/~/df;'e Wdf Mc/ ~f £c(je ./~/ 
tJ/l.~(j ! //11' d!r,,?//jJ/7 #e /,/.11-('/,#1'/;,1'7;/1 /t'~;'/ /(p/,kc?;L/;';? ~ #~/ rP/ . 
I1j/?1/jJ~/ ~~.) .4tJ/ 4~f'JJ I/Jc /'//"l/k~ /~ ~"p/J;r4/?1 J///-f{,C'?I./y ~/t""~;c 
/,/1/1/)(/ tf?fR/1~I/I:I /1/1 (t7/1IIII;//I~/l41 /?"Y////?t'I'?/ ~/'i7 ~ ,qj.",rl4/7L'4/ ~/ /;fe 

,h,/ ;)/.11 /I//,("Ihlfe r~lr/!fc/ Wit.! /#dt-rd//lt'';;+c-//'ve k £/y ,Iii /4Ij~ 4# 

/1#/'t11"1411/ /'c?IlJI/il/fl;/la/ t1:7~mt'/11 p;1/je- )?/f'r4///y 4//'/ lie ~1/li'4 ,hr 

if 



Jt0!,::1/ k//;;1/'t!l/./~llllh#/lr'/ t""t://?!t"'/?dr 1~t71 II IS a~Je?k/~-f c~a-/- /)d-l IAes~ 

IjJt/ef Wt'/~ J7'7t7/(y /4/jt'C/ d,,///yJ /Ae ?c~ "'r'C7//~ 

4.~/It"'/1f I/~t'f NcI'4/l/Jr/vt"'d /? /7':7h;~ &?/ ~/,c"t:?/ ~/7 /-;G/c,4 /.-0 ;Zacrt". 

¥h'1 /)/y·t/l/?d.fc'/VI/!f Ii" Af.1/t"e V'/ ~/,r'a(,Af: .~/It"'/1J d'.5/rec/ /Ae ~':r// leo 

,fe /t'.41f1Yn/df Ct1I///.Jt'/'.~ /~,1c"4f ;-Vt1?S /,t"/1?t'vt"d r:;,m IAt!' »It//bm'/ -' rP'St:: 

/111/ £Jz.?lPcli /. h/1/1rhl-iJt'fl ~/ /ftt' );//;//1 k//~/?4 ~,d?P7IJ·S/#/? d?/1 

..z;nfje,11 ~h-/l.fe,/~j?r'/~!~ j//Y/fl;'/1 WPf ¥;?,eJ//JIt'c/ 

S; lie J;vlj ~-;J /44 ~/,t'/J1C' ~/~ //1 /l// ///;'4 £ }h / ,,/ h//#/'4/'"/ 

A h/lr~l-dc'fl /,//,7/71eaf4!ef /J-~ 4' ,,4/-;#/l ~/ ~P//?///?~/I/ p"/ A('71J/~ 
~!/Ij(/ ~ /~dj~ ·L?~.fl ~h'/I hr 4//p //;Ip/t"'41 p/ ~/.f/;k ~//Je/ 10 /fic:. 

ftr,PIr'/J1e t:///I /141e.l /~~ ft*;/;w/i! y('/,t5-/l!//7; : 

.h ~j //,r~~ k~~ ~/ ////7//k .:1 hd'/y gh?! ~?e'~/e r#£//I/e/ W'4.r 

/l"II/;t'4cl/JI~. J;t"Ct/C-41j', l,;fe /f.J/t'e t?/ hhll#/le/J~ V",j////!4Y W4,Yt'/' ~/~.i /j'AI 

It' 1"111/111e/ (A/; JI/ldr'/.r-/u/1t0j p'/ &(' ~y(,,/'J' ,::1~t'ff/r/"".fe/?k';/;'/7) W'4J ;::l~t"fJ(,/ 
//1 ~J cI;t'cf ~/;:N'4/ ./1/1/11';1 /I//rclt?/I 1:/ fAt' t2r/'/,1/'/ ~r?1A-.24 '#?,Ii ;lAe 7c1///~/? 

k jfl,.1t"tl/'l/y 4//4!/fe ~~I/;/I tl'~ )P{; 11'// C;/II/r'PI/,/' tf;j IfJk'~ w.tl.f /1C'/ ,rdlsrd. 

/elih;'/1t'/ t1JfcrlJ ;-;//11 II jV4.J /llt'/;~'cIIYC ~/' /l;P/7t'&tIc: r"t?~/?.f(/ ./??11 I", A~wc 

/'8ljfd Jj;j /?1t'//f////~l/f /SftN If?#/ /,ie k~rl t?/ 6(",4/r //'W/'~tJ"f'C"//~ If?/Jd/4 !fltl 

tf'/ &5 c:;/';; h4;y 1/7 ~/df.Jl"/ Y, tale, J.f/ J. c: 11)7, ftJ 7 5. £2d /f?'/ (2002), /k 
t/l1ai,J!/,'lt't1.rufJ7lI!J !Jill J~e j(";f~VPf l---ts 15 4/7?t'.///.:t//#1/.f' /jf//C', t?,,;'c/ ,/;/4(J . t',ie 

(~/I/j;1 /j FI't?1 ~/ltl /It/I /1?f'/,t'j d?,J?4/'t'17f. 



r;/ lit' ~}IH(, /~~ft>/lS, dj ,4/t7~;/1 /J /?1dtk It? /r'juerl .?tYh;;J: c"t:?////J~/ d-c fo lAc 

/Nllkl- W/!) #'/1c' V'/ ~/ fIP/)'4.fHc'f ~I- fAt." );//l/ k~t:?,f'4C? ~/?Njf/;'/? P// 

~/j~41 j?k/1.k:,,4-/,~/MIt:' 11"v/5/#4. eke rAe 41-1ac.-lt"4 ~h~/1 r;/ ~/,,&/;1~m?/7-f 
/// ~/;/A- ~/1Jt"/ c'/ICt65C/ 

7k cJ:I/J c;~,:?j;'4 +/~/J1e ~//~ f(,/l/~w/144 tf.~/ 4H6ff//Y /Ae 

A*~/1 fr/ ~,?t?/;llm~/1J /1/ &!pA ~//nfe'/ ~ vo//l""/?1e C::///<f1/44~ /Ae 

~/;;11 t?/ltl )f( &/1.4 ~/It'/1J yV«J .a/'/t:?//i/~/ h /7/l"".5~/11 /Ae /?~h~/1er //,1 

)//j )l~*i:;/l ft/ ,Jt,0} // c;/I/#r/l// eke /)e A'1/4£..4~'/ Jo/'/~P1e ~/r'//; #~/ 

(,/l t' j, J I" ,/. 

lflll/iJ/lr'/ re' }?t"c'I;0-j /,w;, I.> #pl /je?I//1 IAt' vb"p,t"me ~///; ~a{,.' /Ae. 

~w//(f /f fl?ll?'d vt'rP4//:,n : 

7Jc' J/;tle IPlkJ ,/It? /v;/~#/1 #/lljt' mr/;;/l,pu-I'-./'1/1'//1/1> /1/.5 t? /Y/4;1A--, 

hI' Ibj ~/I; p{j{r('I;~/l. 

7£, %/7//;'/11"/ J'I/P/??/ If' Jj41Ij{"/e /f //~~411;"e c"v/;'?/lCC /.c? ..>r/.<-'// 

fAe htl A5IJ-I4r1! #lh//l'Y ;;t'/7c'/4~/K.Atffy ~/!/%~P// /? /)e .J/dle~ t"k4/&, 

~~/?llfc'd ~r/j /Ac /?/f' ~t'~///y IA411P;Pt"'//dle cP'/r'/7S'~/; ,h//trc I&' /4/J~ «/1 

//7J/~,14/7J /jJ'~e //1 I)~ //t?kl7l- t"'4,k ~/ fr ~c ~////d//1/41'4c';;/ve 4fS/si?ll1ce 

t:?/ ~FFr/l4le c'p/'//1ft!'1 a/~ /S 4/rp ;p/pPdl/Ye ~y/;,{.'/?a:; lIP SV~~(?//- 1)4/ IAe. 



71',.{ ctJ//,rf t'~/1fUr/t'd ~ /'141t'11/ j/t"/~41/rn .", 7/f.«;-f wAr;/..z: /7l/,4/7.""PC/f' 

1/#/lJtrl/'l 41- 75-7f"..~PJ/;fiel/;(·I)"/.///1/lA~/7-&.fI':?/m~ ":.1p~.h 
;;rtlj44 ;;J?l/?I/JJ/~/1 t?/1 :z/?n(jt'/If ??t'k/7.J~/ ~/L""//t1/~ /}'wj-/#// r4m~ 
h/;-V4/tI>;, .;j~ fill;1/l ~ ~/?',t7//?lmt"'/lf ~/ /Khlde ?///1.)"~/ ??/7c/ 

//1;:/.I'J7(,cI/;;~ ~/rll)ul- ~j7/'t""/klc rtJH//Jt'/ WtflS /;;'t',,f{..c~/I/~. 

d ~"t'r (//II,~ /;?/t'//J /~/.:1 ,/;-p/7//? k )0; ~/ h/J;/4//" .7h 
Iwp' 4t~JI;;,/IJ j//t'Jt'/1It"d Ii! /4t' ~vl/j/l fl/I"rt' /-//1II"/,?1J h/'{;;Yr..r : 

f. )!kIlt'/' /);j ~'u/I.rj(//~r,4/11 t"t'rI;P/?7/1'~ dll"r771/I'/~ 44 ¥?;!;4/117'~;/7CJ5-1 

//I/lI'I/"Ii/;/1 /t'i~/ ~lf /1"t't'IVfP?i>/1t'//:-c lire ?lf5!f/4'#t"e t7/'af?j?t'/4/e r<7//dJe/ 

w'?t/~ 41'j?);-4/1!J d'pj7~/,4>IC' i't1t//1.ft'/ 4?/1/1ab/1t'd ~/l /#/,.f'/14111 ~~/l.>f//iI-,i/~/?c;/ 

It/jtlll1f'/1f P£rl1J I)e' ct1J1t'Je tfl?/,1"41. 

.1£. ~Ijl"/ f)lj t:;//! J~(/J///f/R1/?1 t"rrh~/Pl// h ~/I"//?l/;le /l /'////l/i-Ja/ 

~;;/1~/lf W4.f #/l/~d ./;j //I/lf!illlf//Jl1a/ /j),!.J w,1t'/1 ~t' Wuf h/t't"./ h 

1//,'/ wt"jJl,;;PlI 1:/61/ t'tj?/t'.JCl1!4!/j/l /l/7d w/IAp'trl }1"/1! W4r/1("/V'/ /4e ; 

a44ft'r5 .?/,ft'///t;P/I".J~;1It!J!/d/l. 

a ckrlj ~/tl -'44 J//t'me c:;,r! /lrd p/! g/r-/ ~/1f/;Y ct'/7'lt1/?1/I' 

#1'1 dltJ)r, ?~ JtitJ'l. 7)'~ ~//l/II;'It'I/, yvuof iSSdl"dV'/J .4fY(?/176t'/ (" 2&01. 

j.1 



;?k //1;11/;/1(-'/ I~/; /)'//1 %1;1;;;4 ,h Af.;'1 c?/ ~Pt"4J k?//J /// die 

&/t'd illIl(-,f /?;!/;/I h/'I. U #/l/?/'t7j,k ll-yc'c gi'Y~ &/?af/2'"f-,S /55£/("/ 

I)~ JftjP~/1 /I/1d !tCt:l/71//1t'/ldd /7#/1 //1 df!y//5-! /f, ,2'P/,tJ /<"Ctfl//?//It:"/7~/y //fe 

;!:-.yN1/t-/lls ;ft;;/e-?////~/~ ??~/ 4~/1f?/ pe ~/j~/-4frJ ;r:../,,~Nr/ C/,-;lc/ 

kctJP'/?'lt>/1ab!/;/l 4/1t:1 JYP////4//(y c1fj,Q?/j.f~/ )?//!/;'/l/,,/:; ,p/t."I//-///7 'l w//I-?'t'/7 

//dt'/' nbft'd t7clll;t'/ ?21 ?t1It? 

'$ AVt/;;/1P'/' /J./~; Jt'ct//ld tfj7/,;f;.«////l k /R,//-ctfl,4y/?0,?// /t',J;~h' 

.Arc,! /2, )'112. Z 4;j t"'P'//'t'/l!1Pf?#;-4!-/#/1 k ,?t?.fr t"'t?/lt//?-/-/,d,/l /('/J;'/ Me' //-/1'//;'/1('/ 

4lltyt'f dlr ,/(' /r ,ir/o/ /"-////1 /,/ffIt>4/,//itw;C/f .h/ #t:' h/~w/~ /r'45t7/?.s- : 

a /k-pP'J1ckl1l mQdc /I..r :?llI//l /ll'ld h/;#/l fc; ~j/?l/;.J #/1 ~ J'~ 2~/?_..4? 

#t'~.q{I/~/I/I/ g~r // ~j)7/lj.r4/ #~ ~/Jw/;y wt?5 j"tI/('dV.f"rtfoal-l;n : 

~ ~/'I fo,~ Ihl d~ d?j7~;'-4////l.t? /tfl.J';-/~/it/~/itJ// /(-'~"'~s J#mi?1tl/lj­

P/:W/IJJ"t'd ~ ,)t?/j ,f'#t"C~ff/YCI.;-? kk/~ It' /~ W/!j//1 fJ~ /lme /?1~1/7a6-k/ Py 

..rl-a/-II/-C'I;:/ Ij~ (";;;1$ t1~/1t'/-4:..~-hJ;e .:1f;/j!/lI1Ce. #/ ?t:"~ ("':?/'/#k~ w,1;;4 /j- //??/- q 

f,~JlI1v1 ~/ ,~/;~/,t?;1/& /ttl/ j7/tlV/dq j7/Pe7/t?/~("wj dj£PI/t"'r("'d e'Y/;?/1ce;: 

jl 



7k /i!1N'"t!l}j. be J /jt,~tl J(fI1~e! 1/'/lt'J'/1 #(' ~~~II;IHI/ d-dr/ tll/?;/,-,/jf4/ 

#!1 ;t;;;r: 'I, JII1. J);(' 414/ /le/r/ :71 fl;/77/j5Pl/ W4J .ft'/ll ~W// pJ/i j;'It'P1Pt'/ t /~/2, 

111;'1/(?/{~/ ~q/j~./.?// //If'/kcll;/e c/4//~1 ~Pfe>/V'?? #,1' krl~ 4p~~j 

/lj?~t'/41t' tt1t111Je/ 4P~d~/16::1 ~/'1 /d/1Yh'IJI!/,{tI1I?///?,t/PlfWI ~/l/y lAc t'"p//nC' V'/.L 

?I/'t'cI 4j7j/r/l! 7l;(" /'i/f' /"t't'"l/l'"cJ {~t7I'",y ~/?lt7/I_5"I-/Qh~.F IAn! lAc ISF<!t'c e:/,fot1ve 

wt:lj j?/t?j7l'r(j /tl/)f'd ~'//y Ir/(' /,c /f' ~t"t:1ri'!I' 

;#; ~k .<?//?;r/??/jfn/ hm IA~ .l?'~ c/N/I'"I ~t'5 /?p/ t:1/drt'55" /je 4#PVC /fStiC 

?II all 7k- ,ff,;f /"ft't1// ~$t7/15;1-/..4fr..f /~/ll //fc ///f r'"1/'//// $c1A j?/7r' 4,:;/1;5 (7/ 
~'~~//de've/l dJ[vJJ(-,/ ;ljrfl' h/1.0yJ wIT/! I)r k'>/J-/e!Jrl/ $$//l;)" h/l/'/,t1(/£ 

/¥/~~'/1 h1 //'t'"Cl/P~gWt'vc'"~ /-1t'sc /;?r:lrlyf ~/;:CI4/1/t'"t7/l;:kf/;;/1I ~/fow PI'" /1Cl-l-

t/11/rt"f.fr///1 fAt' lYR #//t'/- t7/ J?jp7/j5~1 

$ ,7/;( t'"t7d,f IS' /'I'ji///-c/I;; '/7;a/e ¥c"ot( //;(./;/yJ #/£1..> 4n¢5lafe e'/,P'/<'f5.y 

lis t'"t?4(kJ/~/lJ ,{l/ 'w, /1'41t/y ~ (?p(~ 155//e' //1" JC'I1It'"ci J ( ;;d /;/1 j /7-.2 7-/'0 (l17/,p).M 

!fllill Y. Jitlfe,J/() S,e. 2.f~ 1/13 J f 2ci /,2 7 (/112) ,'Orlt! fl'l:!JI- v . .llale., JtlS 5, ( . .1.2 9> 

'/tJ! S.£zrl 2'/1 (/C;92) /);t' JtllA C:;/v//7.(" k,P/t""mc ~tI/'1 t7.r;'/t'ffC'd (#/1(,(,//1 



j;//115rl j?/t'1Nl//~ t?/t;:r;Y;i .f~/t'// ,It.' //It''/7;-p/iI/J /4 ~;/y 
J~ f7j?/f//y £.::ttr/?.Je/.JjPII//t"'4//4-9' pl//?j.F/;/l.F h> /}e 

df!ri1II;/1 /?/ lit' /'/,A7 ,j'H1c 17//);/ ;6 Ij.("U4/?l'e //'/ #c 

tJ/;J~ #/7/I)e I7R/ucjc J}tllI#1""4/t" k# /t'Y/;W /it' P'/d-/ 

1',1'" h .>j/l//y 1'1. .&t'PVt"-';4#/ ~ff/./~/ /j, /k~cP///?.ft'/ 
ill.! tl/l t7P!:j4!-/;'/1 /v /~V/~f'V ;JAt'V'rdt'/ 4//d r/d- i!fl;?uk .Pl(e), 

Jt!?t? pJ/lI1//1 I.e:> p/li"/ 17/ dr//I"'P7./// lilt" b'/~j/ ,C/~ 10 JerI-
I 

fo,l/I fht' kd~s 4/?cil/g rt"4.JNI hr /h£);s~ £7.cfi1;f 4S 

/7t1I;--ed Jy f 17-27-/0 u//cI;fkk- 5'2(4) seper. 

fl;j C~4r /£11- /14/ 4/1 t?/pj,/;j 4-a;/p/rffsr/ ~gJ /l/? V'.I/!j~/r;"/7 I", 

/'l'v/;yV IAe pl/drr #4/ /J.4 ~ti .r9{('~ J{.tft~ /J1LJ/;;/1 /" p//i"/ ~/ .::?P;7i"ffc///' 

/l;c ,tl/t!Er :'/1 Iv 5~1 ~/) lilt' ~~Js ~/1/ IAe /<'4.;#/1 #: /,).?k' hpf~5 p.,r 

/lilli/-!''! If /7-27-r';} d//d ,!uk 5~(tl) J(/f(",P,...7/? rAt' /7/ .. .1'('/11' I""usc IA~ ~/;I/o/1("'r 

(Pllft'/1/J 1)/11 'piR cut~"5C'/; tJJJj4/;/J/1.f .5i:"1 .Tb//A ,ft"rt'//? /lVt'r~ 5t/rt"y- /tell 

~//&/. p;tt'/ ;JAe ,J?(,,,f' /tJtrrl /1".jkcf{"c/ h tt?dd---t"ff /Sh/O j?fi'/ .... r,y /.1u5<-,d 

~r;j f}g /'t"R r?t'4r74J //1 /-Ae ~~r ??/ ;;;;,m/).f4';; frR 1"",:1#/7./'('/ //~k('f~d I() ,r(/e 

4 Ztk jf (C-) feR!'? 



& ~1/;4t'/) /'/f /~#'/I,It'/ 4/;//:// #//dJ't'/ye' 4' /tf;hce p'~'pI7f"aIZ de 
/l!;;;1/// ,;;. )f;i tJ/ h·I/j;/~dr/· A Ijt' );//Ij /;~~;;q ~/f'/7It' C:;///I ;P/)? a-////f~/ 

/1"t'Jt'l1Ird lit? /lIl'fl7;;ll P"/W4t'/j(,,/, ~/,('/41c- ('"V'tfdJt'/ rl/t?J /df'~/iye wk/1 4// 

{/1151-/11l/;;',1//;/ 4~1(/#f'41 WRJ 4P4/1C-#//f'd ~/'/y I~e t'iJH/"..(e tP'/£/kNI1P~/'.t11 

U/I/it//(/ /'f'fj7t',1-k7 /N/1If ~lIr I~{I- /£j /j ;7{e ~/4{" fViPIe' /:f5k'e I)~ll 
#,,, ?/If ('"~///I /1[1kilt'/ rtf P/dr"fS /;/ #f' /7"f $?71/ t'7/ /fjP1/jPl/. 

g; ~/t'/71C k//- P;///(;c/IAt' j{17//~/Jt'/J ;;:hliN/.h J;:;.; c/ 
;;/l;jI't1/,/ IJj'Q~J 4/,(" /kJ! //'yc/j! It'rt/e 1#(' £,P'/'~/l1C ~/r /t/1kff /,;}:/ 

Wl'lt /'d/U4 * 4/l?/I"j/k~1 pta Iy I)" ('"//'11/11 t;tf/'I,J7f~/ r; ,hIe, it'll J t: *1; ,/zl/ 

J.lL! f17 (1992) ;/j7»4// v. /Idle, /71 rc. ftJI,299 s..E:ZeI j'.J() (;98'3); ,1.11/6;; v. 

fll1ts .171 s: c. J76" Z'/IP S.£ 2~ I.JJ (/'1i'2). 

~ /l ///;j/lt'/ .<?//;frf #/1/ £j /y/f'>&J'u/1fC/ /r /4t'/(~~;'e' .-Jrc4,vSt' f~/-~f 

~t' rtJ//1d /Jt'l Jt'f'% /(wt-w /1.1(' ,?#/1//;/p'/ ~ /t'~ #ff,--f?4r///l ////.J'//c?//T ;&~j J.,tfll-e 

#f'r /j;fl.r Jf"f kl) //'/ J't. t:;d ~//. f /1-,i'7-/,!'c) ~t' h /AC' ~el,/,t:?///I.rr/ 

///1tll j?t'/I~/Yt" /f"I//~w &' ft/)~ 1# /';/ /i $). f7((') 4/1("'"/ /~e 'pcA" (~//// ~c/ 

/1/11 c.9//f"fJ /i///j[f/t'J /?/",~?t'/"'j j?/",t'St'/1lrd dtl///y ;lAC' ,Pt".If ~t'4//;:I' 

£r1.J1'r; //1 lit' c;;,~h#/14/ d-'~/"' £1/ fif/l1/j.f"u/ #t' C:."rf /.I.-;Ir/ Ih.t11 

IAe ~J;'441 /t?/14~1 f4/;;-11,4t' 1'7#//'(',171('/1 Is (?/I)(' /g111'rC /0-1 ? /1t'wf' 

~j ("&JYt'/t"d C'v/~/1(e ,.L4/'l/i"/ V. 4/1/~/, .It Y .r. c. 1'11, tf,/z f. E. 2/ Ljf(P (s. c, ~f7. 2t?t?:;) 

.flula 1)41 a 17""7 //1/JA/iJ ~ /?1t'/;~/1 .h/ t? /1t'w 1/14/ #1' ~/ /1'/;1'/' ftllP7 /v1,-7lf"/11 



Pt?Jr/t'/l /It'w'f ~&Ili/t'/~cI c'r/~/l(,C' mtl'f-/ fAt'W' IA~II/;(" t'w;k//ce : (1.) W/// ?/(;t.~.c?j(j' 

(j4o/t 1/;( /t'.f'V/-/ //4 //t'w ///111 /<f'/4/1/~c/; (?-)~J ,1("("-4 djrtflYt'/t'd J/4rC" -/./c 

1//41; (3) ("'PI/// d/ll hye jt'r4 dSrt?Vt'vt'd ~t'/t;/~ ~~~ /-//;;1; (rJ IS /ff41t"///i1 Ip I~c 

/J5I/c- ; tl/1d (S) ;'5 INI /?It'/C' f (/I/?1!/M fire t1/ //JtI'~d('$/t;1. 

$' kll!/;'/lr/ .f//P/:mllt'?1 #t' ~/-/~c/ J;41t'J p"j/-//~f ~k'/I.i· &/#/1-

RI1.r/ ~('vP//71r/l~I/~// .Il//& .-/~/jf/dfc /If ~t'rt/f' ~JItflve/f'cI t"Ylck//tc. $e 

jf;,P,:?/1 4/1~1 &ttflPlP/t'/lcIHr/p/1 /S ~ kif,,! /?1&?It"//;'/ lei 1);(" I; s«c q/1~J(""/;'(""J 
"J I'/:I;al/;~c ("y/p~l1{e 1/1 .Jr?p,·~1 lit' .£('/ /A?7IIA(" ,Fe/.' ("'Nr/'; /I~/t'clt'd ~ 
?1ddt-rU- ?I/I/Utft'.f' /,/#j?t'1f /~i/.;t'd c:&/Ij' I/;c ,P.(/( 4("t1/r~!I . 

.-Z; IAt' /~/jl/dlr; &~Il/1 #d/ ;f"lP',m/?1t'//c,0//;/1/,l/t' ~i¥/;Y IS 

flllirel v(/PtJf;~/1 : 

~ ~ ?r"/ ,?/p("c'ea-{;!lf I)c !?-//-Jltt/!t'r u~~c'd ~J ?~t"~/c 

('&1////J'c-/ WtiS /;H/~(/-;;'c' k /lP/lr/~/l/'1! I)c /Jf//C' t1/I¥At'I/f~/ de yv4S W,t1r,/1~d 
FI;I/t ~/lJt/J l7'/fr///~/t".fr/) 1?lli~/l !y lie /r/b/(t?'I//! 7/'k ///l~k.r:.r&/1t"cI 
/lf/~J lillf IAe 7/;f ce?/('r! d/a! 4t?r 4~r/-rf.r /;?/j- /rfRe //1 /J;~ Ct1rl/~/T t?/ 
//?~/;;el/ye ttl.f.iIS/P//('e. tf'/~?;P~//.t?lc /'(7/1/lft'/ (kc I)e j?ci? tfJdt-/ ;:7/ j1-5/?1rS;rp!) 

.z; ~7Mhp;1 I);c j?,-f///cf ~//! ,tIel ///pl1P?'t'/kllc CP'/I/lf'~/ m~ 

A1tt?& t1 JI/tlf7ic drClj/~/l It> 1'//71/1 /1/1 i.5J~/e #/1 t:1j?,Pc'p/ ~wevr,:,; o/?,I7r-//nfc 



('Ilt/die/ WU'J /l1l1 JI/?~e/Jt:?ed It; It's/if ul //ft' ff;f k4//1f' 44/ ~.f ///£.mt'/ 

me 1)111 I)/j yl/4J c1/1 ~//t?/ 4/1/ ,4t:t14 sl/d I~/C vkOJi'#Il, a,t" ';:,e, I 
f)tJl/!/ PC"' j'/vt'1'1 /At' t::p?t?/It//1/ 7 It) ~j/t' ?/ 71" R b4/~//y //1 w,.?/;/f 

4f?f?t'lil-lc ct?///l.fe-/ It'.fh h{;.f 44/ /,4lj /.fJt/e /J'?,'?t',j' a/#e"JJe"/ 

.4 ("4.Je ~41r w/!} IA~ ~/1/~/ t7/4 h-/ldlmt'///c;/ 'JIlI /)4/ 

/,t'.fu/lf'd 1/1 a IWC"/1j/-hYe (Z5)/t'4/ 5c'/1lt"/1{,~, 7/k ciA-I) c?/?d £vlc-ed!); 

~t'/14/?7(,/1If If) IAe ~I/It"d /ltllt"J ~~5111t1h;;/'1 C'/15t{/t: lidl??/? 

//1pjYI;-k/i/ Pt' 4.r:.;;/~?/ IAt' /:/);1 It) t1f.f/jle:?/1c~ t?/ c,?////.fel Pi?'£,e ~ (7/ 

fAt' c4/l Pt' V/l}/f ('t7//t/;/:'lec! tl/1d/tll1/J)ec!. )/d-le v. a~,..&("t7/?, 355 S.c. 

2 55, l~/-(PL, S f'l 5.E, 2J /51, 131(-3S (C,;,~,?, ZIlIlJ) . • ' /At' /Jill /ef? ct7t//lst'1 

IJ- J;; h/ I}e /?1"J/ j7f'/tNJflVe, fo/ /1 t?/;;'c!s P j7t'/ft7/l S 4~/~'i It? 

4ss(',14/lf t?IAt'/ /;}ltl.r ~e t?/ J;/t: /?1Pf Aave, '7/k ('//t?/lt't7//J d~,/ve?I//:l/l 
ef?/ !J;/j /')/;/ tt7l1sl/l-tllef /?f'/.Ie /'t'vt'/sifle ("//?>/, ".£/ j7??//l' kk.5N1,3tf'/ 

JC. Z)J~ .2.5'7, tR72 5.£. Zcl5t!~ S?t' (CI, ~~. Zt)(?9), 

~(e lit If,[t/e /'t'/d/;/y !t) qp?e/hle ct7.t///.fel yvd.f //~-/ /'/~t'/j 
/,I/let! tI,J?t7/1 ??I.dJI #JI ,J?(~ "~q///y/ / ~;'re ~~Y/1 ~/1/t-ci /??f' /'jJ/t~ /t:?.q 

hll 411d ft;/i' j/k c;/ /Je- qp~~. ~ ~/c'!We ~// .44J ~~4/ #41 #e 
7ft ///leJ '>t7/1le~f;le 4/1 t:lcy;"'/";/I//P/l V'/1 /,f~ /?1(?///J ~/ /Ae ?vjl/14/ 

?el/I;~)~ i1l1e p/le af /A~ t7f7;?1e tflS /1 )¥,(?/e. "~.5///; II: .h't7/s .loS S. C. rS3' , 
il? J E. 2/3'iS (rl'l/) : &~;Ie v: file, Z ff' J. C.l7tp, /71' 371 J. E. L cI//t //tf 

'J .I 

({C}!9 ) . . Ia.m.f c/l.Ie; IAe i.rSI/t<'f We?S 4~1 k1" c?;Y;/&t7/(?/ ~~c4.t/se ~~~//4k 

('tJi//1Se/ tltd /ttl/Ie-sit f t?/1d pr't"4vse ;!Ae 7r,R C;ur/ dd 4t?-I4/c/r-t'ff" 



;;;;Jr//lJ(//c IA" /?--hllbl1~/' /t'.t;P~cl;;/j' /7tf/;II.) J1!w'r Ie) ;lAI.r /k/.l~Y4Pk ~/,,/ 
IAal )C )u.f #111 ~~/4 h// 4//?/ hi/- ~r4//;y ~/? //;c /71t'//lf ,,/ #~ h/cfld c~/;rt 
//1 40/ ~/I, ~c ~J/j-l/dft.,; 7t;Pt7/f eM,,,,1 ;ft,ct?;??//N'/7~Iid7// t"#~/.{/r7J /~d 

45 Wr'// 7:k fo,P'C'// 4//d &i(7/?7/7?t'//P{;!//l// ,I/-/P-fc'.s- #c ~WI;Y Vt"'/j..!l/-;>n: 

~ J;;I-I kp//);4 ~"I ~/ ~;?/'vlr" ,!;#/-'d/-~d5~/ ~t"// //fe h:h#/lt'/5-

4t"/tJ;;1f ,?/Ii?/ Iv 1-//j;~.4 W4/V('/ ~~/,-tj /».11 r ./d t"tPP/lse/ t"t?P//pc //1k//c/ .::Tn /Is­

#j7/;;Ii;J~ lAc rilll'? ~/iJ~/l/? ~"I // ~/t'61Ir, Apwt'vt'/, dY /1#/ /i·/~c$'.r wAc.;j!,/" 

IAt' 1//;;;/ 1"(7/(,1 ~t'l4<?P{rp4kf 4c/Y'5t>/ lAc ;:'I/I-/b//~/ ~/ /,.!~ ~/:Jr/:r //.>~//­

/7/t'JClll-.!l/;!)?/I, 4/f'/4fe -r"tf////fel cit:;' /JiJ/ /~I/."re. IA,j 5/N"o.hC /sJ~C //1 lAc.. 

j?clil/;'/7 ,tt' /cht'P//r(j J1i'/ //1 11i~ j?c"/;'I/tJ/J ;t/ t('/-h#//l/'/ fp /fi~ ,kd;/..I 

?;,'rv,JJ14 ~/t'Io/C ~'u/r . 

..z;; #f ?/'Jf j?/tJ' cce4j,lltc ;;;1/1/1//'11"/ p&:f"d ~; Ci,?;?f'//u-/-C Ct7U/lf ... / 

wnJ /;;f?/;;'c/;ve hI" dPt14dP/JlY I/;c /JJ~/e 17/ w"t"~;/~/ /Ie' W~f /It/~//1rcl // /~~ 

~'Jc/.r p;/..rt>//'-/7t't'Jt'/1II1/;;'/l -& Ij~ ;I//;j/ ['£1///'/' 7:t #4~/'/1/1r./ /ldrCJ 

Ihtf lAc /'(";f' /(71(// ~t/ /?t11 t?/-*t'fJ' I~/j /ff'HC- //? /A~ ~drt'A'1 /~/?~/;;~I/ve. 

/l./Jl'jl/i/1I'~ d?/ 4j7~t'//a/e t"t7H#Je/ 



;ff; ~// // 6/,44 /~t?/"f 47~c/c'/ // 4~t'fJ 4d /f'J#'c 7fMr" " 

~/7lt1/ljl/t1II'.J #41 4t' $r;/;#l"ltY //4tl/ )f/~/ve hi c""//?Jhh///;///l/ /jAllo 

(pl/l1ff! ~/" I~ c::;/// // 6~t1?/J- //y~(It'c/ ~ d/pf(-,fJ w/lt'#r/ /.d~ ////1/ 

aJl/1 W/1'/lt'd Ik k/17'i;/1I" ,;?/ & ~'Yt'/:r 1f?/5("///'7/t'f~/l/dh;~a,F/(-'4Ie 
/t/JI!1Jf/ k;;;c:I h /t'ilse /);j i.f.5tr~ //1 /~t' /rll/;~/l i~/) /t'~t"4'7,1!?/ /4 /A~ 
l't'kliNI k ("~/h;r/?lrl" ~ /Jt' vt)"/t"me ~//. 

~ /c?///r';4t'/ t"'t///1t'4~ /A.11 /A;;- ~4/J/ t"r//P'/~j t"iP/1£/7/J //f4r ~~ 
cl1fti-c d/I'C;- d)"/t"P/ //~lt')I IVa') ~ £/;/I!- £ /h~ -4Pc7V~ /t'~.FIf//lJ_"~ r.t7#~//77("./ 

lit Ii" 7t;Ptf'/ 44/ ~cl7/??/?Jt"/7~h;/1 if I.J~ ~r ;#t' ?c/( c~,///- /?l)1kclec/ It? 

/I/Idrt'ss /I//lfSlle.r //t'S'c'/1fr-d P{;//~ /)e ;Pc/( kef/I/;/-

h & ~/t'./ h/r'J hl,/;cf C;;,.,-IIAt' /?t7~/;;/1rl'" /(;//4// 

"~t'/ld/7l~/l1- ,;?fr-c-hY/t? t'//tl/.f ,p/ /iw /?l?~ /// /,J" /f7 -'/1 Q///&CCJ.M/71t"I"l?!dIt;;/1r 

// & /1fJlj~/qfc, $c ~/t"/1dt-d P//(-/ry"~1J Vt''J' ~~4/k~4fiJk~ fJ /;Y .d?4y 
//?J/t'i//P///I ft.c If //I"CJh~ /)S"qt"'> !,14!/Ac fl.«lc ~r// h,/t' /1[!kc/t"cI ~p 
t?4Itft'fJ //t #~ /,/~Jl'/ll £Q..r~. $t' $tr/1d//1t'/114ff.? d~r't't'.J- //1(' /?j-/r/(-/ c;~d--r 

I-t' {P~CI Ie ('/rN' Ii? liN /fel""// /t/1/ ;:f?,l17m /1'1" 4dd 1/17/1, 

~ J//ev,/ ;1fr /~1t',r?~~t71 /P Iftt' ~;'(11t;?15 ~ /-Il' ;r;~t?rI4"iftl;?rrn71mt"r1t4I/;w 

r/1{/ned. 

~"'t"t/t'/ /'/1 lit' }j{;llrt? d-Iff, ~/1r;6.rCt::ld4-tJ, ,';1lf g/lt/'/1#k C::;,// w/// 

/It'/;rc lilill!,£, ~//4#k 7;;44/'/ ;;;:/1'1 ~4&f /?t? $("/1-//c,/I ,4/4// V'/ /,,1e 



~"/lt:kt'4l It? 11ft' tfl;/~rl/P/1f.Jt.:i;{ l/lc' ~r///mc'/1/ f~~;-yJ C"t?4~ //ld/// W'4.5 

/t't't'iYt't/ 4/1/ ~;///i.s hI(/' fi/7?)t'/ 3~ lAC' /?_////~I- ~///.J W//]I/t"4 pv4t'/ 

/ltykr-h- I~ t'W/l JIt?fC' I/;t' ~t'/lpfnc'/I1 WdS /,;iL 
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ST A IE OF SOUTH CAROLINA ) 
COUNTY OF YORK ) 

) 
) 
) 

Carlos Miguel Gill, #269682, ) 
) 

Applicant, ) 
) 

v. ) 
, ) 

< ) 

State of South Carolina, -') 
) 

Respondent. ) 

----------------------~) 

.. ~ .. 
! 

" 
IN THE COURT OF COMM~ ~~~r:- \!r::-. 
SIXTEENTH JUDICIAL CIRCUIT KeCEI'f 

':.;' 

2G 12 SEP 14 -AM II: 51 
N!1 

:'<',. ::.~;":·i,:,,,;,J:_: 
C (' C' J ;< G'~ .v. '.r. \..:4 '.J 

YOR}( COUNTY, SC 
20 12-CP-46-1 032 

FINAL ORDER OF DISMISSAL 

This matter comes before the Court pursuant to an application for post-conviction relief 

(PCR) filed March 22, 2012. The Respondent (the State) made its Return and Motion to Dismiss on 

May J 1, 2012, requesting that the Application be summarily dismissed. Pursuant to this request, and 

alter reviewing the pleadings in this matter and all ofthe records attached thereto, this Court issued a 

Conditional Order of Dismissal filed June 7, 20 I 2, provisionally denying and dismissing this action, 

while giving the Applicant twenty (20) days from the date of service of said Order in which to show 

why the dismissal should not become fin<:ll. Attached to this Final Order and incorporated herein by 

reference is an AffidaYit of Service dUid July 20, 2012, serving the above-mentioned Conditional 

Order of Dismissal on the Applicant. 

In a document titled "Re: Reconsideration" dated July 30, 2012 and deemed to be a response 

to the Conditional Order of Dismissal, the Applicant argues the PCR court in his 2005 PCR action 

failed to address all of the issues presented at the evidentiary hearing in its Order of Dismissal; 

namely, the ineffective assistance of appellate counsel claim. The Applicant specifically claims the 
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Honorable Bruce Howe Hendricks' Report and Recommendation confirms that the 2005 PCR 

court's Order of Dismissal neglects to include the ineffecti ve assistance of appellate counsel claim. 

However, the Applicant's argument is in error. While the District Court's Report and 

Recommendation notes the PCR court did not address whether appellate counsel was ineffective for 

abandoning the issue of whether the Applicant was warned of the dangers of self-representation by 

the trial court, the District Court did acknowledge the PCR court addressed whether appellate 

counsel was ineffective for failing to raise an issue regarding an allegedly improper bench warrant. 

Additionally, this Court finds the PCR court in its 2005 Order of Dismissal specifically addressed the 

claim of ineffective assistance of appellate counsel claim. On. pages 5 and 6 of the Order of 

Dismissal, the PCR court found the Applicant failed to prove any of the issues he wanted raised on 

appeal would have been more successful than the issues which were raised by appellate counsel. ThE 

PCR court also held the issue regarding the Applicant's waiver of representation would have beeT' 

stronger than the issJ;~ raised, but appellate counsel is not required to raise every issue. The PCI:. 

court.further found no prejudice to the Applicant's case. This Court has reviewed the Applicant's 

response to the State's m:Jtion to dismiss in its entirety, in conjunction with the original pleadings, 

and finds that a sufficient reason has not been shown why the Conditional Order of Dismissal should 

not become final. 

. IT IS THEREFORE ORDERED that, for the reasons set forth in the Court's Conditional 

Order of Dismissal, the Application for PCR is' hereby denied and dismissed with prejudice. 

This Court hereby advises the Applicant that he must file and serve a Notice of Appeal within 

thirty (30) days of the service of this Order to secure appellate review. See Rule 203, SCACR.· The 

2 



Applicant's attention is directed to Rule 243, SCACR, for the procedures following the filing and 

service of the notice of appeal. 

AND IT IS SO ORDERED this ~ay oto;~ ,2012. 

. ~~ , South Carolina. 

,T 
i' 

., 
-' 
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mbe $>upreme <!Court of ~outb <tarolina 
./ 

Carlos Miguel Gill, P eti ti 0 n er, 

v. 

-State of South Carolina, Respondent. 

ORDER 

Petitioner has filed 'a notice of appeal from the denial of his 

application for post-conviction relief (PCR). Elizabeth A. Franklin-Best, of 

the South Carolina Commission on Indigent Defense, Division of Appellate 

Defense, is currently representing petitioner in this matter. 

Ms. Franklin-Best has moved for the appointment of outside 

counsel due to a conflict of interest arising from petitioner's allegation in his 

PCR application that Eleanor Duffy Cleary, also of the Division of Appellate 

Defense, was ineffective in her representation of petitioner on direct appeal, 

which was addressed in the order of dismissal. The State takes no position on -

the motion, but submits it is a matter for this Court's discretion. 

The motion is granted. W. Keith Martens is hereby appointed to 

represent petitioner in this matter. The Division of Appellate Defense shall 
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remain associated for the limited purpose of paying for any necessary 

transcript(s) and providing copies of the petition; appendix and briefs. 

IT IS SO ORDERED. 

Columbia, South Carolina 

June 26, 2008 
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STATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 

- Petition for Writ of Certiorari 

Honorable Lee S. Alford, Presiding Circuit Court Judge 

CARLOS MIGUEL GILL, 

PETITIONER, 

v. 

STATE OF SOUTH CAROLINA, 

RESPONDENT 

MOTION FOR APPOINTMENT 
OF OUTSIDE COUNSEL 

The undersigned respectfully shows the Court: 

1. Petitioner filed an application for post conviction relief on July 29, 2005 alleging inter 

alia ineffective assistance of appellate counsel. 

2. The state filed a return on March 1, 2006. 

3. An evidentiary hearing was held before the Honorable Lee S. Alford on June 1,2007. 

4. An Order of Dismissal with Prejudice was filed by Judge Alford on March 7, 2008 

dismissing the post-conviction relief application. 
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5. In his order, Judge Alford did make a finding that appellate counsel was not ineffective. 

Specifically, the issue of Petitioner's voluntary' waiver· of his right to counsel (his 

understanding of the dangers of self.,representation) was addressed in his direct appeal 

but not ruled on by the Court of Appeals. In, both the Petition for Rehearing and the 

Petition for Writ of Certiorari this issue was no't raised. Petitioner asserts that it was 

ineffective for appellate counsel not to have raised this meritorious issue after the Court 

of Appeals overlooked it, and in light of this Court's holding in Gardner v. State, 351 

S.c. 407, 507 S.E.2d 184 (2002). The undersigned submits that she believes this is a 

meritorious issue, and thus the conflict is real, and not merely apparent. 

6. For the above reasons, this motion is made to request outside counsel due to the conflict 

with one of her colleagues at the South Carolina Commission on Indigent Defense, 

Appellate Division. 

This 19th day of June, 2008 

Respectfully submitted, 

iiA +AJ--1'.~-~\-\ 
Elizabeth A. Franklin-Best 
Appellate Defender 

Attorney for Petitioner 
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STATE OF SOUTH CAROLINA 

IN THE SUPREME COURT 

Petition for Writ of Certiorari 

Honorable Lee S. Alford, Presiding Circuit Court Judge 

CARLOS MIGUEL GILL, 

PETITIONER, 

V. 

STATE OF SOUTH CAROLINA, 

RESPONDENT 

CERTIFICATE OF SERVICE 

The undersigned attorney hereby certifies that a true copy of the Motion for Appointment of 
Outside Counsel in the above referenced case has bf~n served upon opposing counsel, Dean Grigg, 
Esquire,at Rembert Dennis Building, Room 519,1000 Assembly Street, Columbia, SC 29201; and 
on Carlos Miquel Gill, #269682, McCormick Correctional Institution, 386 Redemption Way 
McCormick, SC 29899, this 29th day of June, 2008. 

~& ~~ bJ:~ ~~+-
Elizabeth A. Franklin-Best -
Appellate Defender 

Attorney for Petitioner 

My'ammission Expires: December 4,2017 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF SOUTH CAROLINA 

ANDERSON/GREENWOOD 

Page 1 of 3 

Carlos M. Gill, 
Civil Action No. 8:09-CV-03350-HFF-BHH 

Petitioner, 
ORDER 

. vs. 

Leroy Cartledge, 

Respondent( s). 

A motion to dismiss or for summary judgment has Qeen filed in thi,s case that was brought originally by an 
individual who is without counsel. Because the plaintiff does not have an attorney, the Clerk is directed to send him 
or her by mail a copy of this Order, an explanation of summary judgment procedure, and a copy of pertinent extracts 
from Rule 12 and Rule 56 of the Federal Rules of Civil Procedure. 

The plaintiff shall have a period of thirty-four (34) days from the date of this Order to file any material (s )he 
wishes to file in opposition to the motion in accordance with the requirements explained in the Rules, and if(s)he fails 
to respond adequately, the motion may be granted, thereby ending this case. I Careful attention should be given to the 
requirements of Rule 56( e) concerning the necessity for affidavits filed in opposition to summary judgment to be based 
on personal knowledge, to contain facts admissible in evidence, and ~o be executed by a person who would be 
competent to testify as to matters contained in the affidavit ifhe or she were called to the witness stand. Affidavits or 
exhibits pertaining to matters that are not involved in this case will not be considered by the Court, nor will affidavits 
that contain only conc1usory statements or argument of facts or law. 

A person who is representing himself in federal court may submit a brief or memorandum containing argument 
if he or she desires to do so, but this is not required. However, submission of a brief, or even the filing of a reply to 
an answer or return, will not be sufficient alone to withstand a properly supported motion for summary judgment. 

This order is entered at the direction of the Court, 

April 12, 2010 
slBruce H. Hendricks 
United States Magistrate Judge 

1This is one (1) month plus four (4) days mail time, and the time will not be enlarged unless highlypersuasive reasons are 
submitted under oath to support a motion to enlarge time. 
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EXPLANATION OF SUMMARY JUDGMENT PROCEDURE 

(For plaintiffs or petitioners who do not have counsel? 

Most Q[Q se litigants are prisoners who seek federal habeas corpus relief or relief available under civil rights 
statutes, 42 U.S.c. § 1983 et~. Generally, the only issues federal courts entertain in such cases are alleged 
violations ofrights secured by the Constitution. The Federal Rules of Civil Procedure apply in all civil rights cases, 
and the rules applicable to pleadings and motions apply for the most part in federal habeas cases started by state (or 
federal) prisoners. 

When a defendant (or a respondent) moves or pleads for summary judgment under Rule 56, or sets up in a 
motion or pleading ~ defense that the plaintiff (or petitioner)has failed to state a claim upon which relief can be 
granted, he is arguing, in effect, that a constitutional claim has not been shown by the plaintiffs complaint (or the 
petitioner's petition). If affidavits or other material are submitted by a defendant (or respondent) to support that 
defense, and if the court accepts such matters outside the pleading, the court treats the submission as a request for 
summary judgment under Rule 56 of the Federal Rules of Civil Procedure. 

Whenever one or more affidavits or other material outside the pleading of a defendant (or respondent) are 
served on a Q[Q se plaintiff (or a pro se petitioner), he cannot rest upon the allegations or denials of his own 
pleadings. He has a right to file one or more opposing affidavits or other exhibits and indeed must do so ifhis action 
is to survive. If this is not done, the court may very well grant summary judgment against him. [This is ~e also 
if the parties are all represented by counsel.] 

All affidavits submitted by Q!:Q se litigants must meet the standards reqqired by Rule 56, which standards 
can be determined from the following quotation of a portion of Rule 56( e): 

d 

"(e)(l) A supporting or opposing affidavit must be made on personal knowledge, set out facts that 
would be admissible in evidence, and show that the affiant is competent to testify on the matters 
stated." 

If a Q[Q se litigant does not fully understand what facts would be admissible and who would be competent 
to testify, he should not withhold affidavits, for the court will determine whether these standards are met by his 
affidavit(s). 

Under Rule 56(f), if a person served with affidavits cannot obtain opposing affidavits, he must submit to the 
court his own affidavit, stating why he cannot present by affidavit facts essential to justify his opposition to the facts 
set out in the affidavits served by the opposing party. Under Rule 56(g), all affidavits submitted to the court must 
be made in good faith (a~d, obviously, the facts sworn to must be true)/ and appropriate action will be taken by the 
court if it is satisfied that affidavits are presented in bad faith or solely for the purpose of delay. 

2This explanation, or. one of similar import, is required by Roseboro v. Garrison, 528 F.2d 309 (4th Cir. 1975), which was 
a civil rights case. The same procedure applies in federal habeas corpus cases under Webb v. Garrison, No. 77-1855 (4th Cir., 
decided July 6, 1977). -

3 All affidavits submitted in a federal case are submitted under penalties of perjury or subornation of perjury (18 U.S.c. § § 
1621 and 1622), and the federal statute which makes use of the mail to defraud a crime (18 U.S.c. § 1341) has been applied to 
convict a person who transmitted false averments by mail in a civil rights suit seeking damages. United States v. Murr, 681 F.2d 
246 (4th Cir. 1982), cert. denied, 459 U.S. 973 (1982). 
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EXCERPTS FROM RULE 12 AND RULE 56 

Federal Rules of Civil Procedure4 

Rule 12( d) provides, in part: 

Page 3 of 3 

" If, on a motion under Rule 12(b)(6) [this means a motion to dismiss the pleading, which includes 
a complaint, motion or petition, because it fails to state a claim upon which relief can be granted], 
... matters outside the pleadings [here meaning the answer or return. as well as the complaint, motion, 
or petition] are presented to and not excluded by the court, the motion must be treated as one for 
summary judgment under Rule 56. All parties must be given a reasonable opportunity to present all, 
the material that is pertinent [that is, having some connection with the matter or matters in dispute] 
to the motion." -

Rule 56 provides, in part: 

"(b) A party against whom relief is sought may move at any time, with or without supporting 
affidavits, for summary judgment on all or part of the claim." 

"(e)(2) When a motion for summary judgment [and this includes a Rule 12(b) motion to dismiss] is 
properly made and supported, an opposing party [this is the plaintiff( s) or petitioner( s)] may not rely 
merely on allegations or denials in its own pleading [meaning the complaint, motion or the petition]; 
rather, its response must-by affidavits or as otherwise provided in this rule-set out specific facts 
showing a genuine issue for trial. [Emphasis added to show that specific facts are required, not 
conclusory allegations or argument.] If the opposing party does not so respond, summary judgment 
should, if appropriate, be entered against that party." 

See attached explanation of summary judgment procedure for a quotation ofa part of Rule 56(e) as to the form and 
sufficiency of affidavits filed in support of or in opposition to a motion for summary judgment. Rule 56(e) also 
requires that copies of all papers referred to in an affidavit must be attached to the affidavit, and that such copies 
must be sworn to or certified. 

4The material contained within brackets is inserted by way of explanation of terms used, and is not a part of the Rules quoted. 
These extracts are prepared for the use of state and federal prisoners who submit complaints, petitions or § 2255 motions to the 
United States District Court in their own behalf(Q!:Q~. The United States Court of Appeals for the Fourth Circuit has expressly 
or impliedly approved the application of Rules 12 and 56 to petitions for post-conviction relief in federal court pursuant to Title 
28, United States Code, Sections 2254 and 2255, as well as to civil rights actions based on Title 42, United States Code, Sections 
1983 and 1985. 
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IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF SOUTH CAROLINA 

ANDERSON/GREENWOOD DIVISION . 

Carlos M. Gill, 

v. 

Warden of McCormick 
Correctional Institution, 

Petitioner, 

Respondent. 

) 
) 

I 
~ 
~ 

-------------------------) 

Civil Action No.8:09-3350-RBH-BHH 

REPORT AND RECOMMENDATION 
OF MAGISTRATE JUDGE 

The Petitioner, a state prisoner, seeks habeas relief pursuant to Title 28, United 
.. - .. .. . ..... " . . . .. 

States Code, Section 2254. This matter is before the Court on the Respondent's Motion 
,. 

for Summary Judgment. (Dkt. # 17.) 

Pursuant to the provisions of Title 28, United States Code, Section 636(b)(1 )(B), and 

Local Rule 73.02(B)(2)©, D.S.C., this magistrate judge is authorized to review posttrial 

petitions for relief and submit findings and recommendations to the District Court. 

The Petitioner brought this habeas action on December 23,2009.1 On April 9, 2010, 

the Respondent moved for summary judgment. By order filed April 12, 2010, pursuant to 

Roseboro v. Garrison, 528 F.2d 309 (4th Cir. 1975), the Petitioner was advised of the 

summary judgment dismissal procedure and the possible consequences if he failed to 

adequately respond to the motion. On May 17, 2010, the Petitioner filed a response 

opposing the Respondent's Summary Judgment Motion. 

1This filing date reflects that the envelope containing the petition was stamped as 
having been received on December 23, 2009, at the McCormick Correctional Institution 
mailroom. (Pet. Attach.# 6.) Houston v. Lack, 487 U.S. 266 (1988)(holding prisoner's 
pleading is considered filed when filed with prison authorities for forwarding to the district 
court). 
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PROCEDURAL HISTORY 

The Petitioner is currently incarcerated at the McCormick Correctional Institution 

("MCI"). In June 2000, the Petitioner was indicted for distribution of crack cocaine, 

distribution of crack cocaine within the proximity of a school, and conspiracy to distribute 

crack cocaine.2 The Petitioner did not have trial counsel and proceeded to a jury trial on 

September 12, 2000, with the Honorable John C. Hayes, III, presiding. The jury found the 

Petitioner guilty as charged, and Judge Hayes sentenced him to concurrent sentences of 

twenty-five years imprisonment and a $50,000.00 fine for the distribution of crack cocaine; 

fifteen years imprisonment and a $10,000.00 fine for the distribution of crack cocaine within 

proximity of a school; and five years imprisonment for the conspiracy to-distribute crack 

cocaine. (App. 21-22; 24-28;32-185.)3 

The Petitioner timely filed a notice of appeal. Assistant Appellate Defender Eleanor 

Duffy Cleary represented him on appeal. On March 18, 2002, the Petitioner filed his 

appellate brief raising the following issue on appeal, quoted verbatim: 

Did the trial court err in finding appellant had waived his right to 
an attorney by his actions pursuant to State v. Jacobs, where 
the Court failed to inquire into his indigency status and appoint 
counsel after appellant explained to the court that he was 
unable to afford an attorney, and where the court failed to 
inquire into the knowing and voluntary nature of his waiver of 
counsel? 

(App.273.) The Petitioner also filed a Supplemental Final Brief raisJng the following issue, 

quoted verbatim: liThe trial court lacked subject matter jurisdiction to try appellant for 

distribution of crack cocaine and distribution of crack cocaine within proximity of a school 

2The Petitioner was arrested on these drug charges in April 2000 .. (App. 23.) 

3The undersigned notes that because pages were missing in the record, on July 20, 
2010, the Respondent filed a complete copy of the South Carolina Court of Appeal's 
opinion and the PCR Court's order. Apparently these pages of this copy of the opinion and 
order are not bate stamped so as not to effect the numbering of the remaining pages in 
Attachment # 1. The references in this report to the record are to the bates numbers. 

2 
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because the indictments failed to allege the essential elements of the offenses." (App. 

292.) 

On June 23, 2003, the South Carolina Court of Appeals affirmed the Petitioner's 

conviction in a published opinion, State v. Carlos Miguel Gill, 584 S.E.2d 432 (S.C. Ct. App. 

2003). (App. 3.) On July 8, 2003, the Petitioner filed a petition for rehearing. (App. 

345-48.) On August 22,2003, the South Carolina Court of Appeals denied the petition for 
. 

rehearing. (App. 9.) 

On November 21, 2003, the Petitioner filed a petition for a writ of certiorari in the 

South Carolina Supreme Court raising the following two issues, quoted verbatim: 

1. Whether the Court of Appeals erred in finding petitioner 
waived by implication his right to an attorney by his actions 
pursuant to State v. Jacobs, infra, where petitioner presented 
a valid excuse for not retaining counsel - a lack of funds -- and 
where the trial court failed to inquire into his indigency status 
and appoint counsel after petitioner explained to the court that 
he was unable to afford an attorney? 

2. Whether the Court of Appeals erred in finding the trial court 
had subject matter jurisdiction to try petitioner for distribution of 
crack cocaine and distribution of crack cocaine within proximity 
of a school where the indictments failed to allege the essential 
elements of the offenses? 

(App. 351.) On September 23,2004, the South Carolina Supreme Court denied certiorari 

and on September 29, 2004, the South Carolina Court of Appeals sent the remittitur back 

down. (App.20.) 

On July 29, 2005, the Petitioner filed a pro se application for post-conviction relief 

("PCR") raising the following grounds for relief: 

1. Waiver of counsel not voluntary nor knowing. 

2. Trial judge erred in failing to address the dangers and 
disadvantages of self-representation. 

3. Prosecutorial misconduct and vindictive prosecution. 

4. Ineffective assistance of appellate counsel. 
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5. Trial court lacked subject matter jurisdiction to try applicant 
for second offense. 

(App.388-421.) On June 1, 2007, an evidentiary hearing was held before the Honorable 

Lee S. Alford. The Petitioner was present at the hearing and represented by W. Keith 

Martens, Esquire. On March 7, 2008, Judge Alford denied the Petitioner PCR and 

dismissed the PCR application with prejudice. (Return Attach. # 1- PCR Order of 

Dismissal.) The Petitioner timely filed a notice of appeal and was represented by Martens 

to represent him on certiorari.4 (App. 1-2.) On October 1, 2008, the Petitioner filed a 

petition for writ of certiorari, raising the following -issues: 

1. Whether this Court should grant certiorari to determine an 
applicant for post conviction relief has received ineffective 
assistance of appellate counsel where applicant's appellate 
counsel abandoned an important constitutional argument 
during the course of appeal. 

2. Whether this Court should grant certiorari to determine a 
criminal defendant was denied his constitutional rights when he 
was forced to trial without legal representation and without 
being warned of the dangers of self-representation. 

On October 21, 2009, the South Carolina Supreme Court denied the petition for certiorari 

and sent the remittitur down on November 6, 2009. 

In this habeas petitioner, the Petitioner raises the following grounds for relief, quoted 

verbatim: 

GROUND ONE: Whether this Court should grant Habeas 
Corpus relief to determine that Gill received ineffective 
assistance of appellate counsel because Gills' appellate 
counsel abandoned a constitutional argument during the course 
of appeal. 

4Assistant Appellate Defender Elizabeth A. Franklin-Best initially represented the 
Petitioner in his PCR appeal. However, on June 26, 2008, the South Carolina Supreme 
Court relieved Franklin-Best, based upon a conflict of interest as a result of the Petitioner's 
allegations of ineffective assistance of appellate counsel. (App. 1.) 
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GROUND TWO: Whether Gill was dOenied his constitutional 
rights when he was forced to trial without legal representation 
and without being warned of danger of self-representation. 

(Habeas Pet.) 

APPLICABLE LAW 

Summary Judgment Standard 

Rule 56 of the Federal Rule of Civil Procedure states as to a party who has moved 

for summary judgment: 
I 

The judgment sought shall be rendered forthwith if the 
pleadings, depositions, answers to interrogatories, and 
admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the 
moving party is entitled to judgment as a matter of law. 

Accordingly, to prevail on a motion for summary judgment, the movant must 

demonstrate that (1) there is no genuine issue as to any material fact; and (2) that he is 

entitled to summary judgment as a matter of law. As to the first of these determinations, 

a fact is deemed "material" if proof of its existence or nonexistence would affect the 

disposition of the case under the applicable law. Anderson v. Uberty Lobby, Inc., 477 U.S. 

242, 248 (1986). An issue of material fact is "genuine" if the evidence offered is such that 

a reasonable jury might return a verdict for the non-movant. Id. at 257. In determining 

whether a genuine issue has been raised, the court must construe all inferences and 

ambiguities against the movant and in favor of the non-moving party. United States v. 

Diebold, Inc., 369 U.S. 654, 655 (1962). 

The party seeking summary judgment shoulders the initial burden of demonstrating 

to the court that there is no genuine issue of material fact. Celotex Corp. v. Catrett, 477 

U.S. 317, 323 (1986). Once the movant has made this threshold demonstration, the 

non-moving party, to survive the motion for summary judgment, may not rest on the 

allegations averred in his pleadings. Rather, the non-moving party must demonstrate that 
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specific, material facts exist which give rise to a genuine issue. Id. at 324. Under this 

standard, the existence of a mere scintilla of evidence in support of the petitioner's position 

is insufficient to withstand the summary judgment motion. Anderson, 477 U.S. at 252. 

Likewise, conclusory allegations or denials, without more, are insufficient to preclude the 

granting of the summary judgment motion. Ross v. Communications Satellite Corp., 759 

F.2d 355, 365 (4th Cir. 1985). 

HABEAS STANDARD OF REVIEW 

Since the petitioner filed his petition after the effective date of the Antiterrorism and 

Effective Death Penalty Act of 1996 ("AEDPA"), review of his claims is governed by 28 

U.S.C. § 2254(d), as amended. Lindh v. Murphy, 521 U.S. 320 (1997); Breardv. Pruett, 134 

F.3d 615 (4th Cir.1998). Under the AEDPA, federal courts may not grant habeas corpus 
( 

relief unless the underlying state adjudication: 

1. resulted in a decision that was contrary to, or involved an 
unreasonable application of clearly established federal law, as 
determined by the Supreme Court of the United States; or 

2. resulted in a decision that was based on an unreasonable 
application of the facts in light of the evidence presented at the 
state court proceeding. 28 U.S.C. § 2254(d)(1 )(2). 

Federal habeas corpus relief may not be granted unless the relevant state-court 

adjudication "was contrary to, or involved an unreasonable application of, clearly 

established Federal law, as determined by the Supreme Court of the United States," or 

"resulted in a decision that was based on an unreasonable determination of the facts in light 

of the evidence presented in the state court proceedings," 28 U.S.C.A. § 2254(d); VYilliams 

v. Taylor, 52'9 U.S. 362, 398 (2000). "[A] federal habeas court may not issue the writ simply 

because that court concludes in its independent judgment that the relevant state-court 

decision applied clearly established federal law erroneously or incorrectly. Rather, that 

application must also be unreasonable." Id. at 410. 
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EXHAUSTION AND PROCEDURAL BAR 

Exhaustion and procedural bypass are separate theories which operate in a similar , 

manner to require a habeas petitioner to first submit his claims for relief to the state courts. 

The two theories rely on the same rationale. The general rule is that a petitioner must 

present his claim to the highest'state court with authority to decide the issue before the 

federal court will consider the claim. 

A. Exhaustion 

The theory of exhaustion is based on the statute giving the federal court jurisdiction 

of habeas petitions. Applications for writs of habeas corpus are governed by 28 U.S.C. § 

2254 , which allows relief when a person "is in custody in violation of the Constitution or 

laws or treaties of the United States." The statute states in part: 

(b) (1) An application for a writ of habeas corpus on behalf of a 
person in custody pursuant to the judgment of a State court, 
shall not be granted unless it appears that 

(A) the applicant has exhausted the remedies available 
in the courts of the State; or 

(8) (I) there is either an absence of available State 
corrective process; or 

(ii) circumstances exist that render such process, 
ineffective to protect the rights of the applicant. 

(2) An application for a writ of habeas corpus may be denied on' 
the merits, notwithstanding the failure of the applicant to 
exhaust the remedies available in the courts of the State. 

(3) A State shall not be deemed to have waived the exhaustion 
requirement or be estopped from reliance upon the requirement 
unless the State, through counsel, expressly waives the 
requirement. 

(c) An applicant shall not be deemed to have exhausted the 
remedies available in the courts of the State, within the 
meaning of this section, if he has the right under the law of the 
State to raise, by any available procedure, the question 
presented. 
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This statute clearly requires that an applicant pursue any and all opportunities in the state 

courts before seeking relief in the federalcourt. When subsections· (b) and (c) are read in 

conjunction, it is clear that § 2254 requires a petitioner to present any claim he has to the 

state courts before he can proceed on the claim in this court. The United States Supreme' 

Court has consistently enforced the exhaustion requirement. 

In South Carolina, a person in custody has two primary means of attacking the 

validity of his conviction. The first avenue is through a direct appeal and, pursuant to state 

law, he is required to state all his grounds in that appeal. SCAR 207; Blakeley v. Rabon, 

221 S.E.2d 767 (S.C. 1976). The second avenue of r~lief is by filing an application for PCR. 

S.C. Code Ann. § 17-27-10 et seq. A PCR applicant is also required to state all of his 
~ 

grounds for relief in his application. S.C. Code Ann. § 17-27-90. Strict time deadlines 

govern direct appeal and the filing of a PCR in the South Carolina Courts. A PCR must be 

filed within one year of judgment, or if there is an appeal, within one year of the appellate 

court decision. S.C. Code Ann. § 17-27-45 . 
.. 

When the petition for habeas relief is filed in the federal court, a petitioner may 

present only those issues which were presented to the South Carolina Supreme Court 

through direct appeal or through an appeal from the denial of the PCR application, whether 

or not the Supreme Court actually reached the merits of the claim. If any avenue of state 

relief is still available, the petitioner must proceed through the state courts before requesting 

a writ of habeas corpus in the federal courts. Patterson v. Leeke, 556 F.2d 1168 (4th Cir. 

1977); Richardson v. Turner, 716 F.2d 1059 (4th Cir. 1983). 

B. Procedural bypass 

Procedural bypass is the doctrine applied when the person seeking relief failed to 

raise the claim at the appropriate time in state court and has no further meal")s of bringing 

that issue before the state courts. If this occurs, the person is procedurally barred from 
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raising the issue in his federal habeas petition. The United States Supreme Court has 

clearly stated that the procedural bypass of a constitutional claim in earlier state 

proceedings forecloses consideration by the federal courts, Smith v. Murray, 477 U.S. 527, 

533 (1986). Bypass can occur at any level of the state proceedings, if a state has 

procedural rules which bar its courts from considering claims not raised in a timely fashion. 

The two routes of appeal in South Carolina are described above, (i.e., direct appeal, appeal 

from PCR denial) and the South Carolina Supreme Court will refuse to consider claims 

raised in a second appeal which could have been raised at an earlier time. Further, if a 

prisoner has failed to file a direct appeal or a PCR and the deadlines for filing have passed, 

he is barred from proceedin'g in state court. 

If the state courts have applied a procedural bar to a claim because of an earlier 

default in the state courts, the federal court honors that bar. State procedural rules promote 

... not only the accuracy and efficiency of judicial decisions, but also the finality of those 

decisions, by forc!ng the defendant to litigate all of his claims together, as quickly after trial 

as the docket will allow, and while the attention of the appellate court is focused on his 

case. Reed v. Ross, 468 U.S. 1, 10-11 (1984). 

Stated simply, if a fed~ral habeas petitioner can show (1) cause for his failure to 

raise the claim in the state courts, and (2) actual prejudice resulting from the failure, a 

procedural bar can be ignored and the federal court may consider the claim. Where a 
-

petitioner has failed to comply with state procedural requirernents and cannot make the 

required showing of cause and prejudice, the federal courts generally decline to hear the 

claim. Murray v. Carrier, 477 U.S. 478, 496 (1986). 

C. Inter-relation of Exhaustion and Procedural Bypass 

As a practical matter, if a petitioner before this court has failed to raise a claim in 

state court, and is precluded by state rules from returning to state court to raise the issue, 
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he has procedurally bypassed his opportunity for relief in the state courts and in federal 

court. A federal court is barred from considering the filed claim (absent a showing of cause 

and actual prejudice). In such an instance, the exhaustion requirement is technically met 

and the rules of procedural bar apply. Matthews v. Evatt, 105 F.3d 907 (4th Cir. 

1997)(citing Coleman v. Thompson, 501 U.S. 722, 735 n. 1 (1991); Teague v. Lane, 489 

U.S. 288,297-98 (1989); and George v. Angelone, 100 F.3d 353,363 (4th Cir. 1996). 

D. Cause and Actual Prejudice 

The requirement of exhaustion is not jurisdictional and this court may consider claims 

which have not been presented to the South Carolina Supreme Court in limited 

circumstances. Granberry v. Greer, 481 U.S. 129, 131 (1987). In order to have such 

claims considered, a petitioner must show sufficient cause for failure to raise the claim and 

actual prejudice resulting from the failure, Coleman, 501 U.S. at 750, orthat a "fundamental 

miscarriage of justice" has occurred. Murray, 477 U.S. 478. A petitioner may prove cause 

if he can demonstrate ineffective assistance of counsel relating to the default, show an 

external factor which hindered compli9nce with the state procedural rule, or demonstrate 

the novelty of a particular claim. Id. 

Absent a showing of "cause," the court is not required to consider "actual prejudice." 

Turnerv. Jabe, 58 F.3d 924 (4th Cir. 1995). However, if a petitioner demonstrates sufficient 

cause, he must also show actual prejudice in order to excuse a default. Murray, 477 U.S. 

at 492. To show actual prejudice, the petitioner must demonstrate more than plain error. 

He is required to prove that specific errors infected the trial and were of constitutionat 

dimensions. United States v. Frady, 456 U.S. 152 (1982). 

DISCUSSION 

As the Petitioner raises two grounds for relief which are closely intertwined, the 

undersigned has chosen to discuss the two grounds together. In Ground One, the 

10 
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Petitioner alleges his appellate counsel was ineffective for abandonin.g the issue on direct 

appeal of whether he was advised of the dangers of self-representation pursuant to Faretta 

v. California, 422 U.S. 806 (1975). Specifically, in Ground One, the Petitioner contends 

that, although appellate counsel raised this issue to the South Carolina Court of Appeals, 
, 

appellate counsel later waived this issue by failing to raise it in a motion for rehearing or in 
r 

his appeal to the South Carolina Supreme Court. In Ground Two, the Petitioner alleges he 

was denied his constitutional rights when he was forced to go to trial without legal 

representation and without being warned of the dangers of self-representation. The 

respondent contends these claims should be dismissed. The undersigned agrees. 

On direct appeal, as set forth above, appellate counsel raised the following issue 

regarding the Petitioner's representation at trial, quoted verbatim: 

Did the trial court err in finding appellant had waived hisJright to 
an attorney by his actions pursuant to State v. Jacobs, where 
the Court failed to inquire into his indigency status and appoint 
counsel after appellant explained to the court that he was 
unable to afford an attorney, and where the court failed to 
inquire into the knowing and voluntary nature of his waiver of 
counsel? 

(App. 273.) The South Carolina Court of Appeals held that based upon the Petitioner's 

actions prior to trial, a waiver of his right to counsel could be inferred. In its opinion, the 

South Carolina Court of Appeals, however, did not address whether the trial court had 

adequately advised the Petitioner of the dangers of self-representation. Appellate counsel 

did not raise this specific issue in the petition for rehearing or in the petition for certiorari to 

the South Carolina Supreme Court. 

In his PCR proceeding, the Petitioner alleged his appellate counsel was ineffective 

for abandoning the issue of whether he was warned of the dangers of self-representation 

by the tr~al court. The undersigned notes that the PCR court did not address this issue in 

11 



r 

the context of ineffective assistance of appellate counsel.s (Return Attach. # 1 - PCR Order 

of Dismissal at 17-18.) In any event, the PCR court held that the Petitioner had sufficient 

familiarity with criminal proceedings due to prior experiences and thus had a sufficient basic 

knowledge of the court system and the dangers of self-representation. Id. at 18. 

In Strickland v. Washington, 466 U.S. 668 (1984), the Supreme Court of the United 

States established a two-part test for determining whether a convicted person is entitled to 

relief on the ground that his counsel rendered ineffective assistance. In order to establish 

that counsel was ineffective, the Petitioner must prove that appellate counsel's 

performance: (1) fell below an objective standard of reasonableness and (2) that, but for 

appellate counsel's error, the outcome of the appeal would have been different. Strickland, 

466 U.S. at 688-94. The first prong of the test requires that the Petitioner demonstrate that 

trial counsel's performance was deficient and "fell below an objective standard of 

reasonableness." Id. at 688. The second prong requires the Petitioner to show that the 

deficient performance prejudiced the defense. Id. at 687. 

In order to satisfy the prejudice requirement of the two-prong test set forth in 

Strickland, the Court must decide whether the Petitioner has established "a reasonable 

probability that but for counsel's unprofessional errors, the result of the proceeding would 

have been different." The focus is upon "the 'fundamental fairness of the proceeding.'" 

Lockhart v. Fretwell, 506 U.S. 364, 372 (1993) (prejudice prong focuses on "whether 

counsel's deficient performance renders the result of the trial unreliable or the proceeding 

fundamentally unfair"). A "reasonable probability" is therefore "one 'sufficient to undermine 

the confidence in the outcome.' " Strickland, 466 U.S. at 694. The Petitioner must show 

SThe PCR Court addressed whether appellate counsel was ineffective for failing to 
raise an issue regarding an allegedly improper bench warrant. (Return Attach. # 1 - PCR 
Order of Dismissal at 19-20.) 
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"that counsel's errors were so serious as to deprive the [Petitioner] of a fair trial, a trial 

whose result is reliable." Id. at 687; see also Lockhart, 506 U.S. at 372 ("[u]nreliability or 

unfairness does not result if the ineffectiveness of counsel does not deprive the defendant 

,of any substantive or procedural right to which the law entitled him"). 

Furthermore, while appellate counsel must be an "active advocate" for his client, he 

"need not advance every argument, regardless of merit, urged by appellant." Evitts v. 

Lucey, 469 U.S. 387, 394 (1985). The Supreme Court has recognized that it is good 

strategy to identify and present only the strongest issues and arguments on appeal. Jones 

v. Barnes, 463 U.S. 745, 751-53 (1983). Appellate counsel may "exercise judgment in 

identifying the arguments [to] be advanced on appeal." McCoy v. Court of Appeals of Wis., 

486 U.S. 429, 438 (1988). 

tq~ The record shows that the Petitioner applied for the appointment of a public defender 
h('r~ 

on April 17, 2000, while he was free on bond. However, because at that time the Petitioner 

was employed, he was deemed non-indigent and not eligible for a public defender. On 

August 11,2000, during a hearing, the trial court informed the Petitioner that his case would 

be tried August 21, 2000, whether the petitioner had retained counselor not. (App. 34.). 

The trial court asked the Petitioner whether he would like to apply for a public defender. 

Id. The Petitioner replied that he was "supposed to be getting Stacy Lewis" to represent 

him. The trial court then stated: 

You're up for trial with or without an attorney the week of the, 
twenty-first of this month. We're not going to put off the trial for 
you to get a lawyer. You've either got to get one or-you haven't 
applied for a public defender, so, we can't appoint you one. But 
we can't keep rocking along without a trial being disposed of. 
Do you understand that? 

The Petitioner responded, "Yes sir." Id. 
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The Petitioner's case was not called the week of August 21,2000. On August 24, 

2000, however, the trial court held another hearing with the Petitioner regarding whether a 

bench warrant was properly issued and should be lifted. (App.39-53.) During the hearing, 

the Petitioner told the trial court he had $800 of the $1,000 needed to retain Stacy Lewis 

as his attorney, but he could not earn the remaining money if he remained in jail. (App. 44-

45.) He asked the trial court to release him on bond so he could return to work. (App.45.) 

The trial court refused to lift the bench warrant. The trial court ended the hearing by telling 

the Petitioner, "You can go back in there and when you get your lawyer they will call your 

case but I've heard all I need to hear. Judge Floyd issued a bench warrant and I'm sure he 

had good reason to issue it." (App. 52.) 

The Petitioner's case was called for trial on September 12, 2000. (App.57.) The 

trial court asked the Petitioner if he had retained an attorney. /d. The Petitioner stated that 

he had "lawyers that [were] willing to take his case" and his family had the funds to retain 

attorney Stacy Lewis but the assistant solicitor had prevented him from getting an attorney 

because she told Lewis that the trial court would not grant a continuance. /d. The trial court 

called Lewis on the speaker telephone and Lewis stated that he did not represent the 

Petitioner. (App. 64.) Lewis stated that he had told the Petitioner's girlfriend to bring the 

retainer by 3:00 the previous afternoon, but she did not get to Lewis' office until 3:30. /d. 

By that time, Lewis stated he had left his office and he had "had it with them."/d. Lewis 

also confirmed that the assistant solicitor had informed him that the trial court would not 

likely grant a continuance in the case. (App. 65.) 

The trial court stated that the Petitioner had been given plenty of time to retain an 

attorney and had been warned that the Petitioner's trial would begin without an attorney. 

(App.67.) The Court found that the Petitioner had waived his right to counsel and the trial 

court proceeded with the trial. (App.72.) The trial court stated that he was relying on State 
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v. Jacobs, 245 S.E.2d 606 (S.C. 1978), in finding the Petitioner had waived his right to 

counsel. (App.67.) In Jacobs, the trial judge urged the defendant on several occasions 

to retain a lawyer and the case was continued at least once to enable him to hire an 

attorney. 245 S.E.2d at 607. Although the defendant never expressly waived his right to 

counsel, the court held the defendant had waived his right to counsel by his conduct 

because he was given reasonable time to secure counsel, he was financially capable of 

retaining counsel, and the court had done all it could to advise him to seek counsel. Id. 

On direct appeal, the South Carolina Court of Appeals agreed and affirmed. The 

court held that the Petitioner had repeatedly told the trial court that either he or his family 

had the funds to retain counsel. Further, the court held that the trial court had done all it 

could to encourage the Petitioner to obtain counsel. The court concluded that the Petitioner 

through his actions, had waived his right to counsel. 

A criminal defendant has the right pursuant to the Sixth Amendment of the United 

States Constitution to the assistance of counsel for his defense and the corollary right to 

waive counsel. Faretta, 422 U.S. at 818. A defendant who is waiving counsel, must do so 

"clearly and uneq·uivocally." Fields v. Murray,.49 F.3d 1024, 1028-1029 (4th Cir. 1995) 

(citations omitted). Some courts have recognized three ways in which a defendant may 

relinquish his right to counsel: (1) waiver by an affirmative, verbal request; (2) waiver by 

conduct; and (3) forfeiture. See State v. Boykin, 324 S.C. 552, 556, 478 S.E.2d 689, 690 

(Ct. App.1996). 
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The record is clear that the Petitioner did not waive counsel through an affirmative 

verbal request. However, the record shows that as found by the state courts, the Petitioner 

relinquished his right to counsel through waiver or forfeiture by his conduct.6 

A "waiver is an intentional and voluntary relinquishment of a known right," and the 

Supreme Court has explicitly held that a defendanfcan voluntarily and intelligently waive 

the right to counsel. Faretta, 422 U.S. at 814-15. "At the other end of the spectrum is 

forfeiture ... which results in the loss of a right regardless of the defendant's knowledge 

thereof and irrespective of whether the defendant intended to relinquish the right." United 

States v. Goldberg, 67 F.3d 1092, 1099-1101 (3d Cir. 1995). Some courts have held that 

"[f]orfeiture can result regardless of whether the defendant has' been warned about 

engaging in misconduct, and regardless of whether the defendant has been advised of the 

risks of proceeding pro se." United States v. Thomas, 357 F.3d 357, 362 (3d Cir. 

2004 )(quoting Goldberg, supra at 1101 )(holding where a defendant's course of conduct 

demonstrates his or her intention not to seek representation by private counsel, despite 

having the opportunity and financial wherewithal to do 50, a determination that the 

defendant be required to proceed pro se is mandated because that defendant has forfeited 

the right to counsel). Forfeiture does not require that the defendant intend to relinquish a 

right, but rather may be the result of the defendant's "extremely serious misconduct" or 

"extremely dilatory conduct." Thomas, 357 F.3d at 362 (quoting Goldberg, supra at 

6As stated above, the trial court ended the August 24th hearing by telling the 
Petitioner, "You can go back in there and when you get your lawyer they will call your case 
but I've heard all I need to hear. Judge Floyd issued a bench warrant and I'm sure he had 
good reason to issue it." (App. 52.) The Petitioner contends that he construed this 
statement from the trial court to mean that once he retained counsel, the case would be 
called for trial. (Pet.'s Mem. Opp. Summ. J. Mot. at 39.) Such an interpretation would 
require that this lone statement be taken entirely out of context. Furthermore, the Petitioner 
did not raise this argument to the trial court on September 12th. Rather he insisted that his 
family had the funds to retain counsel and that he had "lawyers that [were] willing to take 
[his] case ... " (App. 61-62.) 
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1100-02). See also State v. Thompson, 584 S.E.2d 131 (S.C. App. 2003) (holding the right 

to counsel may be forfeited by a defendant's failure to retain counsel within a reasonable 

time, even if this forfeiture causes the defendant to proceed pro se); Commonwealth v. 

Coleman, 905 A.2d 1003, 1006-08 (Pa.Super. 2006) (affirming a finding of forfeiture where 

defendant, who had the means to retain counsel, appeared without counselor engaged in 

behavior that forced counsel to withdraw). 

In his PCR proceeding, the Petitioner alleged his trial counsel was ineffective for 

abandoning the issue of whether the trial court erred in failing to warn the petitioner of the 

dangers of self-representation. As noted above, the PCR Court held that the record 

established that the Petitioner "understood his right to counsel and the dangers of self­

representation." (App.15.) The PCR Court cited Bridwell v. State, 413 S.E.2d 30, 31 

(S.C. 1992), in which the court held that in the absence of a specific inquiry by the trial 

judge addressing the disadvantages of proceeding pro se, the court will look to the record 

to determine whether petitioner had sufficient background or was apprised of his rights by 

some other source. This finding by the PCR court is one of fact, and thus entitled to a 

presumption of correctness. See Fields, 49 F.3d at 1032 (stating that question of whether 

a defendant invoked right to self-representation is one of fact entitled to the presumption 

of correctness). The Petitioner has the burden to rebut this presumption by clear and 

convincing evidence. 28 U.S. C. § 2254( e )(1). Here, the Petitioner fails to demonstrate that 

appellate counsel's performance was deficient or that there is a reasonable probability that, 

but for counsel's alleged errors, the result of the proceeding would have been different. 

Even assuming that here the Petitioner did not forfeit his right to counsel, but rather 

waived it through his dilatory conduct, a colloquy explaining the dangers of self­

representation is not required by the Constitution or any Supreme Coyri precedent. 
" , 

Wilkerson v. Klem, 412 F .3d 449, 453-454 (3d Cir. 2005). "A waiver colloquy is a 
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I. 
IN THE UNITED STATES DISTRICT COURT REef/VEe 
FOR THE DISTRICT OF SOUTH CAROLINA/SOC'. CLC::;:C r'-l',i\!~.ST.JN. sc 

Carlos M. Gill, 
Petitioner, 

v. 

) 
) 
) 
) 
) 

Leroy Cartledge, ) 
Warden of McConnick Correctional Institute, ) 

Respondent. ) 
) 

---------------------------) 

2010 OCT 2 8 A 8: 2 q . 

Case No. 8:09-3350-RMG-BHH 

ORDER 

This is a pro se Petition for a writ of habeas corpus filed pursuant to 28 U .S:C. § 2254. As 

a result, this case was automatically referred to the United States Magistrate Judge for all pretrial 

proceedings pursuant to the provisions of 28 U.S.C. § 636(b)(1)(A) and (B) and LOcal Rule 

73.02(B)(2)(c), D.S.C. The Magistrate has issued a Report and Recommendation that Respondent's 

motion for summary judgment should be granted. (Dkt. No. 25). The Magistrate Judge advised 

Petitioner of the procedures and requirements for filing objections to the Report and the serious 

consequences ifhe failed to do so. Petitioner has filed objections to the R&R. (Dkt. No. 31). As 

explained herein, this Court agrees with the Report and Recommendation and grants Respondent's 

motion for summary judgment. Petitioner has failed to specifically object to the Report and 

Recommendation as he has simply restated the same arguments presented to the Magistrate in 

opposition to the motion for summary judgment. 

LAW I ANAL YSIS 

. The magistrate m~s only a recommendation to this.Court. The recommendation has no 

presumptive weight, and re~ponsibility for making a final det~ination remains with this Court. 

Page 1 of 5 



1',------ ---8~G9-cv-G335G-RMG--Gate-Filed-10/28/-10--Entry-Number-35--Page-2-of-5 

/ 

Mathews v. Weber, 423 U.S. 261,270-71, 96 S.Ct. 549,46 L.Ed.2d 483 (1976). This Court is 

charged with making a de.novo determination of those portions of the Report and Recommendation 

to which specific objection is made, and this Court may "accept, reject, or modify, in whole or in 

part, the findings or recommendations made by the magistrate." 28 U.S.C. § 636(b)(1). This Court 

may also "receive further evidence or recommit the matter to the magistrate with instructions." Id. 

In the absence of specific objections to the Report and Recommendation, this Court is not required 

to give any explanation for adopting the recommendation. Camby v. Davis, 718 F .2d 198 (4th Cir. 

1983). Petitioner filed his "objections" on August 31, 20) O. (Okt. No. 31). 

As directed by the Fourth Circuit, this Court may only consider objections to the Report and 

Recommendation that direct this Court to a specific error. All of Petitioner's "objections" merely 

restate word for word or rehash the same arguments presented in his response to Respondent's 

motion for summary judgment. (See Okt. No. 21 compare with Okt. No. 31). Therefore, Petitioner 

has not really provided this Court with objections to address. 

Nonetheless, out of an aburidance of caution and given Petitioner's pro se status, this Court 

reviewed the Record de novo and the Record reflects that Respondent's motion for summary 

judgment should be granted. Petitioner contends that, although appellate counsel raised this issue 

to the South Carolina Court of Appeals, appellate counsel later waived this issue by failing to raise 

it in a motion for rehearing or in his appeal to the South Carolina Supreme Court. In Strickland v. 

Washington, 466 U.S. 668 (1984), the Supreme Court of the United States established a two-part test 

for determining whether a convicted person is entitled to relief on the ground that his counsel 

rendered ineffective assistance. In order to establish that counsel was ineffective, the Petitioner must 

prove that appellate counsel's performance: (1) fell below an objective standard ofreasonableness 

Page 2 of 5 
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and (2) that, but for appellate counsel's error, the outcome of the appeal would have been different. 

Strickland, 466 u.s. at 688-94. The first prong of the test requires that the Petitioner demonstrate 

that trial counsel's performance was deficient and "fell below an objective standard of 

reasonableness." [d. at 688. The second prong requires the Petitioner to show that the deficient 

performance prejudiced the defense. [d. at 687. The Record reflects that Petitioner cannot meet the 

requirements of Strickland. 

Petitioner further argues he was denied his constitutional rights when he was forced to go to 

trial without legal representation and without being warned of the dangers of self-representation. 

Having reviewed the entire record, the undersigned finds that the Petitioner's waiver of counsel w~ 

knowing and voluntary and although the trial judge did not specifically address the disadvantages 

of self-representation directly with the Petitioner, based on the record, the Petitioner made a valid 

and knowing waiver. According! y, the undersigned finds that the Petitioner cannot demonstrate that 

state courts erred in finding he had waived his right to counselor that appellate counsel was 

ineffective. The PCR Court held that the record established that the Petitioner "understood his right 

to counsel and the dangers of self representation." Thus, the state court's rejections of these claims 

were not contrary to clearly established principles,· did not involve an objectively unreasonable 

application of federal law, nor were based on an unreasonable determination of the facts. 
, . 

Based on the above authority and the Record in this matter, the Court finds no error oflaw 

made in the Magistrate's Report and Recommendation. Thus, this Court finds that the issues 

Petitioner has raised were correctly addressed by the magistrate. This Court wi]) not address the 

same issues a second time. 
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1 

contrary to clearly established principles, and in fact, did 

involve an objectively unreasonable application of federal law. 

The Magistrate Judge stated the following in thee Report and 

Recommendation quoting verbatim: 

The record shows that the Petitioner applied for the 

appointment of a .public defender on April 17, 2000, while he was 

free on bond. However, because at that time the Petitioner was 

employed, he was deemed non-indigent and not eligible for a 

public defender. On August 11, 2000, during a hearing, the trial 

court informed the Petitioner that his case would be tried August 

21, 2000, whether the Petitioner had retained counselor not. 

(App. 34). The trial court asked the Petitioner whether he would 

like to apply for a public defender. Id. The Petitioner replied 

that he was "supposed to be getting Stacy Lewis" to represent 

him. The trial court then stated: 

You're up for trial with or without an attorney the week of 

the twenty-first of this month. We're not going to put off the 

trial for you to get a lawyer. You've got to get one or-you 

haven't a~~lied for a public defender, so, we can't appoint you 

one. But we can't keep rocking along without a trial beiny 

disposed of. Do you understand that? 

The Petitioner responded, "yes sir". rd. 

The Petitioner's case was not called the week of August 21, 

4 
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2000. On August 24, 2000, however, the trial court held another 

hearing with the Petitioner regarding whether a bench warrartt was 

properly issued and should be lifted. (App. 39-53). puring the 

hearing, the Petitioner told the trial court he had $800.00 of 

the $1,000.00 needed to retain. Stacy Lewis as his attorney, but 

he could not earn the remaining money if he. remained in jail. 
) 

(App. 44-45). He asked the trjal court to release him on bond so 

he could return to work. (App. 45). The trial- court 'refused to 

lift the bench warrant. The trial court ended the hearing by 

telling the Petitioner, "you can go back in there and when you 

get yotir lawyer they will call your case but I've heard alII 

need to hear. Judge Floyd issued bench warrant and I'm sur' he 

had good reason to issue it." (App. 52). 

DISCUSSION 

Petitioner contends that he did apply for appointment ~f a 

public defender on April 17, 2000, while he was free on bond. As 

stated by the Magistrate because at that time the petitioner was 

emp16yed, he was deemed non-indigent and not eligible for a 

public defender. Petitioner did in fact inform the Court that he 

would let the court know whether he was goiny to be able to ret~in 

attorney Stacy Lewis when he talked to his girlfriend that day. 

(APP. 34). Petitioner was informed the trial would be held on 

August 21, 2000. However, the trial was not held at that date 

because of other cases. On August 24, 2000, Petitioner requ~sted 

a hearing regarding whether a bench warrant was properly iisued 

5 
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and to express that unless the bench warrant was lifted he could 

not retain counsel due to the lack of funds. Petitioner was 

persistent in letting the court know he would not be able to 

retain counsel if he was not able to return to work to secure the 

remaining funds. (App. 44-45). 

Petitioner contends that contrary to clearly established 

federal law, as determineq by the Supreme Court of the United 

States in Gideon v. wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 

L.Ed. 799, 93 A.L.R.2d 733, where person charged with crime in 

state court is financially unable to retain an attorney, court 

must appoint one to act in his behalf, in the absence of an 

effective waiver of accused. Determination of an accused 

indigency is a prerequisite to right of~court appointed counsel. 

Since the decision in Gideon the right of the accused in a 

criminal prosecution to assistance of counsel under the Sixth 

Amendment to the Constitution of the United States is made 

obligatory upon the states by the Fourteenth Amendment. 

Petitioner had been incarcerated from July 24, 2000, until 

September 12, 2000, pursuant to a bench warrant. He had been 

incarcerated for over a month and a half and it's an undisputed 

fact that Petitioner did inform the court that he would not be 

able to retain counsel unless released to return to work to 

secure the remaining funds to retain counsel. (A~p. 44-45). It's 

also an undisputed fact that the cou~t neglected to make any 

determination as to whether Petitioner was in fact without means 

to ~rocure counsel due to his incarceration. 
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In a long line of cases that includes Powell v. Alabama, 287 

U.S. 45, 53 S.Ct. 55, 77 L.Ed. 158 (1932); Johnson v. Zerbst, 304 

U.S. 458, 58 S.Ct. 1019, 82L.Ed. 1461 (1938); and Gideon v. 

Wainwright, 372 U.s. 335, 83 s.Ct. 792, 9 L.Ed. 799 (1963), this 

Court has recognized that ~he Sixth Amendment right to co~n.el 

exists, and is needed, in order to protect the fundamental tight 

to a fair trial. The constitution guarantees a fair trial through 

the Due Process Clause, but it defines the basic elements of a 

fair trial largely through the several provisions of the Sixth 

Amendment including the Counsel Clause. The established 

principles determined by the Supreme Court of the united States 

clearly states because of the vital importance of counsel's 

assistance, this Court has held that with certain exceptions, a 

person accused of a federal or state crime has the right to:have 

counsel appointed if retained counsel cannot be obtained. See 

Argersinger v. Hamlin, 407 u.s. 25, 92 S.Ct. 2006, 32 L.Ed.~d 530 

(1972); Gideon v. Wainwright, supra; Johnson v. Zerbst, supra. 

That person who happens to be a lawyer is present at the 

trial alongside the accused, however, is not enough to sati~fy 

the constiiutional command. The Sixth Amendment recognizes cihe 

right to the assistance of counsel because i.t envisions counsel's 

playing a role that is critical to the ability of the ad~er~arial 

system to produce just result. An accused is'entitled to be 

1. The record of August 24, 200 is as follows: "Ms. Thomas: Your Honor, ;this 
is Mr. carlos Miguel Gill. He's asked that I put him before your Honor and I'm 
not quite sure why". (App. 39) 
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. 
assisted by an attorney, whether retained or appoin,ted, who plays 

the role necessary t6 ensure that the trial ·is fair. 

The Magistrate Judge continued as follows in the Report and 

Recommendation, quoting verbatim: 

The Petitioner's case was called for trial on September 12, 

2000. (App. 57). The trial court asked the Petitioner if he had 

retained an attorney. rd. The Petitioner stated that he had 

"lawyers that [were] willing to take his case" and his family had 

the funds to retain attorney Stacy Lewis but the assistant 

solicitor had preventing him from getti~g an attorney because she 

told. Lewis that the trial court would not grant a continuance. 

rd. The trial court called Lewis on the speaker telephone and 

Lewis stated that he did not represent the Petitioner. (App~64). 

Lewis stated that he had told the Petitioner's girlfriend to 

bring the retainer by 3:00 the previous afternoon, but she did 

not get to Lewis' office until 3:30. Id. By that time, Lewis 

stated he had lefi his office and he had "had it with them"~ rd. 

Lewis also confirmed that the assistant solicitor had informed 

him that the trial· court would not likely grant a continuance in 

the case. (App. 65). 

The trial court stated that the Petitio'ner had been given 

plenty of time to retain an attorney and had been warned th~t 

Petitioner's trial; would begin without an attorney. (APt->. 67). 

8 
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The Court found that the Petitioner had waived his right to 

counsel and the trial court proceeded with the trial. (App. 72). 

The trial court stated that he was relying on State v. Jacobs, 

245 S.E.2d 606 (S.C. 1978), in finding the Petitioner had ~aived 

his right to counsel. (App. 67). In Jacobs, the trial judge urged 

the defendant on several occasions to retain a lawyer and the 

case was continued at least once to enable him to hire an 

attorney, the court held the defendant had waived his righ~ to 

counsel by his conduct because he was given reasonable tim~ to 

secure counsel, he was financially capable of retaining counsel, 

and the court had done all it could to advise him to seek 

counsel. Id. 

On direct appeal the South Carolina court of Appeals agreed 

and affirmed. The court held that the Petitioner had repeatedly 

told the trial court that either he or his tamily had the funds 

to retain counsel. Further, the court held that the trial court 

had done all it could to encourage the Petitioner to obtain: 

counsel. the Court concluded that the Petitioner through his 

actions, had waived his right to counsel. 

A criminal defendant has the right pursuant to the Sixth 

Amendment of the United States constitution to the assistance of 

counsel for his defense and the corollary right to waive counsel. 

Faretta,422 U.S. at 818. A defendant who is waiving counsel, 

must do so "clearly and unequivocally". Fields v. Murray, 49 F.3d 

9 
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1028~1029 (4th cir. 1995)(citations omitted). Some courts have 

recognized three ways in which a defendant fuay relinquish his 

right to counsel: (1) waiver by an affirmative, verbal request; 

(2) waiver by conduct; and forfeiture. See State v. Boykins, 324 

S.c. 552, 556, 478 S.E.2d 689, 690 (Ct •. App. 1996) • 

. Th~ record is 6lear that the Petitionef did not waive 

counsel through an affirmative verbal reque$t. However, the' 

record shows that as found by the state courts, the Petitioner 

relinquished his right to counsel throuyh waiver or forfeiture by 

conduct. Z 

A "waiver is an intentional and volunt~ry r~linquishment of 

• known right," and the Supreme Court has explicitly held. that a 

defendant can voluntarily and intelligently waive the right to 

counsel. Faretta, 422 u.s. at814-l5. "At the other end of the 

spectrum is forfeiture ••• which results in the loss of a right 

regardless of the defendant's knowledge thereof and irrespective 

of whether the defendant intended to relinquish the right". 

united States v. Goldberg, 67 F.3d 1092, 1099-1101 (3rd eire 

1995). Some courts have held that "[f)orfeiture can result 

regardless of whether the defendant has been warned about 

2 As stated above, the trial court ended the August 24th hearing by 
telling the Petitioner, "You can go back in there and when you get your'lawyer 
they will call your case but I've heard all I need to hear. Judge Floyd: issued 
a bench warrant and I'm sure he had good reason to issue it". (App. 52). The 
Petitioner contends that he construed this statement ·from the trial court to 
mean that once he retained counsel, the case would be called for trial. (Pet.s 
Mem. Opp. Summ. J. Mot. at· 39). Such an interpretation would require that this 
lone state~nt be taken entirely out of context. Furthermore, the P~titioner 
did not raise this argun~nt to the trial court on September 12th. Rather he 
insisted that his family had the funds to retain counsel and that he· had 
"lawyer that [were) willing to take [his] case ••• " (App. 61-62). 
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engaging in misconduct, and regardless of whether the d~fendant 

has been advised of the risks of proceeding pro se." united 

Statesv. Thomas, 357 F.3d 357, 362 (3rd eire 2004)(quoting 

Goldberg, supra, at llOl)(holding where a defendant's course of 

cond~ct demonstrates his or her intention not seek represen~ation 

by private counsel, despite having the opportunity and financial 

wherewithal to do so, a determination that the defendant be 

required to proceed pro se is mandated because that defendant has 

forf~ited the right to counsel). Forfeiture does not require that 

the defendant intend to relinquish a right, but rather may pe the 

result of the de~endant's "extremely serious misconduct" or: 

"extremely dilatory conduct". Thomas, 357 F.3d at 362 (quoting 

Golberg, supra, at 1100-02). See also State v. Thompson, 584 

s.E.2d 131 (S.C •. App. 2003)(holding the right to counsel may be 

forfeited by a defendant's failure to retain counsel with in a 

reasonable time, even if this forfeiture causes the defendant to 

proceed pro se); Commonwealth v. Coleman, 905 A.2dl003, 1006-08 

CPa. Super. 2006){affirming a finding of forfeiture where 

defendant, who had the means to retain counsel, appeared wi~hout 

counselor engaged in behavior that forced counsel to withdraw). , 

In his PCR proceeding, the Petitioner alleged his trial 

counsel was ineffective for abandoning the issue of whether the 

trial court erred in failing to warn the Petitioner of the 

dangers of self-representation. As noted ab6ve, the PCR Court 

held that the record established that the P~titioner "under~tood 

his right to counsel and the dangers of self-representation". 

11 
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(App. 15). The PCR Court cited Bridwell v. State, 413 S.E.2d 30, 

31 (S.C. 1992), in which the court held that in the absence of a 

specific inquiry by the trial judge addressing the disadvantages 

of proceedirg pro se, the court will look to the. record to 

dete~mine whether petitioner had sufficient background or w~s 

apprjsed of his rights by some other source. The finding by the 

PCR court i~ one of fact, and thus entitled to a presumption of 

correctness. See Fields 49 F.3d at 1032 (stating that question of 

whether a defendant invoked right to self-representation is :one 

of fact entitled to presumption of correctness). The Petitidner 

has the burden to rebut this presumption by clear and convincing 

evidence. 28 U.S.C. §2254 (e){l). Here, the Petitioner fails to 

demonstrate that a~~eI1ate counsel's ~erformance was deficient or 

that there is a reasonable ptobability that, .but for counsel's 

alleged errors, the result of the proceeding would have been 

different • 

. Even assuming that here the Petitioner did not forfeit ihis 

righ~ to counsel, but rather waived it through his dilatory 

conduct, a colloquy explaining the dangers of self-represent:ation 

is not iequired by the Constitution or any Supreme Court 

precedent. Wilkerson v. Klem, 412 F.3d 449, 453-454 (3d Cir. 

2005). "A waiver colloquy is a procedural device: it is not a 

constitutional right .... the colloquy does not share the same 

status as the right itself". Commonwealth v.Mallory, 596 Pa~ 

172, 941 A.2d 686, 697 (2008)(discussing abs~nce of waiver 

c6l1oquy in context of defendant's waiver of jury trial), cert. 

12 
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denied --- u.s. ----, 129 S.Ct. 257, 172 L.Ed.2d 146 (200B)~ 

Moreover, the absence of an" on-the-record colloquy does not' 

establish that a defendant failed to understand the right he 

waived. Defendants can waive their fundamental rights in the 

absence of a colloquy. Waivers can occur by conductor by 

implication, as in the case of criminal trial conduc~ed in 

absentia after the defendant fails to appear. Id. 

DISCUSSION 

The South Carolina Court of Appeals has overlooked that 

" Petitioner's problems with retaining an attorney were related to 

his lack of ability to raise funds for a retainer from jail~ He 

explained this to the judge on August 24, 2000. However, after 

August 11, 2000, there is no evidence he was advised of his right 

to a public defender if he was indigent. 

The Court also overlooked th~e vast differences between this 

case and State v. Jacobs, 271 S.C. 126, 245 S.E.2d 606 (1978). 

Jacobs is distinguishable in several crucial ways. 

(1) In Jacobs, the Couet made a specific finding that the 

defendant had made "no showing why he had not retained counsel 

with in (a reasonable] time". Id. at 607. In contrast, Gill ~id 

explained that he had not the money to pay the attorn~y until the 

day of trial when his family had it. 

(2) In jacobs, the defendant never expressed that he was haviri~ 
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difficulty raising money for a retainer. there is no evidence 

Jacobs was indigent. 

(3) In Jacobs, the trial court asked an attorney from the public 

defenders' office to sit with the defendant and give him 

assistance. Here, no such opportunity was afforded Gill. 

(4) In Jacobs, the defendant's case had been continued so that he 

could obtain a lawyer. the trial court had reduced bond and 

provided Jacobs with a tele~hone so that he could procure 

counsel. He continued the case to enable him to find a lawyer. In 

Petitioner's case Gill's trial was never continued on his motion 

and he remained in jail on a bond he could not make. 

(5) In Jacobs, the defendant was charged with possession and sale 

of marijuana. In this case Gill was charged with distribution of 

crack cocaine, distribution of crack cocaine within the proximity 

of a school and conspiracy to distribute crack cocaine. the 

proximity charge is classified as "serious offense" pursuant to 

section §1725-45, S.C. Code Ann. (2000 Supp.). 

(6) In Jacob~, the d~fendant was sentenced to five years in 

prison suspended upon the service of eighteen months and 

probation. Id. Here, Petitioner was s~ntenced to the maximum term 

of twenty-five years and the maximum fine of $50,000.00 for' 

distribution of crack cocaine, second offense. (App. 185.) 

§43-53-375(b)(2). Pursuant §43-53-375(d), Petitioner is not 

14 



furlough. S.C. Ann. (Su~p. 2000). In Petitioner case a much 

greater liberty interest is at stake. 

Because the Court overlooked that the trial court di~ not 

offer a ~ublic defender after Auyust II, 2000 when ~etitioner 

ex~ressed his difficulty raising funds and because the Court 

overlooked the vast 'differences between the implied waiv~r~found 

in Jacobs and Gill's case, Petitioner did respectfully reqJest a 

rehearing in the South Carolina Court of appeals on the fcillowing 

issues and the state court neglected to address the vast 

differences in these two cases. 

The Petitioner also res~ectfully ask this Honorable Court to 

view State v Jacobs, 245 ,S.E.2d 606 (S.C. 1978), for the 

undisputed 'fact that as soon as the trial ccurt found Jacobs had 

waived his right to counsel the court appointed a ~ublic defender 

to assist Jacobs during trial. Contrary to clearly establi~hed 

federal law as determirred by the Supreme Court of,the United 

States in Maine v. Moulten, 106 S.ct. 477 (1985), the Court held 

"whatever else it may mean, the right to counsel means at least 

that a person is entitled to the help of ~ lawyer at or after the 

time that judicial proceedings have been initiated against him". 

The court went on to say that, "once the right to counsel h~s 

attach~d and been asserted, the stdtemust honor it". PetitIoner 

contends that the defendant in Jacobs was provided with the 

15 
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constitutional guarantee and in the present case the Petitioner 

was clearly denied any assistanc~ irom counsel during trial. See 

Maine v. Moulten, surpa. In the Petitioner's case he 

repeatedly iriformed the trial court that he needed counsel 'and 

did not want to proceed without an attorney. (App. 77-83)~ 

In the Report and Recommendation of the Magistrate it's 

stated that, "Petitioner fails to demonstrate that appella~e 

counsel's performance was deficient or that there is a reasonable 

probability that but for counsel's alleged errors the results of 

the proceeding would ha~e been different". Petitioner objects to 

the following because the petitioner's PCR hearing record ~learly 

dispute~ the following statement made by the Magistrate. The 

fallowing that ~as discussed during Petitioner's PCR hearing 

clea~ly proves that appellate counsel's performance was deficient 

and that the results would have been different had the PCR court 

addressed whether appellate counsel was ineffective when an 

important constitutional argument was abandoned .during the course 

of appeal. The PCR record demonstrates the contradiction of the 

Magistrate it self. Th~ record is as follows, quoting verbatim: 

The Court: I'll read this case and anything· else we can find on 

point, but --- the Gardner case, but let me ask you if he was 

~ntitled to a remedy, if the Court found he was entitled to 

relnedy, wouldn't it be sim\?ly a direct ai:Jpeal under l"Jhite, the 

Ms. McMahan: In this matter? 
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The court: Yes. Not an appeal of the whole case, an appeal on the 

-- with regard to the rehearing, petition for rehearing to the _~ 

Ms. McMahan: No, Your Honor.'He's already had an appeal. This is 

not an issue where he was denied the right to an appeal ini~i~ll~ 

for failure 6f an attorney to file a notice of appeal. 

The Court: Failing to raise an issue on appeal though. 

Ms. McMahan: That would have to be found in ineffective 

assistance of appellate counsel and __ 

The Court: That's what I mean. 

Ms. MCMahan: -- the whole thing would start over from day one. 

The Court: You mean the whole trial? 

Ms. McMahan: Yeah, from the very beginning from the charges, 

everything. 

The Court: You mean the Court COUldn't direct appellate cou~sel 

to -- well, I guess time has ex~ired. I see what you're saying. 

Time has expired to reconsider any appeal and also petition for 

cert. All those times have expired, so you couldn't go back 

there. All right. Anything else? 

17 
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App. 259-260 .• Petitioner contends that needless to say, the PCR 

hearing record itself demonstrate the results would have in fact 

been different had the PCR court not opposed justice and 

addressed Petitioner's claim in the context of a~pe11ate counsel 

being ineffective in failing to raise the constitutional argume~t 

on appeal, in which the PCR court openly admitted. The record is 

clear that the PCR court clearly neglected to grant Petitioner 

the presumption of correctness that he proved he was in fact 

entitled to. 

The Magistrate went on to say that, "even assuming he~e the 

Petitioner did no forfeit his right to counsel, but rather:waived 

it through his dilatory conduct, a colloquy explaining the 

dangers of self-representation is not required by the 

~onstitution or by any Supreme court precedent". Clearly contrary 

to established federal law as determined by the Supreme Court of 

the .United States in Iowa v. Tovar, 541 u.S. 77, 81, 124 S~Ct. 

1379, 158 L.Ed.2d 209 (2004), this Court held that before a 

defendant may be allowed to proceed pro se, he must be warned 

specifically of the hazard ahead. Faretta v. California, 432 u.S. 

806, 95 s.ct. 2525, 45 L.Ed.2d 562 (1975), 1s instructive. i 

Later in Patterson v. Illinois 487 U.S. 285, 108 S.Ct. 2389: 

101 L.Ed.2d 261 (1988), this Court elaborat~d on "the dan~er and 

disadvantages of self-representation" to which Faretta inferred. 

The Supreme COUl-t of the United states went 0/1 to say, [all:: trial 

the tourt observed, counsel is reyuired to help even the m~st 
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gifted layman adhere to the rules of procedure and evidenc~, 

comprehend the subleties of voir dire, examine and cross-examine 

witnesses effectively •••• , object to improper prosecution 

questions and much more". 487 U.S. at 299, n. 13, 108 S.Ct. 2389. 

Warning of the pit falls of proceeding to trial with counsel, the 

Court clarified, must be "rigorous[ly)" conveyed. The Court 

further noted however that at earlier stages of the criminal 

process, a less searching or formal colloquy may suffice. The 

Court requ1res less £igorous warnings pretrial, Patterson 

explained, not because pretrial proceedings are "less impo~tant" 

than trial, but 'at that stage "the full dangers and disadvantages 

of self representation are less substantial and more obvious to 

an accused than they are at trial. 

Iowa·v. Tovar, supra, goes on to say, ~the information a 

deferidant must possess in order to make a intelligent elect jon, 

the Court's decision indicated, will depend on a range of 

case-specific factors, including the defendant's education or 

sophistication, the complex or easily grasped nature of the 

charge, and the stage of the proceeding"'. See Johnson v. Zerbst, 

304 U.S. 458, 464, 58 s.ct. 1019, 82 t.Ed. 1461 (1938). 

Petitioner al.:;;o submitted Gardner v. State, 570 S.E.2d 184,' 351 

S.c. 407 (2002), in which the following case addressed factors to 

be considered when determining if dn accused has a sufficient 

background to understand the da~gers of self-ripresentation~ 

Gardner goes on to say that, "in a PCR actio';),' if the record 

fails to demonstrate the Petitioner made an 'informed choice, to 

proceed pro se, with "eyes opell",· then the Petitioner did not 

19 
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make a knowing and voluntary waiver of counsel, and the case 

should be remanded for a new trial. 

At Petitioner's peR hearing the assistant solicitor who:had 

prosecuted Gill testified regarding two pre-erial hearings,both 

of which Gill attended without legal representation. The first 

hearing'place on August 11, 2000, and the second on August 24, 

2000. According to the solicitor's testimony, the focus of each 

hearing was hregarding Petitioner's representation". peR 

transcript at 13. 

With regards to the August 11, 2000,. hearing, the solicitor 

testified: 

Q. At [the August 11, 2000 pretrial] hearing did Judge Hayes warn 

Mr. Gill of the risk of proceeding to trial without 

representation? 

A. I know tha~ Judge Hayes went over a lot of things with him, 

but I cannot sit here right now and tell you whether or not he 

warned him of his -the dangers of representing himself. I don't 

believe he did .•.• 

peR transcript at 13-14. In fact, the transcript from Gill'. 

August 11, 2000 hearing con~irms that the trial judge did n6t 

warn Petitioner of the dangers of self-representation tnat time. 

Transcript of August 11/ 2000 hearing. 

The solicitor testified that she requested the August,24, 

2000 hearing "to give Petitioner notice that he was going-h' was 

on the trial docket and that his case was coming to trial and, 
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emphasize to him that he needed to get an attorney". PCR 

transcript at 15. Even though the purpose of that hearing was to 

emphasize the need for Gill to retain an attorney, the solicitor 

testified unequivocally that the trial court "did not" warn 

Petitioner about the dangers of proceeding to trial without an 

atto~ney. Despite Petitioner's vigorous protestation that h~ 

"needed an attorney" the case proceeded to trial. (App. 74-79). 

Iowa v. Tovar, 541 u.s. 77,81, 124 S.Ct. 1379, 158 L.Ed.2d' 209 

(2004), also discussed that the United States Supreme court have 

established that the Court recognized that the Sixth Amendment 

secures to a defendant facing incarceration the right to counsel 

at all "critical stages" of the criminal process. ,The Courti 

further noted in Iowa v.-Tovar., supra, that even if the defendant 

lacked a full and complete appreciation of all the consequences 

flowing from his waiver, the state may nevertheless prevail: if it 

shows ,that the information provided to the ~efendant satisfied 

the constitutional minimum. The Court also stated that even 

though the warning of dangers of self-representation is not 

mandated by the Sixth Amendment, however the constitutional 

requirement is satisfied when the trial court informs the a~cused 

of the nature of the charges against him, of the right to be 

counseled regarding his plea, and the range of punishments 

attendant upon entry of his ~lea. 

In the present case not even the constitutional minilnum was 

satisfied by the pretrial or trial court. Petitioner ,had two 

pr~trial hearings regarding Petitioner's re~resentation before 

the trial was held, not once did the court inform the accused of 
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the nature of the charges against him, of the right to be 

counseled regarding his plea, or the range of punishment 

attendant upon entry of his, plea. 

Petitioner also objects to the Magistrate Judge stating 

that~ "Petitioner's two ground for relief are intertwined that 

the Magistrate insisted upon discussing the two grounds 

together". In the present case, Petitioner contends that due to 

the state court repeatedly neglecting to address important issues 

that'clearly supports the fact that Petitioner did not knowingly 

and intelligently waive his iight to counsel and that appellate 

counsel was ineffective, this Court is respectfully asked to 

address the following: 

(1) The ,South Carolina Court of Appeals neglected to addres~ 

Petitioner's Faretta claim in the published opinion in state v. 
I 

Gill, 584 S.E.2d 432 (S.C~ Ct. App. 2003), in which the trial 

court neglected to warn the Petitioner of the dangers and 

disadvantages of self-representation. 

(2) The South Carolina Court of Appeals neglected to readress the 

vast differences in Petitioner's case and State v. Jacobs, 245 

S.E.2d 606 (S.C. 1978), in which the trial court found Petitioner 

had waived his right to counsel by his conduct. (Please viev the 

facts in this amendment in support of the vast differences. 

(3) The PCR court neglected to address whether Petitioner's 

appellate counsel was ineffective when counsel abandoned an 

important constitutional argument during the, course of appe~l. 

22 



The PCR court however did discuss that appellate counsel was 

ineffective and the remedy Petitioner was entitled to, but 

neglected to grant Peti tioner the presumption of correctnes:s that 

he clearly proved he was entitled to. (See App. 259). 

(4) The PCR court neglected to address the prejudice that 

resulted by Petitioner's appellate counsel abandoning his 

constitutional argument during the course of appeal. Appellate 

counsel's failure to raise the "significant and obvious issues" 

of Faretta v. California, 422 U.S. B06(1975), in Petitioner's 

petition for rehearing or to the South Carolina Supreme Cotirt 

deprived Petitioner of effective assistance of appellate cqunsel 

at all levels of his direct appeal. 

(5) The PCR court neglected to address. the fact that Petitioner 

was not warned of the dangers ~nd disadvantages of proceeding pro 

se even after the assistant solicitor that prosecuted the case 

testified that the trial court never warned Petitioner of the 

dangers and disadvantages of proceeding pro se. 

(6) The PCR court neglected to conduct a detailed analysis 

pursuant to Faretta v. California, 422 U.S. B06, 835 (1975), and 

Gardner v. State, 351 S.C. 407, 570 S.8.2d 184 (2002) and did not 

even mention any of the considered factors in Gardner when faced 

with an accused to determine if Petitioner had a sufficient 

background to understand the dangers of self-representation~ See 
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Ordet of Dis~issal.App.#l. 

Petitioner respectfully ask this court to·view the conduct 

of the state courts neglecting to address the facts that the 

~retrial and trial record supporting that Petitioner did not make 

a valid and knowing waiver of his right to counsel. the record 

clearly establishes that the state courts has continuously 

neglected to render a just decision on the merits in the present 

case. 

Petitioner asserts that in reference to Summer v. Mata~ 499 

U.S. 539, 101 S.Ct. 764, 662 L.Ed. 722 (1981), that fact finding 

in state court hearing carry a presumption of correctness in 

federal habeas corpus proceedings Petitioner respectfully ask 
-" 

that'this Court observe its authority specifically set forth in 

28 U~S.C. §2254(d). This section provides that: 

(d) In any proceeding instituted in a federal court by 

application for a writ of habeas corpus by ~ person in custOdy 

pursuant to th~ judgment in a state court, a determination ~fter 

a hearing on the merits of a factual issue, made by a state court 

of competent jurisdiction in a pro~eeding to which the applicant 

for the writ and the state or an officer or agent thereof were 

parties, evidenced by a written finding, written opinion, or 

other reliable and adequate written indicia, shall be presumed to 

be correct, unless the a~plicant shall establish or it shall 

otherwise appear, or the respondent shall admit _ : 
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(2) that the fact finding procedure employed by the State court 

was not adequate to a full and fair hearing; 

(3) that the material facts were not adequately developed in the 

State court hearing; 

(4) that the State court lacked jurisdiction of the subject 

matter or Over the person of the applicant in the State coutt 

proceeding; 

(5) that the applicant was an indigent and the State court,in 

deprivation of his constitutional right, fa~led to appoint 

counsel to r~present him in the State court proceeding; 

(6) that the applicant did not receive a full, fair hearing and 

adequate hearing in the State court proceeding; or 

(7) that the applicant was otherwise denied due process of law in 

the State court proceeding; 

(8) or unless that part of trie record of the record 6f the State 

couet proceeding in which the determination of the s!lfficien.cy of 

the evidence to support such factual deter~ination, is produ~ed 

25 
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as provided for hereinafter, and the Federal court on a 

con~ideration of such part of the record as a whole concludes 

such a factual determination is not fairly supported by the 

record: 

~Arid in an evidentiary hearing in the proceeding in the Fed~ral 

Court, when due proof of such factual determination has been 

made, unless the existence of one or more of the circumstance 

respectively set forth in paragraphs numbered (2) to (7), 

inclusive, is shown by the applicant, otheiwise appears, or is 

admitted by the respondent, or unless the cOurt concludes 

pursuant to the provisions of paragraph num~er (8) that the 

record iri the state court proceeding, considered as a whole, does 

not fairly support such factual determination, the burden shall 

rest upon the applicant to establish by convincing evidence' that 

the factual determination by the state court was erroneous". 

: Petitioner contends that in accordance. with (d)(I) of 

provision 2254(d) that the merits of the factual dispute were not 

resolved in state court because the state of South Carolina' in 

the Court of Appeals published a written opinion, State v. Gill, 

355 S.c. 234, 241, 584 S.E.2d 432, 436 (Ct. App. 2003), and 

neglected to address the issue of whether Petitioner was warned 

of the dangers and disadvantages of proceeding pro see To this 

day the Court of Ap~eals, Su~reme Court, and PCR court all have 

neglected to address this "significant and obvious issue" of 

Farettav. California, 422 U.S. 806, 835 (1975). 

Petitioner contends that in accordance with (d)(5) of 

provision 2254(d) that the api?licallt was an-indigent and the 
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state court in deprivation of his constitutional right, failed to 

appoint counsel to represent him during the course of trial even 

after the Petitioner requested a hearing prior to trial to inform 

the court that unless he was released on a bench warrant so he 

could return to work to secure the remaining funds,he would not 

be able to retain counsel. The pretrial court neglected to 

determine whether Petitioner was in fact without means to procure 

counsel and failed to appoint counsel for Peti'tioner during 

trial. 

Petitioner contends that he did not receive a full, fair 

hea~ing and adequate hearing in state court in accordance w~th 

the provision (d)(6), 2254(d) because appellate counsel abandoned 

Petitioner's constitutional argument during the course of appeal. 

The South Carolina Court of Appeals neglected to address 

Petitioner's Faretta claim and appellate cou~sel; did not r~ise 

the "significant and obvious issue in the Court of Appeals in 

rehearing or in the South Carolina Supreme Court on writ of 

certiorari. This deprived Petitioner of effective assistance of 

appellate counsel at all levels of hi~ direct appeal~ 

Petitioner presents facts herein that clearly support the 

fact that the state court or in violation of provision 2254 

(d)(l), (d){5), and (d)(7). Further, the Magistrate stated as 

follows in the Report and Recommendation, qUQting ~erbatim: 

"In PCR ~roceeding, the Petitioner alleged his trial counsel 

was ineffective for abandoning the issue of whether the trial 

court erred in failing to warn the Petitionee of the dangers of 

self-ret->resentation. As-noted above, the peR court held that the 
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record established that the Petitioner "understood his right to 

counsel and the dangers of self-represehtation". (App. l5).The 

PCR court cited Bridwell v. state, 413 S.E.2d 30, 31 (S.C. 1992), 

in which the court held that in the absence of a specific inquiry 

by the trial judge addressing the disadvantages of proceeding pro 

se, the court will look to the record to determine whether 

Petitioner had sufficient background or was appraised of his 

rights by some other source. This finding by the PCR court ~s one 

of fact, and thus entitled to a presumption of correctness. See 

Fields, 49 F.3d 1032 (stating that question of whether a 

defendant invoked right to self-representation is on~ of fact 

entitled to the presumption of correctness". 

Petitioner contends that in Bridwell v. State, supra, that 

the record clearly indicted the trial judge gave Petitioner no 

warning of the dangers of self-r~presentation. Further,- there was 

no evidence Petitioner was aware of the hazards of proceeding pro 

se. The South Carolina Supreme Court fund that the PCR judg~ 

erred in finding Petitioner's waiver of counsel was knowing and 

voluntary. this case was reversed and remanded for anew trial. 

The Supreme Court held that they would not uphold PCR judges 

finding if there is no evidence to support it. See High v. State, 

300 s.C. 88, 386 S.E.2d 463 (1989). 

Petitioner objects to the Magistrate stating that he made a 

valid and knowing waiver of his right to counsel in the Report 

and Recommendation. In United States v. Goldberg, 67 F.3d 1092, 

1099-1101 (3rd Cir. 1995), the Court held that there can be no 
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vali~ waiver of the Sixth Amendment right to counsel unless the 

defendant also receives Faretta warnings. Goldberg goes on to say 

that~ "recognizing the difference between "forfeiture" and 

"waiver by conduct" is important. First, because of the drastic 

nature of the sanction, forfeiture would appear to require 

extremely dilatory conduct". On the other hand, a "waiver by 

conduct" could be based on conduct less severe.that that 

suffici~nt to warrant a forfeiture. This makes sense since a 

"waiver by conduct" requires that a defendant be warned abotit the 

consequences of his conduct, including the risks of proceeding 

pro see 

Petitioner contends that the Magistrate erred in alleging 

that Petitioner made a valid and knowing waiver of his right to 

counsel. In Goldberg, supra, the court stated quoting verbatim: 

A district court refers to "waiver by conduct" instead of 

"forfeiture" presumably would be on tenuous ground if it failed 

to follow the dictates of Faretta, even·if the conduct in the 

case before it was sufficiently dilatory to constitute a 

forfeiture. 

Contrary to clearly establishes Federal law, as determined 

by the Supreme Court of the United States in Faretta v. 

California, 422 U.S. 806, 95 s.ct. 2525, 45 L.Ed.2d 562 (1975), 

requires trial courts to ensure that the defendant is aware'of 

the t" i ska of pt"oceed i 119 fJro se as a cons tit u cional tJrerequi ~.i t e 

to a valid waiver of the right to counsel. S~e U.S. v.· Goldberg, 
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7 F.3d 1092 (3rd Cir. 1995). 

Petitioner clearly contends that trial court's failure ·to 

inform him of the risks of self-representation in accordance with 

Faretta precluded finding that his dilatory conduct c~nstit~ted 

"waiver by conduct" of his Sixth Amendment right to counsel~ 

Erroneous deprivation of criminal defendant's fundamental .. sixth 

Amendment right to assistance of counsel is per se reversible 

error. 

~he Sixth Amendment provides that "in all criminal 

prosecutions, the accused shall enjoy the right ••• to have :the 

assistance of counsel for his defence". U.S. Const. Amend. VI. 

Because it is essential to fair adjudication, see Powell v. 

Alabama, 287 U.S. 45, 53 S.Ct. 55 L.Ed. 158 (1932), the right to 

counsel has long been considered" fundamental. Gideon v. 

Wainwright, 372 U.S. 335, 83 S.Ct. 792, 9 L.Ed.2d 799 

(l963}(right to counsel so fundamental that it is binding on the 

states through the doctrine of incorporation; Johnson v. Zerbst, 

304 U.S. 458, 462, 58 S.Ct. 1091, 1022, 82 L~Ed. 1461 

(l93B)("this is one of the s.feguards ••• deemed necessary to 

insure fundamental human rights of life and liberty".); see .also, 

C hap rna n v. Cal i for n i a , 386 U. S. 18, 23 , n. 8, 87 S. Ct. 8 24 , 

827-28, 8, 17 L.Ed.2d 705 (1967)(wriyht to counsel is so 

fundamental to our adversarial system that it's de~rivation lean 

never be deemed harmless 

Clearly Petitioner did not make a valid and knowing waiver 

of his right to counsel because tile SU~Leme Court of the United 
1 
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States has established that there can be no waiver of the Sixth 

Amendment right to counsel unless the defend~nt also receives 

Faretta warning. Petitioner respectfully ask this .Honorable :Court 

to carefully view Uni ted States v. Goldberg,; 67 F. 3d 1092 (3rd 

Cir. ·1995), in which thi~ court clearly explains that a waiver by 

conduct requires that a defendant be warned about the. 

consequences of his conduct and risk of proceeding pro see 

Likewise in Goldberg, supra, Petitioner contends that the 

trial court did refer to waiver in the present case as a "waiver 

by conduct". However, the pretrial and trial record shows that 

the dictates of Faretta were not followed. The record clearly 

establishes that the trial court took no affirmative steps to 

ensu~ethat Petitioner "truly appreciated the dangers and 

disadvantages of self-representation". Accordingly, there can no 

valid waiver by conduct in this case. 

The Magistrate stated that, "a colloquy explaining the 

dangers of self-representation is not required by the 

constitution or any Supreme court precedent. Wilkerson v. KeIrn, 

412 F.3d 449, 453-454 (3rd Cir. 2005). "A waiver colloquy is a 

procedural device, it is not a constitutional end or a 

constitutional right .... the colloquy doesn6t share the same 

status as the right itself". Petitioner objects to the followin9 

because contrary to clearly establish~d Fed~ral law as determined 

by the Supreme court of the united States in Mct-lahan v. Fulcomer, 

821 F.2d 934 (3rd Cir. 1987) in which the Court held herein: that 
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the Defendant had not made a knowing and voluntary waiver of 

right to counsel where the record reflected total absence of any 

searching inquiry as to Defendant's understanding of the dangers 

and disadvantages he faced proceeding pro see The trial court did 

not explain the nature of the charges against Defendant and 

failed to inform him of range of allowable punishments and ~f the 

possible defenses to charges in mitigating circumstances. 

In United States V. Salemo, 61 F.3d 214 (4th Cir. 1995), 

this Court held that, 'where the record contains no inquir~ on 
.-

the part of the court that defendant's waiver of counsel is 

understanding and voluntary, or it contains an inquiry that is 

inadequate, there can be no valid waiver of the right to counsel. 

The Court noted further that at a minimum a trial judge must make 

"a searching inquiry suff{cient to satisfy him/[her] that the 

defendant's waiver was understanding and voluntary". The court's 

inquiry must be calculated to insure that the defendant is "made 

aware of ihe dangers and disadvantages of self-representation, so 

that the record will establish that [he/she] is doing and Lthe] 

choice is made with with eyes open". Faretta v. California, 422 

U.S. 806, 95 S.ct. 2525, L.Ed.2d 562 (1975); United States v. 

Welty, -674 F.2d 185 (3rd Cir. 1982); and United States v. Salemo, 

61 F.3d 214. 

Petitioner further contends that in United states v. Allen, 

895 F.2d 1577; and United v. Meeks, 987 F.2d 575 (9th cir.), thr Courts 
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recognize that to the extent that the defendant's actions ·are 

examined under the doctrine of "waiver", there can be n6 valid 

waiver of the Sixth Amendment right to counsel unless the 

defendant also receive~ Faretta warnings. See United State~ v. 

Goldberg, supra, at 67 F.3d 1092 (3rd Cir. 1995). 

CONCLUSION 

For the reasons set forth herein, Petitioner respectfully 

request this Court to grant habeas relief and vacat~ Petitioner's 

conviction. The record is very clear that Petitioner's appellate 

counsel abandoned a "significant and obvious" issue during the 

course of Petitioner's direct appeal. The records from 

Petitioner's pretrial, trial, and ditect appeal makes clear that 

Petitioner was never warned of the "dangers and disadvantages" of 

self-representation. Petitioner's uncontroverted testimony .~t his 

PCR hearing makes clear that he did not have sufficient 

background independently "to understand -the dangers of 

self~representation." The pretrial and trial record. clearly 

support that Petitioner did not knowin~lYI voluntarily n6r 

intelligently waive his constitutional right to counsel because 
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of the trial court's failure to inform d~f~ndant of risk of 

self-representation in accordance with Faretta and Welty 

precluded finding that his dilatory conduct constituted "waiver 

by conduct" of his Sixth Amendment right to counsel. 

Date: &-/- .!at4 

Respectfully submitted, 
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