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STATE OF SOUTH CAROLINA ) INTHE COURT OF COMMON PLEAS
) NINTHJUDICIAL CIRCUIT -
COUNTY OF CHARLESTON ) cano.zoiscri0136 R ECEIVET)
)
PERSONAL CARE, INC. ) NOV 01 2016
)
Plaintiff, )  ORDER DENYING PLAINTI '
)  MOTION TO RESTORE ANI;@@ Court of Appeals
vs. )  DENYING DEFENDANTS’ MOTION
)  FORSANCTIONS
JERRY N. THEOS; URICCHIO, HOWE, )
KRELL, JOHNSON, TOPOREK, THEOS ) - 2
& KEITH, PA; CHERYL D. SHOUN; AND) 2 2 5 T
TAYLOR, SHOUN, BOWLEY & BYRD, ) ' R B =
LLC, ) A &
\OFL o e
Defendant. ) | | or. = U
) T ™
22 W

Plaintiff Personal Care Inc.’s (hereinafter “Personal Care”) Motion to Restore. Present in the
courtroom were Thomas A. Pendarvis, Esquire, counsel for Personal Care and its representative
Bernie Cignavitch; M. Dawes Cooke, Esquire, counsel for Defendants Jerry N. Theos and
Uricchio, Howe, Krell, Jacobson, Toporek, Theos & Keith, PA (hereinafter collectively referred

to as “Theos”); Oana Dobrescu Johnson, Esquire, counsel for Defendant Taylor, Bowley and

) Byrd (hereinafter “TBB”);' and Richard A. Farrier, Jr., Esquire, counsel for Defendant Cheryl D.

Shoun (hereinafter “Shoun”).

After reviewing Personal Care’s Motion to Restore and the memoranda in support of and
in opposition to the motion, and considering the arguments of counsel, the Court makes the
following findings of fact and conclusions of law.?

Procedural Background

This case arises from events that occurred in 2009 and early 2010. Beginning in 2009,
Theos and Shoun were retained by Personal Care to pursue a potential claim against one of its
competitors. Two former employees of Personal Care went to work for the competitor and

allegedly disclosed and otherwise utilized protected client information, gained while in Personal

! After Defendant Cheryl Shoun left the law firm of Taylor, Shoun, Bowley, and Byrd, LLC, in April 2010, the firm
became Taylor, Bowley and Byrd, LLC.

2 Also before the Court are two Motions for Sanctions against Personal Care’s counsel, filed by Defendants Shoun
and TBB. The Court denies these Motions for Sanctions.
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Care’s employ, to the advantage of the competitor. On or about September 14, 2009, at the
direction of Personal Care, Theos sent a letter to the competitor (Exhibit A), with a copy
allegedly sent to a third-party dialysis clinic, addressing the competitor’s alleged wrongful use of
the protected information. On December 10, 2009, Theos and Shoun filed the underlying lawsuit
on behalf of Personal Care against the competitor. On March 9, 2010, the defendant in the
underlying suit filed a counterclaim for defamation against Personal Care based solely on the
September 2009 letter (Exhibit B).

On March 8, 2013, Personal Care filed the instant action against Theos, Shoun, and TBB
(Exhibit C).> In its Verified Complaint, Personal Care asserted that its failure to attach the
required S.C. Code Ann. § 15-36-100(B) Expert Affidavit for a legal malpractice claim was
excused “because this Complaint is being filed when there is a good faith basis to believe the
expiration of the statute of limitations is imminent.”

Personal Care filed a Verified Amended Complaint on-April 19, 2013 (Exhibit D). In its
Verified Amended Compléint, Personal Care allegeé causes of action for breach of fiduciary
duties and legal professional negligence against Theos and Shoun and for breach of contract
against the Defendant law firms. All claims purportediy arose from the allegedly defamatory
letter drafted by Theos and dated September 14, 2009. Personal Care alleges that Shoun and
Theos were negligent and breached their fiduciary duties to it by sending the allegedly
defamatory letter and by failing to inform Personal Care of the counterclaim for over two years
after it had been filed. As to the Defendant law firms, Personal Care alleges that they breached
their contract with Personal Care when they sent out the allcgedly defamatory letter.

After filing the Verified Amended Complaint, Personal Care took no action via formal -
discovery (written discovery or depositions) to prosecute its claims before the matter was
‘administratively dismissed by an order dated August 28, 2013. Personal Care’s counsel requested
a Consent Order Striking the Case from the Docket pursuant to Rule 40(j), SCRCP. All of the
Defendants agreed to the Consent Order, which Judge Dennis executed on August 27, 2013
(Exhibit E). Pursuant to its express terms, the Consent Order (hereinafter “2013 Judge Dennis
Order”) set forth the following: .

? On March 7, 2013, the day before, Personal Care’s counsel expressed his concerns that the statute of limitations
may bar his client’s litigation if it were commenced after March 8, 2013: “We also discussed my concerns about an
argument that the statute of limitations might expire on Friday, March 8.”



IT FURTHER APPEARING that each party agrees that if the claim is restored
within one year from the date of this Order, the statute of limitations shall be
tolled as to all consenting parties during the time the case is stricken, and any
unexpired portion of the statute of limitations as of the date of this Order shall
remain and begin to run on the date the claim is restored. (Emphasis added).

The 2013 Judge Dennis Order was filed on August 28, 2013, and thereafter the status of the case
was shown as “Dismissed.”

Approximately one year later, on August 22, 2014, Personal Care’s counsel contacted
Theos’s counsel to request his consent to a proposed Consent Order Restoring Case to Docket
(Rule 40(j), SCRCP), (hereinafter “2014 Proposed Consent Order”) (Exhibit F), which
purported to reinstate the case pursuant to the 2013 Judge Dennis Order. On August 26, 2014,
Theos did not have an overt reason not to consent to the 2014 Proposed Consent Order. Defense
counsel for Theos signed the 2014 Proposed Consent Order and forwarded it to Personal Care’s
counsel on August 26, 2014. The other Co-Defendants, Shoun and TBB, however, did not
consent to the 2014 Proposed Consent Order. In fact, TBB did not receive‘ a copy of the 2014
Proposed Consent Order until September 17, 2014,

Despite the fact that Personal Care’s counsel did not have the cvonsent of all the parties to
submit the 2014 Proposed Consent Order to the Court, on or about August 27, 2014, Personal
Care’s counsel mailed the partial consent to the 2014 Proposed Consent Order to the clerk of
court, requesting that the clerk present it to Judge Dennis for his consideration. The clerk
returned the mailing unfiled because Personal Care did not include a proper cover sheet and
filing fee. Personal Care submitted the 2014 Proposed Consent Order on September 4, 2014,
along with the requisite fee and cover sheet. On September 15, 2014, Judge Dennis and his law
clerk received the 2014 Proposed Consent Order. Upon review, Judge Dennis’s clerk noted that
the 2014 Proposed Consent Order did not have the consent of all of the parties. The clerk
contacted Personal Care’s counsel and to inquire about the missing consents. During the email
exchange between Judge Dennis’s clerk and Personal Care’s counsel, Personal Care’s counsel
asserted that Shoun’s failure to object to his 2014 Proposed Consent Order was tantamount to
consent and that counsel for all of the other defendants had consented. On September 17, 2014,
TBB contacted Judge Dennis’s clerk to inform her that Personal Care had never given TBB

notice of its intent to restore nor asked TBB to consent to restoration. Shortly thereafter, Personal



Care’s counsel withdrew the 2014 Proposed Consent Order via his communication with the
Court on September 17, 2014 (Exhibit G), wherein Personal Care’s counsel stated:

Please extend my apologies to Judge Dennis for the circumstances, but Personal
Care is withdrawing the proposed Consent Order to restore the case to the
active trial roster as not all parties have consented to the restoration. ... It is also
my understanding from the telephone call with Ms. Byrd that Taylor, Bowley &
Byrd, LLC has not consented to Personal Care’s proposed consent Motion to
restore the case to the active trial roster. As such, a formal motion to restore will
be filed. ... Again, under the circumstances the proposed Consent Order is being
withdrawn, and we will proceed with a formal motion to restore. (Bold in the
original; underline added). '

After withdrawal of the 2014 Proposed Consent Order, on September 22, 2014, over three
weeks after the one-year deadline pursuant to the 2013 Judge Dennis Order and SCRCP Rule
40(j), Personal Care’s counsel subsequently filed the instant Motion to Restore the case.

Findings of Fact and Conclusions of Law

) Pursuant to the procedural background set forth above, which I find to be accurate and
hereby incorporate as the procedural facts of the case, this case was dismissed by the 2013 Judge
Dennis Order. In South Carolina, unless a party seeks rehearing and/or appeals a court decision,
the party is bound by the previous order as the iaw of the case. See Charleston Lumber Co., Inc.

v. Miller Housing Corp., 338 S.C. 171, 525 S.E.2d 869 (2000) (finding that an unappealed

ruling, right or wrong, is the law of the case and requires affirmance). Stated differently, a prior
order of the Court issued by a Circuit Court Judge may not be reversed or modified by another
Circuit Court Judge. See Maxwell v. Genez, 350 S.C. 563, 567 S.E.2d 496 (Ct. App. 2002)

(quoting Judge Dennis and stating that “it is the long-standing rule in this State that a Circuit
- Judge cannot modify or reverse an Order of another Circuit Judge.”), reversed on other grounds
by 356 S.C. 617, 591 S.E.2d 26 (2004). Because no party challenged the 2013 Judge Dennis
Order, either by requesting a hearing or appealing the decision, the 2013 Judge Dennis Order is
the law of the case. | |

Under the express terms of the 2013 Judge Dennis Order, the ‘statute of limitations was
not tolled after the case was dismissed in 2013. That Order required the case to be restored
within one year of the date of the Order (i.e., by August 28, 2014) in order for the statute of

limitations to be tolled during the pefiod of dismissal. However, it is undisputed that Personal



Care failed to restore the case within the one-year deadline. Thus, the statute of limitations was
not tolled following the entry of the 2013 Judge Dennis Order.

Similarly, the statute of limitations was not tolled under Rule 40(j). Unlike the 2013
Judge Dennis Order, which required the case to be restored within one.year in order for the
statute of limitations to be tolled, Rule 40(j) provides that the statute will be tolled “if the claim
is restored upon motion made within 1 year of the date stricken.” Although a party can move to
restore a case to the docket more than one year after the claim was stricken without running afoul
of Rule 40(j), the party “cannot take advantage of the one year toiling period provided by the
rule.” Maxwell v. Genez, 356 S.C. 617, 620-621, 591 S.E.2d 26, 28 (2003). It is undisputed that
_the Motion to Restore currently pending in this Court was not filed until September 22, 2014,

long after the expiration of the one-year period. Therefore, the statute of limitations cannot be
tolled by Rule 40().
At oral argument, Personal Care conceded as much to the Court when it acknowledged

that it did not restore or move to restore its case within the timeframe set forth in either the 2013

Judge Dennis Order or SCRCP Rule 40(j). Personal Care further conceded that it should not

receive the benefit of the tolling provision of SCRCP Rule 40(j). Instead, Personal Care argued
that there is still time left on the statute of limitations because the statute did not begin to run
until the summer of 2012. However, Personal Care has subsequently reversed course, asserting in

its Memorandum submitted to the Court after the hearing that the withdrawn 2014 Proposed

Consent Order is equivalent to and should be treated as a Motion to Restore. There is no merit to .

this argument. ‘
) I find that the 2014 Proposed Consent Order is a nullity. It is undisputed-that not all of
the parties consented to the proposed order. Moreover, Personal Care did not comply with

'SCRCP Rule 5 and Rule 7, which govern the filing and service of motions. Finally, and most

* SCRCP Rule 40(j) sets forth:
(§) Case Stricken From Docket by Agreement
A party may strike its complaint, counterclaim, cross-claim or third party claim from any docket
one time as a matter of right, provided that all parties adverse to that claim, counterclaim, cross-
claim or third party claim agree in writing that it may be stricken, and all further agree that if the
claim is restored upon motion made within 1 year of the date stricken, the statute of limitations
shall be tolled as to all consenting parties during the time the case is stricken, and any unexpired
portion of the statute of limitations on the date the case was stricken shall remain and begin to run
on the date that the claim is restored. A party moving to restore a case stricken from the docket
shall provide all parties notice of the motion to restore at least 10 days before it is heard.
(Emphasis added).



importantly, Personal Care withdrew the 2014 Proposed Consent Order, rendering it a nullity.
Thus, even if the 2014 Proposed Consent Order could have been construed as a Motion to
Restore, it no longer is before this Court. Therefore, if this case is restored, it will not be restored
“upon motion made within one year of the date stricken.” SCRCP Rule 40(j). Accordingly, I
conclude that Personal Care did not file the instant Motioﬁ to Restore within one year after the
case was stricken from the docket.

Accordingly, in regard to Personal Care’s 2014 Proposed Consent Order submitted to the
Court, I find that (1) all parties had not consented to the Order and the Order was defective on its
face; (2) the case had not been “restored” by August 28, 2014, as the 2013 Judge Dennis Order
striking it required; and (3) Personal Care withdrew the 2014 Proposed Consent Order, so it is
not properly before the Court and is a nullity. I further find that Personal Care filed its Motion to
Restore three rweeks after August 28, 2614. Accordingly, under the terms of either the 2013
Judge Dennis Order or Rule 40(), the statute of limitations was not tolled following the.
dismissal of the case.

Personal Care argues that it is of no consequence that the statute of limitations was not
tolled because, according to Personal Care, the statute of limitations did not start running until
July 2012. At the hearing, although Personal Care’s counsel conceded that Personal Care knew
both about the .Counterclaim and that there were alleged issues with the defense of the case,
Personal Care’s counsel asserted that the statute of limitations did not begin to run until Personal
Care experienced, in the summer of 2012, the “first financial consequence” caused by
Defendants’ alleged errors. The Court finds Personal Care’s argument unpersuasive and
concludes that the statute of limitations has expired.

“South Carolina’s statute of limitations requires very little to start the clock.” Maher v.
Tietex Corp., 331 S.Ci 371, 380, 500 S.E.2d 204, 208 (Ct. App. 1998) (internal quotation marks
omitted). South Carolina follows the discovery rule, which means that the statute of limitations
begins to run from the date the injured party either knows or should have known, by the exercise
of reasonable diligence, that a cause of action arises from the wrongful conduct. Holmes v.

Haynsworth, Sinkler & Boyd, PA, 408 S.C. 620, 632, 760 S.E.2d 399, 405 (2014); see S.C. Code

5 All of the claims in this action are governed by a three-year statute of limitations. $.C. Code Ann. § 15-3-530(1)
(governing contract claims); Holmes v. Haynsworth, Sinkler & Boyd, PA, 408 S.C. 620, 632, 760 S.E.2d 399, 405
(2014) (applying three-year statute of limitations in legal malpractice action); Mazloom v. Mazlogm, 382 S.C. 307,
323, 675 S.E.2d 746, 755 (Ct. App. 2009), aff’d, 392 S.C. 403, 709 S.E.2d 661 (2011) (citing three-year statute of
limitations in breach of fiduciary duty action). '




Ann. § 15-3-535. “The exercise of reasonable diligence means simply that an injured party must
_act with some promptness where the facts and circumstances of an injury would put a person of
common knowledge and experience on notice that some right of his has been invaded or that

some claim against another party might exist.” Epstein v. Brown, 363 S.C. 372, 376, 610 S.E.2d

816, 818 (2005) (emphasis in original). The statute of limitations begins to run from this point of
discovery and “not when advice of counsel is sought or a full-blown theory of recovery
developed.” Id. (emphasis in original). Moreover, in a legal malpractice action, the statute
begins to run upon discovery of the cause of action and is not tolled during the period the
attorney continues to represent the client on the matter that forms the basis for the malpractice
action. Id. at 377, 610 S.E.2d at 818 (declining to adopt the continuous representation rule in the
context of a legal malpractice claim).

The date on which d.iscovery of the cause of action should have been made is an
objective question. Joubert v. S.C. Dep’t of Soc. Servs.,.341 S.C. 176, 191, 534 S.E.2d 1, 9 (Ct.
App. 2000). In Young v. South Carolina Department of Corrections, the Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is not
the test. Rather, courts must decide whether the circumstances of the case would
put a person of common knowledge and experience on notice that some right of
his has been invaded, or that some claim against another party might exist. 333
S.C. 714, 719, 511 S.E.2d 413, 416 (Ct. App. 1999); Moore v. Benson, 390 S.C.
153, 700 S.E.2d 273 (Ct. App. 2010).

Importantly, under South Carolina law, “[a] cause of action accrues at the moment when

the plaintiff has a legal right to sue on it.” Brown v. Finger, 240 S.C. 102, 124 S.E.2d 781

(1962). The law presumes at least nominal damages at that point. Livingston v. Sims, 197 S.C.
458, 15 S.E.2d 770 (1941), modified by Santee Portland Cement v. Daniel Int’l Corp., 299 S.C.
269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations). The fact

that substantial damages did not occur until later is immaterial to determining when the action
accrued or arose. Livingston, 197 S.C. 458,'15 S.E.2d 770; Stephens v. Druffin, 327 S.C. 1, 488

S.E.2d 3, 7 (S.C. 1997). Thus, in a legal malpractice case, “a client sustains an injury as soon as

he or she is forced to incur costs” as a result of counsel’s alleged negligence. Epstein, 363 S.C. at
- 380, 610 S.E.2d 816 (quoting Laird v. Blacker, 7 Cal. Rptr. 2d 550, 828 P.2d 691, 696 (1992)).

Here, based on the allegations in the Amended Complaint and the clear evidence in the

record, I find that the statute of limitations has run on Personal Care’s claims against Defendants.



Lo0)

According to Paragraph 18 of the Amended Complaint, the first act of alleged negligence
occurred in September 2009 when Theos allegedly sent a defamatory letter to a third party.
Paragraph 20 alleges that, on March 9, 2010, the underlying defendant filed an Answer and
Counterclaim asserting a claim for defamation based on the allegedly defamatory statements in
the letter published by Theos in September 2009. Finally, Paragraph 40 alleges that Personal
Care was damaged by Theos and Shoun’s errors when “it was forced to spend additional funds

and commit time and other resources to mitigate the damages caused as a direct and proximate

result of Defendants® errors.” Based on such allegations and the clear evidence in the record, I

find Personal Care suffered damages as soon as it was forced to incur costs to defend against the
competitor’s counterclaim.

Once the counterclaim was filed on March 9, 2010, Personal Care became obligated to

“expend additional monies, including the additional attorney’s fees in responding and defending

against the counterclaim, and to otherwise contend with the inconvenience of the counterclaim.
Accordingly, as a cause of action accrues at the moment when the plaintiff has a legal right to
sue on it, and the law presumes at least nominal damages at that point, I find that Personal Care’s
causes of action accrued and Personal Care had a legal right to sue Defendants on March 9,
2010.

Moreover, Defendants notified Personal Care multiple times of the counterclaim in the
spring of 2010. Plaintiff’s position with respect to when it‘ received notice has shifted over time.
In Paragraph 21 of its Verified Amended Complaint, Personal Care alleges that Defendants did
not inform Personal Care about the counterclaim until over two years after the counterclaim had
been filed. Personal Care’s expert repeated such assertion in his Affidavit supporting Personal
Care’s legal malpractice claim. However, at the hearing, Personal Care’s counsel conceded that

his client knew about the counterclaim “throughout the course of this entire . . . underlying case.”

-(Hrg. Tr. at 23; id. at 24 (“Certainly he knew about the counterclaim.”).) Therefore, Personal

Care’s sworn allegation in the Verified Amended Complaint not only is belied by the
overwhelming evidence in the record, but also has been subsequently acknowledged by Personal
Care’s counsel to be a misrepresentation.

I hereby find that Personal Care (and Mr. Cignavitch in particular) was notified of the

underlying Counterclaim multiple times beginning on March 19, 2010. Overwhelming evidence



refutes Mr. Cignavitch’s original sworn assertions to the Court including, but limited to, the
- following: ‘

1. Email from Shoun to Cignavitch dated March 19, 2010: “Hey Berie:
Hope this finds you well. We have received an Answer and Counterclaim
on behalf of the Defendant in this action. I need to get a copy of the
Counterclaim to you; a response is due April 9th. May I fax to you? Will
you provide the correct number? Also, if you will please provide your
insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if
you have it. Thanks. Ilook forward to hearing from you.” (Exhibit H).

2. Email from Smith to Cignavitch dated March '19, 2010:  “Mr.
Cignavitch, attached please find a filed copy of the Answer and
Counterclaim.” (Exhibit I).

3. Email from Shoun to Cignavitch dated March 26, 2010: “I am attaching
a copy of a letter I am sending to Askew’s counsel requesting an extension
of time in which to respond to the Counterclaim. As I think we discussed
earlier, when we granted an extension to Askew’s attorneys, this is a routine -
practice, and I have no reason to think it will not be granted. You will see,
if granted, our response will be due mid-May giving us plenty of time to talk
over the allegations. Even if it is not granted, the response isn’t due until
mid-April. ... I sincerely appreciate your patience in this matter, and look
forward to talking with you regarding the Counterclaim.” (Exhibit J).

4. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: Hey. I
am back in the office today and have received confirmation of our 30-day
extension to respond to the Counterclaim in this case. Our reply is due on

. or before May 13, 2010. Please let me know a time that is good for you for
us to get together to talk over our response. We may even be able to do it
by phone if your schedule is full. In the meantime, I will probably prepare a
draft and send it to you as a starting point.” (Exhibit K).

5. Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: I forgot
to mention this again — please get your insurance information to me as
quickly as you can. Thanks.” (Exhibit L).

6. Email from Shoun to Cignavitch dated April 13, 2010: “Please
remember that a reply to the Counterclaim by Ms. Askew will have to be
served by the latter part of May.” (Exhibit M).

7. Invoice from Nexsen Pruet to Personal Care dated June 2, 2010:
Charging $1440 for services related to answering counterclaim (Exhibit N).

8. Email from Kerr to Cignavitch dated June 7, 2010: “Bernie: Attached
please find for your review and file a filed stamped copy of the Reply to




Counterclaim in the above-referenced matter. Should you have any
questions or concerns, please let us know.” (Exhibit O).

9. Affidavit of Jerry N. Theos (Exhibit P).
10. Affidavit of Cheryl D. Shoun (Exhibit Q).

Based on these communications alone, I find that Theos and Shoun uhequivocally and timely
informed Mr. Cignavitch of the counterclaim asserted against Personal Care and advised
Personal Care to put its insurance carrier on notice in order to defend and indemnify Personal
Care against the counterclaim. I further find that Personal Care was first billed for charges
resulting from the counterclaim no later than June 2,2010.

The Court hereby concludes that, upon receiving a copy of the counterclaim, multiple e-
mails referencing the counterclaim, a fequest for insurance information so that the client could .
get'coverage for defense of the counterclaim, an invoice charging for services rendered to reply
to the counterclaim, and a copy of the Reply to the Coﬁnterclaim, a person of common
knowledge and experience would have been put on notice that claims against his lawyer might
exist as a result‘ of the letter and Counterclaim. See Epstein, 363 S.C. at 376, 610 S.E.2d at 818.
Therefore, I find that Personal Care had both knowledge of the alleged negligence and present
damﬁge by the first half of 2010. Accordingly, the Court hereby concludes that the statute of
limitations on Plaintiff’s claims began to run in the spring of 2010.

‘ Furthermore, I find that, based on the Verified Complaint’s S.C. Code Ann. § 15-36-100
(©) Expert Affidavit verification, Personal Care has also admitted that the statute of limitations
vran, at th‘e latest, on March 18, 2013.° Paragraph 97 of the Complaint, filed on Marph 8, 2013,
takes advantage of the provision of South Carolina Code Section 15-36-100(b), (c)(1): “Pursuant

to the code, because this complaint is being filed when there is a good faith basis to believe the

expiration of the statute of limitations is imminent, it is filed without an affidavit by an expert
licensed by the Supreme Court of the State of South Carolina.” S.C. Code Ann. § 15-36-100

(c)(1), sets forth the following: “The contemporaneous filing requirements of Subsection (b) do |
not apply to any case in which the period of limitations will expire or there is a good faith basis

\

to believe it will expire on a claim stated in the complaint within 10 days of filing.” Accordingly,

S Personal Care’s Verified Complaint’s expert affidavit verification is consistent with Personal Care’s counsel’s
March 7, 2013 email raising his concerns that the statute of limitations would run the following day, March 8, 2013.

10




Personal Care verified for this Court that the statute of limitations would likely expire within ten
days of filing, i.e., on March 18, 2013.7

In summary, I find that the 2014 Proposed Consent Order is a nullity. Moreover, I find
that Personal Care failed to restore the case within the one-year timeframe provided in the 2013 -
Judge Dennis Order. Furthermore, Personal Care did not file a timely Motion to Restore, which
Rule 40(j) requires in order to benefit from the tolling provision of Rule 40(j). I further find that
at no point did any of the Defendants agree that the statute of limitations would be further tolled
above and beyond the parameters set forth in the 2013 Judge Dennis Order or SCRCP Rule 40()).
As Personal Care did not file its Motion to Restore the case within one year of the administrative
dismissal, I hereby find that the statute of limitations is not tolled, and, accordingly, Personal
Care’s claims against Defendants are time-barred.

Based on the foregoing discussion, I hereby Order that Personal Care’s Motion to Restore
Case is hereby denied. In addition, I hereby deny Shoun’s and TBB’s Motion for Sanctions. The

Exhibits are attached and made a part of this Order by reference.

C NlChO on, Jr., Judge
inth Judicial Circuit

IT IS SO ORDERED!

s _3JR/1S

" 7 At the hearing, Personal Care sought to undo his prior verified admission. This Court rejects Personal Care’s
attempt to retract via argument that to which it admitted via its verified Complaint. Mere self-serving argumeants of
counsel do not trump Personal Care’s sworn admissions, which were previously submitted to the Court.
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PAUL N, URICCHIO, JR, (1922-2000)
ARTHUR G, HOWE (1927-2004) :
. BARRY KRELL CHAS.,

URriccH!0, HOWE, KRELL, JACOBSON, TOPOREK, THEOS & KEITH, P.A. D
ATTORNEYS AT LAW NOV Ol 2015

SC Court of Appeals

CHARLESTON, 8C 20401
MAILING ADDRESS:

P.0. BOX 398
SC 29402-0309

CARL H. JACOBSON .
ALAN O, TOPOREK September 14’ 2009 TELEPHONES:
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Low Country Medical Transport
61 Hickory Hill Road
Varnville, South Carolina 29944

RE: Personal Care, Inc.
To Whom It May Concern:

This Jaw firm, along with the law firm of Taylor, Shoun, Bowley & Bryd, LLC, has been
retained by Personal Care, Inc., to investigate certain wrongful conduct on the part of Low
Country Medical Transport and pursue appropriate legal remedies.

On January 9, 2009, Low Country Medical Transport was sent a letter on behalf of
Personal Care requesting that it cease and desist from soliciting Personal Care’s patients through
the use of confidential information obtained from patients’ medical records. Employees of Low
Country Medical Tranport, previously employed by Personal Care, were utilizing confidential
information accessed from Personal Care’s patient files, for the purpose of soliciting Personal
Care’s patients.

While Personal Care had hoped that the correspondence sent earlier this year would result
in the cessation of this wrongful conduct, it has not, In fact, it appears as though the wrongful
activity has accelerated and expanded in scope. Low Countty Medical Transport continues to
.utilize personal health information taken from Personal Care’s files. As Low Country Medical
Transport has been previously advised, this constitutes an impermissible disclosure of
information pursuant to the Health Insurance Portability and Accountability Act (HTPAA). Such
violations can result in a myriad of penalties. We understand further that some patients have
filed formal complaints against and/or with Low Country Medical Trausport.

Moreover, Low Country Medical Transport is engaging in the tortuous interference of
Personal Care's business relationships and, in at least one instance, the tortuous interference of a
contract. We have confirmed that Low Country Medical Transport, through its employees, has
engaged in the direct, as well as indirect, solicitation of patients from Bay View Manor in
Beaufort, South Carolina. Personal Care operates under a written contract with that entity. As
such, we hereby demand that this tortuous conduct, as well as the dxrect solicitation of Personal
Care patients, cease immediately. " - ~ THEOS 0014



Furthermore, we have information that, in some instances when Low Country Medical
Transport has been successful in wrongfully procuring the transfer of Personal Care’s patients,
unnecessary wheelchair patients have been redesignated as stretcher transfers, in the absence of a
legitimate medical need or basis. Unwarranted and baseless reclassifications such as this, which
result in significantly higher costs, constitute insurance fraud.

We hereby recommend that this letter be forwarded to your legal counsel, requesting that
they contact us immediately. Please be advised that if we do not receive contact on behalf of
Low Country Medical Transport by Monday, September 28,2009, we will institute appropriate
legal action to address the aforementioned misconduct, and protect Personal Care and the
patients they service.

Sincerely,

0, HOWE, KRELL, JACOBSON,
QETTH, P.A.

——

INT/jss

cc:  Low Country Dialysis
' Ms. Tanekia Miller
Ms. Patricia Shelton
Mr. Beraie Cignavitch
Ms. Cheryl D. Shoun, Esquire
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STATE OF SOYUTHCAROLINA,

COUNTY OF CHARLESTON

INTHECOURT OF COMMON PLEAS RE CEIVED
CIVIL AGTION:NG.: 09-CP-10-7692

NOV 01 2015
SC Court Oprpeals.

ANSWER AND COUNTERCLAIM
(Jury Tyial Demanded)

PERSONAL CARE, INC,
Plaintiff,

v,

HATTIEM. ASKEW d/b/a LOW
COUNTRY MEDICAL TRANSPORT,.
IR LOW COUNTRY MERICAL-
TRANSPORT, ING,,

Dcfendants

e
=

@
ra

ie M. Askew d/bla Low. Countiy Medical Transport, Hia; IXo \

Transport Inc answer the Complaint as follows: \

I The Defendant denies each and every aﬂagaﬁon of the. Complaint ltxat
admitted, modified, or explained.

2. Deféndant;adiiits the allegations.of paragraphs 1,2, 3;4; 5,.8,/and 35,
3, Deferidarit-denies the-allegations of paragtaphs 11, 13, 14; 15, 16, 47; 18, 19, 20, 22, 23,
24,25, 26, 27, 28, 26,30, 31, 32,33, 34, and 36,

4.  Defendantis without knowledge or information sufficient to-form a-belief as to the truth of
the:allegations of paragtaphs 6, 7,9, 12,:and, 21, and therefore, denies those allegations.

5. Defendant adrits: the allegations of paragreph. 10 to the extent Defendant hired two of
Plaintiff’s formeér "émpl’q-ﬁy[e"'cj,s',',‘. The remdiniig allegations of paragraph 10 aré-:fe'xprcjssly'dﬁni'e‘d

FOR A FIRST-AFFIRMATIVE DEFENSE:
(Faiture to State a Clatm)

3. Defcndaht'féhllggés‘:?gud :'incorpbiﬁ'tcs&'ts'féspolléés-abpjifé=fd'S~'jf reépeated verbatim,
6. The Complaint fails to.state-a' claini upon which relief can 'B'cilba:séd and the Défeindant is
entitied to judgment as a miatter of law pursuant to Rule 12(b)(6) of tlie-South Carollna Rules:of Givil
Procedupe.



FOR A SECOND AFFIRMATIVE DEFENSE

(Punitive Damages)
7. Defendant realleges and incorporates its responses above as if repeated verbatim,
8. . Defendant would show, upon information and belief, that the Plaintiff’s claim for punitive

damages violates the Fifth, Sixth, Seventh, Eight, and Fourteenth Amendments to the United States

Constitution.
FOR A THIRD AFFIRMATIVE DEFENSE
(Improper Venue)
9. Venue is improper in Charleston County and must be transferred to Hampton County,

where the Defendant is a citizen and resident, and maintains an office and agent for the transaction of
business.

FIRST COUNTERCLAIM
(Defamation)

10.  Defendant realleges and incorporates its responses above as if repeated verbatim.

11.  On or about September 14, 2009, a lawyer representing Plaintiff, and aciing as its agent,
wrote Defendant and mformed her that two law firms were retained to “investigate certain wrongful
conduct on the part of Low Country Medlcal Transport and pursue appropriate legal remedies.”

12.  Also receiving the letter, by way of carbon copy, were four individuals and Low Country
Dialysis. Low COun&y Dialysis is a Beaufort County based dialysis center that often employs the use of
private medical transportation services, which Plaintiff and Defendant both provide. |

13,  The letter falsely accused Defendant of ﬁtilizing “personal health information taken from
Personal Care’s files.”

14.  The letter falsely accused Defendant of “engaging in the tortuous interference of

"

Personal Care’s business relationships. . . .



15.  The letter also falsely accused Defendant and asserted that “[ujnwarranted and baseless
reclassifications [of wheelchair patients], which result in significantly higher costs, constitute

insurance fraud.”

16. The above described statements about Defendant were false and published by Plaintiff

to Low Countty Dialysis.

17. These false and malicious statements made by Plaintiff are defamatory per se and
constitute libel and slander. These false statements damaged Defendant’s professional-and personal
reputation as a provider of medical transportation, Because of Plaintiff’s conscious disregard for

Defendant’s rights, Defendant is entitled to actual and punitive damages.

PETERS, MURDAUGH, PARKER, ELTZROTH
& DETRICK, P.A.

BY: 7/;\1/:2%

John E. Parker
William F. Barnes, 111
101 Mulberry Street East
Post Office Box 457
Hampton, SC 29924

(803) 943-2111

ATTORNEYS FOR DEFENDANT

March 8 , 2010

Hampton, South Carolina
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

- NINTH JUDICIAL CIRCUIT SC Court of
COUNTY OF CHARLESTON CIVIL ACTION NO. 2013-CP-10- \Z% -A‘Op e&l§
PERSONAL CARE, INC., =
T
Plaintiff,

VERIFIED COMP A|N>"r: = L

= e
’ (Jury Trial Demandéd) .- ’:;; -
1. Professional Negli \ 2z , L
Jerry N. Theos; URICCHIO, HOWE, 2. Breach ff”,?iduﬁggegﬁg. am = O
" KRELL, JOHNSON, TOPOREK THEOS & 3. Breach of Contract N\ &= %
" KEITH, PA; Cheryl D. Shoun:; and ' ' ""fg—, =
TAYLOR, SHOUN, BOWLEY & BYRD, LLC,

Defendants.

Plaintiff, PERSONAL CARE, INC., on information, belief, and established facts, by and
through their undersigned counsel, complaining of Defendants, Jerry N. Theos; URICCHIO

HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA;-Cheryl D. Shoun; and TAYLOR

SHOUN, BOWLEY & BYRD, LLC, would respectfully show to this Honorable Court the
foltowing:

SUMMARY OF THE CASE

1. This legal malpractice Complaint centers upon the Defendant lawyers’ approximate

two (2) year delay in telling Plaintiff, their client in an underlying lawsuit, that a defamation
counterclaim had been filed against Plaintiff based on alleged defamatory statements in a
letter one of the Defendant lawyers sent prior to filing the underlying lawsuit D;efendants
accepted the representation of Plaintiff on its' claims against a former employee for
breaching her duty of loyalty and profiting from use of Plaintiff's propriety client lists anor
to suitbeing filed, one of the Defendant lawyers published a letter to third-parties—on behalf

of Plaintiff-containing allegedly defamatory statements about the former employee, and not




long after that the Defendant lawyers filed suit on behalf of Plaintiff against the employee.
Based on the Defendant lawyer’s allegedly defamatory statements, the former employee
filed an answer and counterclaim for defamation against Plaintiff. On top of the damage
from the liability exposure, another damage caused by the counterclaim is that it does, of
course, takes away from a jury's full attention to Plaintiff's claims, which the Defendant
lawyers had agreed to pursue. Further compounding the error, the Defendant lawyers and
law firms neglected to tell thefr client, Plaintiff, for more than two years about the fact the
Plaintiff was being sued for money damages because of their own allegedly defamatory
statements. Defendants aiso neglected to tell Plaintiff that the Defendant lawyers were
“necessary witnesses” because the Defendant lawyers' alleged tortious conduct took place
pfior to suit being filed and that those circumstances created a non-waiveable conflict of
interest and an immediate need for substitute counsel. At the trial-ripe age of about 2 ¥+
years, the Defendant Iawyérs' filed a motion to be relieved based on that non-waiveable
conflict, which was granted, causing the need for other Iawyers to be engaged and
compensated to take over the rebresentation to defend the counterclaim. Plaintiff's
insurance coverage would not pay for a lawyer to fake over the representation on Plaintiff's
claims, only for defense of the counterclaim. With no lawyer at the helm for Plaintiff's
claims, Plaintiff was tasked with the difficult challenge considering the age of the underlying
lcase to find replacement counsel to ﬁnish the job on its claims against the employee. The
underlying case remains pending. Because the three year anniversary of the counterclaim
is approaching, because Defendants may claim the statute of limitations on Plaintiff's
malpractice claims runs on that date, and because Defendants have not agreed to

Plaintiffs proposal to toli the statute of limitations, the circumstances created by
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Defendants require Plaintiff to commence this lawsuit and simultaneously move to stay this
case until the underlying lawsuit has beenresolved as perthe Supreme Court's instructions
in Epstein v. Brown, 363 S.C. 372, 610 S.E.2d 816, 821 (2005) (citing cases and other
authorities comménting on motiohs to stay legal malpractice cases while underlying matter
is pending and tolling agreements between the parties to toll the statute of limitations).

| F.’ARTIES'
2. Defendant, Jerry N. Theos, is, upon information and belief, a citizen and resident of
Charleston‘ County, South Carolina, and is licensed to practice law and render legal
services in South Carolina. |
3. Defendant, URICCHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA, is, upon
information and belief, a Professional Association organized and existing under the laws
of South Carolina, with its principal place of business in Charleston County, South Carolina.v
4. Defendant, Cheryl D. Shoun, is, upon information and belief, a citizen and resident
of Charleston County,'South Carolina, and is licensed to practice law and render legal
services in South Carolina. | |
- 5, Defendant, TAYLOR, SHOUN, BOWLEY & BYRD, LLC, is or was, upon information and
belief, a Limited Liability Corporatioﬁn organized and existing under the laws of South
Carolina, with its principal place of business in Charleston County, South Carolina.
6. Plaintiff, PERSONAL CARE, INC., is a Corporation organized and existingAunder fhe
laws of South Carolina, providing ambulance services for the community in Beaufort,
Charleston, Colleton, Hampton, and Jasper counties in South Carolina.

JURISDICTION

7. . This Court has jurisdiction over these matters based upon Article V of the South
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Carolina Constitution, S.C. Code Ann. §§ 36-2-802 and 36-2-803, and its plenary powers,
VENUE
8. Venue in this Court is proper as Defendant, Jerry N. Theos, and Defendaht. Cheryl
- D. Shoun, are, upon information and belief, citizens and residents of Charleston County,
South Carolina. Upon information and belief, Defendant, Jerry N. Theos, Defendant,
URICCHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS & KEITH, PA, Defendant, Cheryl D.
Shoun, and Defendant, TAYLOR, SHOUN, BOWLEY & BYRD, LLC, maintain offices in and
provide legal services for clients in Charleston County, South Carolina.
FACTS |
9. At all relevant times, Defendant, Jerry N. Theos (“fheos"), was, upon information
and belief, aMember and owner of Defendant, UélCCHlo, HOWE, KRELL, JOHNSON, TOPOREK
THEOS & KEITH, PA (“URICCHIO, HOWE"), and was acting as its agent.
10.  Atall relevant times, the acts, omissions, and liability of URICCHIO, HOWE includes
the acts and/or omissions of its agents, principals, employees and/or servants, including
but not limited toi those by Theos, both directly and vicariously, as well as jointly and
severally, pursuant to principles and doctrines of non-delegable duty, corporate fiability,
apparent authority, agency, ostensible agency, and/or respondeat superior.
11. At all relevant times, URICCHIO, HOWE -acted by and through its employees and
ag’ents, including but not limited to Theos, who acted within the course and scope of his
employment and/or agency with all implied, inherent, apparent and express authority to so
bind his mastér and principal by his willful, wanton and reckless actions and/or omissions
making URICCHIO, HOWE vicariously liable for same under the principles and doctrines of

non-delegable duty, corporate liability, apparént authority, agency, ostensible agency
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and/or respondeat superior.

12.  Atallrelevant times, Defendant, Chery! D. Shoun (“Shoﬁn”), was, upon information
and belief, a Member and owner of Defendant, TAYLdR, SHOUN, BowLEY & BYRD, LLC
(“TAYLOR, SHOUN"), and was acting as its agent.

13.  Atall relevant times, the acts, omissions, and liability of TAY-LOR, SHOUN includes the
acts and/or omissions of its agents, principals, employees and/or servants, including but
not limited to those by Shoun, both directly and vicariously, as well as jointly and severally,
pursuant tp principles and doctrines of non-delegable duty, corporate liability, apparent
authority, agency, ostensible agency, and/or respondeat superior.

14. At all times relevant, TAYLOR, SHOUN acted by and through its employees and
agents, including but not limited to Shoun, who acted within the course and scope of her
employment and/or agency with all implied, inherent, apparent and e*press authority to so
biﬁd her master and principal by their her willful, wanton and reckless actions and/or
omissioﬁs making TAYLOR, SHOUN vicariously liable for same under the principles and
doctrines of non-delegable duty, corporate Iiabil'ity,_ apparent authority, agency, ostensible
agency and/or respdndeat superior. .

15.  Atallrelevant times, and uponinformation and belief, Theos and Shoun (collectively
‘Defendant Lawyers”) acted as co-counsel for Plaintiff, PERSONAL CARE, INC., (“PERSONAL
CARE"). |

16. Defendant Lawyers accepted the representation of PERSONAL CARE to pursue claims
agaihst its former employee, Hattie M. Askew (“Askew”), whc; resided in Hampton County,
South Carolina, for her allegedly tortious activities in violation of her contract with PERSONAL
CARE, a majérity of which took place and/or had consequences in Beaufort County, South
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Carolina.

17.  Asan integral part of the Defendaht Lawyers’ acceptance of the representation, a
contract of representation was entered by and beiween URICCHIO, HOWE and TAYLOR, -
SHOUN, on the first part, and PERSONAL CARE, on the second part. URICCHIO, HOWE and
TAYLOR, SHOUN will be referred to as the “Defendant Law Firms.” _
18.  On September 14, 2009, Theos sent a Ieﬁer, as agent for PERSONAL CARE, to
counsel for Askew and a simultaneous copy to third-parties containing statements about
Askew that Askew later claimed were allegedly défamétory about her. |

19.  OnDecember 10, 2009, the Defendant Lawyers commenced an action in 