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'IN THE COURT OF COMMON PLEAS
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ORDER ON PLAINTIFF'S MOTION ~<Ut Of Appeals
TO ALTER OR AMEND JUDGMENT

STATE OF SOUTH CAROLINA
COUNTY OF CHARLESTON
Personal Care, Inc.,

Plaintiff,

V.

Jerry N. Theos; Uricchio, Howe, Krell,
Johnson, Toporek, Theos and Keith, PA;
Cheryl D. Shoun; and Taylor, Shoun,
Bowley and Byrd, LLC,

Defendants.
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This Matter is before this Court on Plaintiff Personal Care, Inc.'s Motlon to Alter or

Amend J udgment filed on March 16, 2015 The Motion seeks to amend this Court s Order
Denying Plaintiff's Motion to Restore filed on March 3, 2015. After review of the Motion, the
memoranda submitted by the parties, and the original Order filed by this Court, this Court hereby
modifies its March 3, 2015 Order and will hold this matter in abeyance to allow the parties the
opportunity to presenf live testimony and submit affidavits as to thg statute of limitations issue.
The parties shall have fifteen d;Iys from th§ date of this Order to notify the Court whether they
would like to present live testimony or present additional affidavits for this issue.

PROCEDURAL REVIEW

This matter was before this Court on a Plaintiff's Motion to Restore, filed on September
22,2014. As a brief procedural history, Plaintiff Personal Care initially filed this action against
the Defendants for legal malpractice on March 8, 2013. On August 27, 2013, the parties

submitted and Judge R. Markley Dennis signed a Consent Order Striking this Case from the



Active Docket. The Order was filed the next day on August 28, 2013. The Order specifically
. stated that "if the claim is restored within one year . .. the statute of limitations shall be tolled as

to all conseniing parties." On August 27, 2014, the Plaintiff subrhitted a Proposed Consent Order
Restoring the Case to the Docket under Rule 40(j) to the clerk of court to present it to Judge
Dennis for his consideration. The Proposed Order lacked the signature of Co-Defendants Cheryl
Shoun and Taylor, Shoun Bowley and Byrd, LLC. |

The clerk of court returned the Proposed Order to the Plaintiff because it did not ‘have a
proper cover sheet and filing fee. On September 4, 2014, the Plaintiff resubmitted the Pfoposed
Order with the correct sheet and filing fee. Upon review, Judge Dennis's 1aw clerk noted the
missing sigpature and contacted the Plaintiff on September 15, 2014 to inquire about the missing
signature. There was a discussion over whether the Defendants failure to object fo the Proposed
Order was tantamount to consent. The missing Defendants stated fhai they did not receive notice
of the intent to restore nor were they asked to give consent. Several days later, the Plaintiff stated
in an email that it was withdrawing the Proposgd Order and filed a formal Motion to Restore the
Case to the active roster on September 22, 2014. |

The Plaintiffiargues that the Proposed Order Restoring the Case to the Docket, arguably
filed one day before the one year anniversary of the Consent Order Striking the Case from the
Active Roster, should be treated as a Motion to Restore and should be granted based on that
timeline. Defenciants disagree, arguing that the Proposed Order was not signéd by all parties, and
therefore is invglid. Defendants then argue that the present Motion to Restore, filed on
September 22, 2015, should be denied because the statute of limitations had run on this action. .
This Court heard oral arguments on this matter on November 19, 2014, took the matter under

advisement and issued its Order on March 3, 2015.



In the Order, this Couvrt agreed with the Defendants, and held that the Proposed Order
was not a Motion to Restore and was invalid because it lacked a signature. It then held that the
present Motion to Restore must be denied because the statute of limitations on this action had
run. The Plaintiff then filed a Motion to Alter or Amend, arguing that Rule 40(j) does not
provide for or allow the Defendants to assert affirmative defenses nor does it allow the Court the
authority to evaluate the merits of the claims of the lawsuit. As a result of the Plaintiff's Motion
to Alter or Amend, the Court requested additional briefing on the issue of whether Rule 40(j)
requires the Court to restore a case to the activ¢ roster without considering the statute of
limitations issﬁe.

CONCLUSIONS OF LAW

Upon careful reflection and consideration, this Court is of the opinion that it did not
afford the Plaintiff an opportunity to address the statute of limitations issue at the November 19,
2014 motion hearing, and hereby holds the matter in abeyance for the parties to address this
issue. The Court is still of the opinion that the Proposed Order submitted to Judge Dennis was
not a Motion to Restore, but rather an invalid and incorqplete Proposed Consent Order that
lacked the consent of one of the parties. However, this Court finds that it made an error when it
denied the Motion to Resto.re based on the statute of limitations without giving the Plaintiff the
oppoftunity to properly éddress the issue at the motion bearing. The Court will therefore hold
this matter in abeyance to allow both parties to present live testimony and affidavits as to the

statute of limitations issue.

This ruling follows Maxwell v. Genez 356 S.C. 617, 621 (2003), which held that a "party

can move to restore a case to the docket more than one year after the claim was stricken without

running afoul of Rule 4()j); the party simply cannot take advantage of the one year tolling period



provided by the rule." As stated in the Defendant's brief, Maxwell specifically allows that a party
may challenge a motion to restore, but the case does not address the procedural point for doing
SO. Therefore, this Court finds that the issue of whether the Plaintiff is entitled to the tolling of
the statute of limitations is one that must be addressed at the hearing for a Motion to Restore. If
the Court cannot address this issue at the hearing, then there would be no reason to hold a motion
hearing in the first place. The Court would be required to automatically grant all Motions to
Restore, and deal with issues such as the statute of limitations at later motion hearings. From a
judicial economy standpoint, this does not make sense.

Howeve;, the Court finds that in the instant circumstance, the Court did not allow the
Plaintiff a proper opportunity to address the statute of limitations issue at the November 19, 2014
motion hearing,. Therefore, it is ordered that the parties shall have 14 days from the date of this
Order to notify the Court whether they wish to supplement the record with affidavits or present
live testimony as to the statute of limitations issue. After hearing from the parties, this Court will
either set a date to resume the motion hearing to take live testimony, or it will make a decision
based on the materials that have been submitted to the Court. This Order modifies the previous

Order as of March 3, 2015 as to the findings and rulings on the statute of limitations issue.

AND IT IS SO ORDERED!

A7) 45/

7.C. Nicholson, Jr., Judge
Ninth Judicial ercunt

Dated June/_i, 2015
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