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JUL 7 MSTRI
Personal Care, Inc., CL[LE o) P ¢ G‘RUTC‘ml Action No. 2013-CP-10-1396
)
Plaintiff, )
)
v.
) MODIFIED ORDER ON PLAINTIFF’S
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Johnson, Toporek, Theos and Keith, PA; ) OR AMEND JUDGMENT
Cheryl D. Shoun; and Taylor Shoun, Bowley ) -
and Byrd, LLC, Lo ) RE CE IVED
N )
Defendants.
efendants ; NOV 01 2015

This matter is before this Court on Plaintiff Personal Care, Inc.’s (heremafter %rg(frAppeals
Care””) Motion to Alter or Amend Judgment, filed on March 16, 2015 (“Motion to Amend”). The
Motion seeks to amend this Court’s Order Denying Plaintiff’s Motién éo Restore, filed on Ma/rch
3, 2()15.. Defendants Jerry N. Theos and Uricchio, Howe, Krell, Jacobson, Toporek, Theog &
W\Keith,-' PA (hereinafter collectively referred to as “Theos”); Cheryl D. Shoun (hereinafter
“Shoun”); and Taylor, Bowley and Byrd (hereinafter “TBB”)! oppose Plaintiff’s Motion. After
review of the entire Record, i;lcluding, but not limited to, the motions, the memoranda and
affidavits submitted by the parties, the original Orders filed by this Court, and the relevant case
law, this Court hereby modifies its March 3, 2015 Order and makes the following findings of fact
‘and conclusions of law. |
Procedural Background
This case arises from events that occurred in 2009 and early 2010. Beginning in 2009,

Theos and Taylor, Shoun, Bowley, and Byrd, LLC, were retained by Personal Care to pursue a

! After Defendant Cheryl Shoun left the law flrm of Taylor, Shoun, Bowley, and Byrd, LLC, in April 2010, the firm
became Taylor, Bowley and Byrd, LLC.
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potential claim against one of its competitors. Two former employees of Personal Care went to

work for the competitor and allegedly disclosed and otherwise utilized protected client.
information, gained while in Personal Care’s employ, to the advantage of the competitor. On or

about September 14, 2009, at the direction of Personal Care, Theos sent a letter to the competitor

(Exhibit A), with a copy allegedly sent to a third-party dialysis clinic, addressing the

éompetitor’s alleged wrongful use of tHe protected information. On December 10, 2009, Theos

and Shoun\ filed the underlying lawsuit on behalf of Personal Care against the competitor. On |
March 9, 2010, the defendant in the underlying suit filed a counterclaim for defamation against

Personal Care based solely on the Septémber 2009 letter (Exhibit B).

On March 8, 2013, Personal Care filed the instant action against’Theos, Shoun, and TBB?
(Exhibit C).3 In its Verified Complaint, Personal Care asserted that its failure to attach the
required S.C. Code Ann. § 15-36-100(B) Expert Affidavit for a legal malpractice claim was
excused “because this Complaint is being filed when there is a good faith basis to believe the
expiration of the statute of limitations is imminent.” .

Personal Care filed a Verified Amended Complaint on April 19, 2013 (Exhibit D). In its
Verified Amended Complaint, Personal Care alleges causes of action for breach of fiduciary
duties and legal professional negligence against Theos and Shoun and for breach of contract
against the Defendant law firms. All claims purportedly arose from the allegedly defamatory
letter drafted by Theos and dated September 14, 2009. Personal Care alleges that Shoun and
Theos were negligent and breached their fiduciary duties to it by sending the allegedly'

defamatory letter and by failing to inform Personal Care of the counterclaim for over two years

% Shoun continued to represent Personal Care after her departure from TBB in April, 2010. TBB had no contact with
Personal Care after Shoun’s departure from the firm.

* On March 7, 2013, the day before, Personal Care’s counsel expressed his concerns that the statute of limitations
may bar his client’s litigation if it were commenced after March 8, 2013: “We also discussed my concerns about an
argument that the statute of limitations might expire on Friday, March 8.”
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after it had been filed. As to the Defendant law ﬁrms, Personal Care alleges that they breached
their contract with Personal Care when they sent out the allegedly defamatory letter.

After filing the Verified Amended Complaint, Personal Care took no action via formal
discovery (written discovery or depositions) to prosecute its claims before the matter was
administratively dismissed by an order dated August 28, 2013. Personal Care’s counsel requested
a Consent Order Striking the Case from the Docket pursuant to Rule 40(j), SCRCP. All of the
Defendants agreed to the Consent Order, which Judge Dennis executed on August 27, 2013
(Exhibit E). Pursuant to its express terms, the-Consent Order (hereinafter the “2013 Judge
Dennis Order”) set forth the following: |

IT FURTHER APPEARING that each party agrees that if the claim is restored

within one year from the date of this Order, the statute of limitations shall be

tolled as to all consenting parties during the time the case is stricken, and any

unexpired portion of the statute of limitations as of the date of this Order shall
remain and begin to run on the date the claim is restored. (Emphasis added).

The 2013 Judge Dennis Order was filed on August 28, 2013, and thereafter the status of the case
was shown as “Dismissed.” |

Approximately one year later, on August 22, 2014, Personal Care’s counsel contacted
Theos’s counsel to request his consent to a proposed Consent Order Restoring Case to Docket
(Rule 40(), SCRCP), (hereinafter “2014 Proposed Consent Order”) (EXhibit F), which
purported to reinstate the case pursuant to the 2013 Judge Dennis Order. On August 26, 2014,
Theos did not have an overt reason not to consent to the 2014 Proposed Consent Order. Defense
counsel for Theos sigﬁed the 2014 Proposed Consent Order and forwarded it to Personal Care’s
counsel on August 26, 2014. The other co-Defendants, Shoun and TBB, however, did not
consent to the 2014 Proposed Consent Order. In fact, TBB did not receive a copy of the 2014

Proposed Consent Order until September 17, 2014.



Despite the fact that Personal Care’s counsel did not have the consent of all the parties to
'submit the 2014 Proposed Consent Order to the Court, on or about August 27, 2014, Personal
Care’s counsel mailed the partial consent to the 2014 Proposed Consent Order to the clerk of
court, requesting that the clerk present it to Judge Dennis fof his consideration. The clerk
returned the mailing unfiled because Personal Care did not include a proper cover sheet and
'filing fee. Personal Care submitted the 2014 Proposed Consent Order on September 4, 2014,
along with the requisite fee and cover sheet. On September 15, 2014, Judge Dennis and his law
clerk received the 2014 Proposed Consent Order. Upon review, Judge Dennis’s clerk noted that
the 2014 Proposed Consent Order did not have the consent of all of the parties. The clerk
contacted Personal Care’s counsel to inquire about the missing consents. During the email
exchange between Judge Dennis’s clerk and Personal Care’s counsel, Personal Care’s counsel
asserted that Shoun’s failure to object to his 2014 Proposed Consent Order was tantamount to
consent and that counsel for all of the other defendants had consented. On September 17, 2014,
TBB contacted Judge Dennis’s clerk to inform her that Personal Care had never given TBB
notice of its intent to restore nor asked TBB to consent to restoration. Shortly thereafter, Personal
Care’s counsel withdrew the 2014 Proposed Consent Order via his communication with the
Court on September 17, 2014 (Exhibit G), wherein Personal Care’s counsel stated:

Please extend my apologies to Judge Dennis for the circumstances, but Personal

Care is withdrawing the proposed Consent Order to restore the case to the

active trial roster as not all parties have consented to the restoration. . . . It is also

my understanding from the telephone call with Ms. Byrd that Taylor, Bowley &

Byrd, LLC has not consented to Personal Care’s proposed consent Motion to

restore the case to the active trial roster. As such, a formal motion to restore will

be filed. ... Again, under the circumstances the proposed Consent Order is being

withdrawn, and we will proceed with a formal motion to restore. (Bold in the
original; underline added).




After withdrawal of the 2014 Proposed Consent Order, on September 22, 2014, over three
weeks after the one-year deadline pursuant to the 2013 Judge Dennis Order and SCRCP Rule
40(), Personal Care’s counsel subsequently filed a formal Motion to Restore the case to the
active roster. Defend;mts opposed Personal Care’s Motion to Restore. In support of its Motion to
Restore, in addition to other arguments, Personal Care argued that the Proposed Order Restoring
the Case to the Docket, arguably filed one day before the one-year anniversary of the Consent
Order Striking the Case from the: Active Roster, should be treated as a Motion to Restore and
should be granted based on that timeline. Defendants disagreed, arguing that, in addition to other
arguments, the Proposed Order was not signed by all parties and therefore was invalid and,
further, that the proposed Order had been voluntarily withdrawn and was void. Defendants also
argued that the formal Motion to Resfore, filed on September 22, 2014, should be denied because’
the statute of limitations had run on this action.

This Court hkeard oral arguments on the Motion to Restore on November 19, 2014, and
took the maiter under advisement. After reviewing the Motion to Restore and the memoranda in
support of and in opposition to the motion, and considering the arguments of counsel, the Court
issued its Order on March 3, 2015, denying Personal Care’s Motion to Restore. In the Order, the
Court agreed with Defendants and held that the Proposed Order was invalid because it lacked a
signéture and that the Proposed Order was not a Motion to Restore. The Court also held that the
formal Motion to Restore must be denied because the statute of limitations on this action had run.

On March 16, 2015, Personal Care filed the instant Motion to Amend, arguing that Rule
40(j) does not provide for or allow Defendants to assert affirmative aefenses nor does it allow the
Court the authority to evaluate the merits of a statute of limitations defense. Defendants filed

memoranda in opposition to the Motion to Amend. As a result of Personal Care’s Motion to



Amend, the Court requested additional briefing addressing whether Rule 40(j) requires the Court
to perfunctorily restore a case to the active roster without considering the statute of limitations
issue.

Following receipt of the parties’ additional briefing, the Court issued an Order dated June
19, 2015 (the “June Order”), modifying its prior March 3, 2015 order. In the June Order, the

Court held that, pursuant to Maxwell v. Genez, 356 S.C. 617, 591 S.E.2d 26 (2003), a party may

challenge a motion to restore on grounds of the expiration of the statute of limitations. See
Maxwell, 356 S.C. at 622 n.2 (rejecting plaintiff’s argument that since defendants agreed to the
Rule 40(j) dismissal after the statute of limitations had expired, they waived their right to oppose
the motion to restore on grounds (;f the expiration of the statute of limitations). The Court further
found that the issue of whether a piaintiff is entitled to the tolling of the statute of limitatiéns is
one that must be addressed at the hearing for a motion to restore. The Court reasoned that, if a
court cannot address the statute-of-limitations issue at the hearing, then there would be no reason
to hold a hearing in the first place, because the court would be required to automatically grant all
motions to restore and address issues such as the statute of limitations at later motion hearings.
The Court concluded that such outcome would be nonsensical from a judicial economy
* standpoint.

However, because the Court found that it did not afford Personal Care an opportunity to
address the‘statule of limitations issue at the motion hearing on November 19, 2014, the Court
announced that it would hold this matter in abeyance to allow all parties to present live testimony
and affidavits as to the statute of limitations issue, thereby providing the parties an additional

opportunity to provide additional evidence that any party wished to present to the Court prior to
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its issuing a decision. The parties were given fourteen days from the date of the Order to notify
the Court as to whether they wished to supplement the Record with affidavits or live testimony.
Defendants thereafter informed the Court that they did not wish to supplement the Record
further with either affidavits or live‘testimony, although they did reserve the right to cross-
examine witnesses called by Personal Care or to submit response affidavits. On July 9, 2015,
Personal Care filed Plaintiff’s Memorandum as Directed by Court’s Order on Plaintiff’s Motion
to Alter or Amend Judgment, in which it informed the Court that it intended to submit additional
affidavit testimony. The Court gave the parties a deadline of September 4, 2015, by which to .

submit affidavits. On September 2, 2015, Personal Care mailed a letter to the Clerk of Court with

a copy of an Affidavit of Bernard Cignavitch for filing. However, the affidavit was not filed at

that time. Personal Care resubmitted the affidavit to the Clerk of Court for filing on January 7,
2016, at which time the affidavit was properly filed and made part of the Record. |

On April 15, 2016, this Court held a telephonic status conference with counsel for all of
the parties.. Upon hearing from the parties that the Record was complete, the Court informed the
parties that it would review the entire Record and issue a final order on Personal Care’s Motion
to Amend.

Findings of Fact and Conclusions of Law

Pursuant to the procedural background set forth above, which the Court finds to be
accurate and hereby incorporates as the procedural facts of the case, this case was dismissed by
the 2013 Judge Dennis Order. In South Carolina, unless a party seeks rehearing or appeals a
court decision, the party is bound by the previous order as the law of the case. See Charleston

Lumber Co., Inc. v. Miller Housing Corp., 338 S.C. 171, 525 S.E.2d 869 (2000) (finding that an

unappealed ruling, right or wrong, is the law of the case and requires affirmance). Stated



differently, a prior order of the Court issued by a Circuit Court Judge may not be reversed or

modified by another Circﬁit Court Judge. See Maxwell v. Genez, 350 S.C. 563, 567 S.E.2d 496
(Ct. App. 2002) (quoting Judge Dennis and stating that “it is the long-standing rule in this State

that a Circuit Judge cannot modify or reverse an Order of another Circuit Judge.”), reversed on

other grounds by 356 S.C. 617, 591 S.E.2d 26 (2004). Because no party challenged the 2013
Judge Dennis Order, either by requesting a hearing or appealing the decision, the 2013 Judge
| Dennis Order is the law of the case.

Under the express terms of the 2013 Judge Dennis Order, the statute of limitations was
not tolled after the case was dismissed in 2013. That Order required the case to be restored
within one year of the date of the Order (i.e., by August 28, 2014) in order for the statute of
limitations to be tolled during the period of dismissal. However, it is undisputed that Personal
Care failed to restore the case within the one-year deadline. Thus, vthe statute of limitations was
not tolled following the entry of the 2013 Judge Dennis Order.

Similarly, the statute of limitations w’as not tolled under Rule 40(j). Unlike the 2013
Judge Dennis Order, which required the case to be restored within one year in order for the
statute of limitations to be tolled, Rule 40()) provides that the statute will be tolled “if the. claim
is restored upon -motion made within 1 year of the date stricken.” Although a party can move to

restore a case to the docket more than one year after the claim was stricken without running afoul

# SCRCP Rule 40(j) scts forth the following;

(j) Case Stricken From Docket by Agreement

A party may strike its complaint, counterclaim, cross-claim or third party claim from any docket
one time as a matter of right, provided that all parties adverse to that claim, counterclaim, cross-
claim or third party claim agree in writing that it may be stricken, and all further agree that if the
claim is restored upon motion made within 1 year of the date stricken, the statute of limitations
shall be tolled as to all consenting parties during the time the case is stricken, and any unexpired
portion of the statute of limitations on the date the case was stricken shall remain and begin to run
on the date that the claim is restored. A party moving to restore a case stricken from the docket
shall provide all parties notice of the motion to restore at least 10 days before it is heard.
(Emphasis added).



of Rule 40(j), the party “cannot take advantage of the one year tolling period provided by the

rule.” Maxwell v. Genez, 356 S.C. at 620-621. It is undisputed that the Motion to Restore

currently pending in this Court was not filed until September 22, 2014, long after the expiration
of the one-year period. There'fore, the statute of limitations cannot be tolled by Rule 40(0)).

At oral argument, Personal Care conceded as much to the Court when it acknowledged
that it did not restore or move to restore its case within the timeframe set forth in either the 2013
Judge Dennis Order or SCRCP Rule 40(j). Personal Care further conceded that it should not
receive the benefit of the tolling provision of SCRCP Rule 40(j). Instead, Personal Care argued
that there is still time léft on the statute of limitations because the statute did not begin to run
until the summer of 2012. However, Personal Care subsequently reversed course, asserting in its
Memorandum submitted to the Court after the hearing that the withdrawn 2014 Proposed
Consent Order is equivalent to and should be treated as a Motibn to Restore. ’fhere is no merit to
either argument.

The Court finds that the 2014 Proposed Consent Order is a nullity. It is undisputed that
not all of the parties consented to the proposed order. Moreover, Personal Care did not comply
with SCRCP Rule 5 and Rule 7, which govern the filing and service of motions. Finally, and
most importantly, Personal Care withdrew the 2014 Proposed Consent Order, rendering it a
nullity. Thus, even if the 2014 Proposed Consent Order could have been construed as a Motion
to Restore, it no longer is before this Court. Therefore, if this case is restored, it will not be
restored “upon motion made within one year of the date stricken.’; SCRCP Rule 40(j). The Court
concludes that Personal Care did not file the instant Motion to Restore within one year after the

case was stricken from the docket.



' Accordingly, in regard to Personal Care’s 2014 Proposed Consent Order submitted to the
Court, the Court finds that (1) all partiés had not consented to the Order and the Order was
defective on its face; (2) the case had not been “restored” by August 28, 2014, as the 2013 Judge
Dennis Order striking it required; and (3) Personal Care withdrew the 2014 Proposed Consent
Order, so it is not properly before the Court and is a nullity. The Court further finds that Personal
Care filed its Motion to Restore approximately three weeks after August 28, 2014. Accordingly,
under the terms of either the 2013 Judge Dennis Order or Rule 40(j), the statute of limitations
was not tolled following the dismissal of the case.

Personal Care argues that it is of no consequence that the statute of limitations was not
tolled becéuse, according to Personal Care, the statute of limitations did not start running until
July 2012.° At the hearing, although Personal Care’s counsel conceded that Personal Care knew
both about the Counterclaim and that there were alleged issues with the defense of the case,
Personal Care’s counsel asserted that the statute of limitations did not begin to run until Personal
Care experienced, in the summer of 2012, the “ﬁrst financial consequence” caused by
Defendants’ alleged errors. The Court finds Personal Care’s argument wholly unpersuasive and
concludes that the statute of limitations has expired.

“South Carolina’s statute of limitations requires very little to start the clock.” Maher v.
Tietex Corp., 331 S.C. 371, 380, 500 S.E;Zd 204, 208 (Ct. App. 1998) (internal quotation marks
omitted). South Carolina follows the discovery rule, which means that the statute of limitations
begins to run from the date the injured party either knows or should have known, by the exercise

of reasonable diligence, that a cause of action arises from the wrongful conduct. Stokes-Craven

3 All of the claims in this action arc governed by a three-year statute of limitations. S.C. Code Ann. § 15-3-530(1)
(governing contract claims); Stokes-Craven Holding Corp. v. Robinson, No. 2013-001452, 2015 WL 5247124, at *4
(S.C. Sept. 9, 2015) (applying three-year statute of limitations in legal malpractice action); Mazloom v. Mazloom,
382 S.C. 307, 323, 675 S.E.2d 746, 755 (Ct. App. 2009), aff’d, 392 S.C. 403, 709 S.E.2d 661 (2011) (citing three-
year statute of limitations in breach of fiduciary duty action).

10



Holding Corp. v. Robinson, No. 2013-001452, 2015 WL 5247124, at *4 (S.C. Sept. 9, 2015); see

S.C. Code Ann. § 15-3-535. “Under the discovery rule, the limitations period commences when
the facts and circumstances of an injury would put a person of common knowledge and
experience on notice that some claim against another party might exist.” Id, (emphasis added).
Moreover, in a legal malpractice action, “[i]f it appears that the client knew of the harm before
the case is finally determined on appeal, the statute of limitations begins to run from the time the
underlying injury oécurs or upon the client’s awareness of the alleged negligence.” Id. at *10
(explaining that “this rule advances the purpose of the‘ statute of limitations, which is to punish
plaintiffs who sleep on their rights, protect defendants from stale claims, and. lend order to the
judicial system™).

The date on which discovery of the cause of action should have been made is an

objective question. Joubert v. S.C. Dep’t of Soc. Servs., 341 S.C. 176, 191, 534 S.E.2d 1, 9 (Ct.

App. 2000). In Young v. South Carolina Department of Corrections, the Court of Appeals stated:

In other words, whether the particular plaintiff actually knew he had a claim is not
the test. Rather, courts must decide whether the circumstances of the case would
put a person of common knowledge and experience on notice that some right of
his has been invaded, or that some claim against another party might exist. 333
S.C. 714, 719, 511 S.E.2d 413, 416 (Ct. App. 1999); Moore v. Benson, 390 S.C.
153, 700 S.E.2d 273 (Ct. App. 2010).

“Therefore, the statutory period of limitations begins to run when a person could or should have
known, through the exercise of reasonable diligence, that a cause of action might exist in his or
her favor, rather than when a person obtains actual knowledge of either the potential claim or of

the facts giving rise thereto.” Stokes-Craven Holding Corp., 2015 WL 5247124, at *4.

Importantly, under South Carolina law, “[a] cause of action accrues at the moment when

the plaintiff has a legal right to sue on it.” Brown v. Finger, 240 S.C. 102, 124 S.E.2d 781

(1962). The law presumes at least nominal damages at that point. Livingston v. Sims, 197 S.C.

11



458, 15 S.E.2d 770 (1941), modified by Santee Portland Cement v. Daniel Int’] Corp., 299 S.C.

269, 384 S.E.2d 693 (1989) (discovery rule applies to contract statute of limitations). The fact
that substantial damages did not occur until later is immaterial to determining when the action .

accrued or arose. Livingston, 197 S.C. 458, 15 S.E.2d 770; Stephens v. Druffin, 327 S.C. 1, 488

S.E.2d 3,7 (S.C. 1997).

Here, based on the allegations in the Amended Complaint and the clear evidence in the
Record, the Court finds that the statute of limitations has expired on Personal Care’s claims
against Defendants. According to Paragraph 18 of the Amended Complaint, the first act of
alleged negligence occurred in September 2009 when Theos allegedly sent a defamatory letter to
a third party. Paragraph 20 allege_s that, ‘on March 9, 2010, the underlying defendant filed an
Answer and Coupterclaim asserting a claim for defamation based on the allegedly defamatory
statements in the letter published by Theos in September 2009. Finally, Paragraph 40 alleges that
Personal Care was damagéd by Theos and Shoun’s errors when “it was forced to spend
additional funds and commit time and other resources to mitigate the damages caused as a direct
and proximate result of Defendants’ errors.” Based on such allegations and the clear evidence in
the Record, the Court finds Personal Care suffered démages as soon as it was forced to incur
costs to defend against the competitor’s counterclaim.

Once the counterclaim was filed on March 9, 2010, Personal Care became obligated to
expend additional monies, including the additional attorney’s fees in responding to and
defending against the counterclaim, and to otherwise contend with the inconvenience of the
counterclaim. Accordingly, as a cause of action accrues at the moment when the plaintiff has a

legal right to sue on it, and the law presumes at least nominal damages at that point, the Court

12



finds that Personal Care’s causes of action accrued and Personal Care had a legal right to sue
Defendants on March 9, 2010.
Moreover, Defendants notified Personal Care multiple times of the counterclaim in the
spring of 2010. Plaintiff’s position with respect to when it received notice has shifted over time.
In Paragraph 21 of its Verified Amended Complaint, Personal Care alleges that Defendants did
not inform Personal Care about the counterclaim until over two years after the counterclaim had
been filed. Personal Care’s expert repeated such assertion in his Affidavit supporting Personal
- Care’s legal malpractice claim. However, at the héaring, Personal Care’s counsel conceded that
his client knew about the counterclaim “throughout the course of this entire . . . underlying case.”
(Hrg. Tr. at 23; id. at 24 (“Certainly he knew about the counterclaim.”).) Therefore, Personal
Care’s sworn allegation in the Verified Amended Complaint not only is belied by the
overwhelming evidence in the Record, but also has been subsequently acknowledged by
Personal Care’s counsel to be a misrepresentation.
m The Court finds that Personal Care (and Mr. Cignavitch in particular) was notified of the
underlying Counterclaim multiple times beginning on March 19, 2010. Overwhelming evidence
refutes Mr. Cignavitch’s original sworn assertions to the Court including, but limited to, the
following:
1. Email from Shoun to Cignavitch dated March 19, 2010: “Hey Bernie: Hope
this finds you well. We have received an Answer and Counterclaim on
behalf of the Defendant in this action. I need to get a copy of the
Counterclaim to you; a response is due April 9th. May I fax to you? Will
you provide the correct number? Also, if you will please provide your
insurance information, we will submit the Counterclaim to your carrier,
asking it to defend and indemnify you. We will need a copy of the policy if
you have it. Thanks. I look forward to hearing from you.” (Exhibit H).

2. Email from Smith to Cignavitch dated March 19, 2010: “Mr. Cignavitch,

attached please find a filed copy of the Answer and Counterclaim.”
(Exhibit I).

13
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9.

Email from Shoun to Cignavitch dated March 26, 2010: “I am attaching a
copy of a letter I am sending to Askew’s counsel requesting an extension of
time in which to respond to the -Counterclaim. As I think we discussed
earlier, when we granted an extension to Askew’s attorneys, this is a routine
practice, and I have no reason to think it will not be granted. You will see, if
granted, our response will be due mid-May giving us plenty of time to talk
over the allegations. Even if it is not granted, the response isn’t due until
mid-April. ... I'sincerely appreciate your patience in this matter, and look
forward to talking with you regarding the Counterclaim.” (Exhibit J).

Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: Hey. I am
back in the office today and have received confirmation of our 30-day
extension to respond to the Counterclaim in this case. Our reply is due on or
before May 13, 2010. Please let me know a time that is good for you for us
to get together to talk over our response. We may even be able to do it by
phone if your schedule is full. In the meantime, I will probably prepare a
draft and send it to you as a starting point.” (Exhibit K).

Email from Shoun to Cignavitch dated April 6, 2010: “Bernie: 1 forgot to
mention this again — please get your insurance information to me as quickly
as you can. Thanks.” (Exhibit L).

"Email from Shoun to Cignavitch dated April 13, 2010:4 “Please remember

that a reply to the Counterclaim by Ms. Askew will have to be served by the
latter part of May.” (Exhibit M).

Invoice from Nexsen Pruet to Personal Care dated June 2, 2010: Charging
$1440 for services related to answering counterclaim (Exhibit N).

Email from Kerr to Cignavitch dated June 7, 2010: “Bernie: Attached
please find for your review and file a filed stamped copy of the Reply to
Counterclaim in the above-referenced matter. Should you have any
questions or concerns, please let us know.” (Exhibit O).

Affidavit-of Jerry N. Theos (Exhibit P).

10. Affidavit of Cheryl D. Shoun (Exhibit Q).

Based on these communications alone, the Court finds that Theos and Shoun unequivocally and
timely informed Mr. Cignavitch of the counterclaim asserted against Personal Care and advised
Personal Care to put its insurance carrier on notice in order to defend and indemnify Personal

Care against the counterclaim. The Court further finds that Personal Care was first billed for

charges resulting from the counterclaim no later than June 2, 2010.
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The Court hereby concludes that, upon receiving a copy of the counterclaim, multiple e-
mails referencing the counterclaim, a request for insurance information so that the client could
get coverage for defense of the counterclaim, an invoice charging for services rendered to reply
to the counterclaim, and a copy of the Reply to the Counterclaim, a person of common
knowledge and experience would have been put on notice that claims against his lawyer might

exist as a result of the letter and Counterclaim. See Stokes-Craven Holding Corp., 2015 WL

5247124, at *4. Therefore, the Court finds that Personal Care had both knowledge of the alleged
negligence and present damage by the first half of 2010. Accordingly, the Court hereby

concludes that the three-year statute of limitations on Plaintiff’s claims began to run in the spring

of 2010.

Furthermore, the Court finds that, based on the Verified Complaint’s S.C. Code Ann.
§ 15-36-100 (c)(1) Expert Affidavit verification, Personal Care has also admitted that the statute
of limitations expired, at the latest, on March 18, 2013.5 Paragraph 97 of the Complaint, filed on
March 8, 2013, takes advantage of the provision of South Carolina Code Section 15-36-100(b),
(c)(1): “Pursuant to the code, because this complaint is being filed when there is a good faith

basis to believe the expiration of the statute of limitations is imminent, it is filed without an

affidavit by an expert licensed by the Supreme Court of the State of South Carolina.” S.C. Code
Ann. § 15-36-100 (c)(1), sets forth the following: “The contemporaneous filing requirements of

Subsection (b) do not apply to any case in which the period of limitations will expire or there is a

good faith basis to believe it will expire on a claim stated in the complaint within 10 days of

filing.” Personal Care verified for this Court that the statute of limitations would likely expire

S Personal Care’s Verified Complaint’s expert affidavit verification is consistent with Personal Care’s counsel’s
March 7, 2013 email raising his concerns that the statute of limitations would run the following day, March 8, 2013.
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within ten days of filing, i.e., on March 18, 2013.” The Court agrees that the statute of
limitations, which began to run in the spring of 2010, was set to expire in the spring of 2013.
Because Personal Care cannot benefit from the tolling provision of either the 2013 Judge Dennis
Order or Rule 40(j), the Court concludes that the statute of limitations on Personal Care’s claims
expired prior to the filing of the formal Motion to Restore.

In sumrﬁary, the Court finds that the 20‘14 Proposed Consent Order is a nullity. Moreover,
the Court finds that Personal Care failed (o restore the case within the one-year timeframe
provided in the 2013 Judge Dennis Order. Furthermore, Personal Care did not file a timely
Motion to Restore, which Rule 40(j) requires in order to benefit from -th'e tolling provision of
Rule 40(j). The Court further finds that at no point did any of the Defendants agree that the
statute of limitations would be further tolled above and beyond the parameters set forth in the
2013 Judge Dennis Order.or SCRCP Rule 40(j). As Personal Care did not file its Motion to
Restore the case within one year of the administrative dismissai,. the Court hereby_finds that the
statute of limitatiﬁns was not tolled following entry of the 2013 Judge Dennis Order and thus had
expired prior to the filing of the formal Motion to Restore. Accordingly, Personal Care’s clairﬁs
against Defendants are time-barred.

Conclusion
Based on the foregoing discussion, I hereby Order that Personal Care’s Motion to Restore

Case is denied. The Exhibits are attached and made a part of this Order by reference.

[T IS SO ORDERED! | W /
1/€. Nicholsgh, Jr., Judge
Dated: 5:// ?//% %th Judicial Circuit

7 At the hearing, Personal Care sought to undo his prior verified admission. This Court rejects Personal Care’s
attempt to retract via argument that to which it admitted via its verified Complaint. Mere self-serving arguments of .
counsel do not trump Personal Care’s sworn admissions, which were previously submitted to the Court.
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Soratesits respnses ebove 4s;if fepeated verbatim,

8 Defendant:would-show; upon information andbelief, that the Plaintifs claim:for punitive
damages violates the ‘Fifth, Sixth; Seventh, Eight, afid Fourteenth Amendments. fo- the Unifed States
‘Constitution;

FOR A'THIRD AFFIRMATIVE DEFENSE :
S mproper Venun

9. 'Venie's iinproperin‘Charléston County-and mustbe transferred to Hamipton County,
where:the Defendant is'acifizen and résiderit; and maintains an'office ‘and-agent fof the tranisiction of

‘busiriess..

FIRST-COUNTERCLATM
- clamation)

10..  Defendantrealleges andiincorporates:its responses:abave asiif repeatediverbatim.

It On orabou1SePtember14,2OO9aa Iawyerfmpfeseqtiﬁ‘g{pj[g} o and actmgas g
wibte' Deféndant-and informed Hérthat:fvo law-firms. were retained-to-“investigate. certain wrongfil

conduction;the partof Low Contry Medical Teansgort arid pirsue appropriate legal remedics?”

2. -Also:recéiving the:lettet; by way of carbon copy, were four individuals'and. Loy Gountry’
Dialysis.. Low Goitry Didlysis s ' Beaufoft Gounty based dialysis center:that often. employs the:use of
‘private: medical transportation:services,.wHich Plaintiff and Defendant bo i provide; |

43, “Thiletter ‘iééij’f:aécqs_'edzzbéféﬁﬁam-,ofi;tiliiiﬁg'*fbﬁrsohal\:hcalib' information: faken from:

‘Personal Care’s files:”

14, “Theletter falsely aceiised Defendantof “engaging in-the tortuous interference:of

“Person] Care's business rélationships..




18 Tb° Iettcr dlso f315°1)' dtcused Defendant and assertéd that.[u]nwarranted and:baséless.

rcclassnﬁcanom [of'wheeldhair: -patients],. Wthh resultin s:gmf cantly hlgher costs, consututc

insurance; fraud.

16. 'Thé ,ébpve:q;gjs_cﬁgeg_.jgjga':jz_»;m,gn_ts=:ab::ouc_‘;D.;efendant”w;;ezfaiise_ and:published by Plaintiff

to.Low Country Dialysis.

F1.  “These falsé teiments.made:by. Plaintiff are dé

‘¢onstitute libel and slander: ;Th‘g;é:éf%&g;sééi&meﬁfs_'dhmqgedADéféndanfft_ipfbféséioha‘l-sfand_jpgr.so:nél-

Teputation & a provider of medical transportation: ‘Besauise of P lainitifF¥ coriscious disregard for

Deferidafit's.sighits; Defenidantis gritled t6:actual snd giinitve dirmages.
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STATE OF SOUTH Cf’;\é'c"LtNA- IN THE'COURT OF COMMON PLEAS

o NINTH-JUDICIAL CIRCUIT 200y
COUNTY'QF CHARLESTON: CIVIL ACTION NO. 2013:CP-10: 3

PERSONAL CARE, INC.,

)

+e

Plaintiff, VERIFIED compml
e, - . _ {Jury Trial. Demandé\d)

%%mv
3

JLG‘!‘”S
20

\C

10
ol

Jerry N. Theos; URICCHIO, HOWE,

iProfessmnaI Neghgence \
“KRELL, JOHNSON-!, T OPORE THECS & i

Breach- of F;ducaary Duty;
‘Breach of Contract..

-~

PRy

Defendants:

Plaintiff; PERSONAL CARE; INC., oninfqrma‘tioni.-'beﬁe.f;,and;establ‘EShed facts, by and

through their undersigned counsel, complaining-of Defendants, Jérry N. Th‘eo,s;: URIGCHIO,

| :HQW.&:.:_KR‘ELL: JOHNSON; TOPOREK. THEOS & KEITH, PA; Cheryl D. Shoun; ‘arid- TAYLOR;

SHouN, BOWLEY & BYRD LLC, Would respectfully show: 1o this Honorablé Court the
following:

.SUMMARY OF THE CASE

1, "Thi's-:ié.g;al.,-‘r.nélpracfic_e Complaintcenters uponhe Defendant lawyers' appfoximate
1w (2)yeardelay in telling Plaintiff, their clientin an underlying lawsuit, that.a defamation
sounterclaim had been filed against Plaintiff based.on alleged defamatory statements'in‘a
Jetter one;of the Defenidant lawyeds sentiprior t filng thé underying lawsuit. Defendans
accepted the-representation of Plaintiffon ‘its' claims ‘against.a former. employee for
breaching her. duty-of ioyaity-and profiting from use of Plaintiff sipropriety client lists. Prior
to stiitbeirig filed, o of the:Defendant lawyers published a létfer to third-parties—on-behalf

of Plaintitft-containing aliegediy.defamatory.statements about the former.employee, and not

wo &8
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long.after that the Defendant lawyers filsd suit oh behalf'of Plaintiff against the empioyee:.
‘Based'on‘the: Defendant lawyer's: allegedly defamatory statements; the former eniployee:
filed. an.answer'and: couriterclairn for defamation against Plaintiff. -On ‘top-of the damage:
from theliability éxposure, ancther damage caused by the counterclaim i that it does;.of
course, takes_'z'aWaV’r.;f}fﬁm a:jury’s full attérition to-Plaintiffs Glaims; which the Defendant:
lawyers had agreed'to pursue. Further compouriding the efror, the Defendant lawyers and
"13W'ﬁfm,is.'!)¢9'é'§?té¢ '.t.Q*te'!-FthEi“r} client, Plaintiff, for more than two.years about the fact the
‘Pla_irj,t_‘ij_f'f.-wasibeing sued for money:damages because of {heir own allegedly-defamatory
‘statémenits. Qefgndagts;a!sq neglected totell Plaintiff-that the Defendant lawyers:were
“necessary witnesses” because the Defendant lawyers'alleged tortious conducttook place
prior to'suit-being filsd'and that those. circumstances; treated. a non-waiveable-conflict-of
interest:and an‘immediate need for substitute counsel. Atthe trial-fipe age of about 2 %+
years; the. Defendant lawyers! filed:a 'motion to beé:relieved based on that non-waiveable.
conflict, which: was ggcanteﬂ';. causing ‘the need :-.fbr otfier lawyers o ‘be’ engaged: and

.......

insurance coverage would notpayfor alawyerto take over the:representation‘on Plaintiff's
claims, only'for deferise of the counterclaim. With.nolawyer-at the helm-for. Plaintiff’s
claims, Plaintiffwas tasked with ihe difficult challenge considering the age of the underlying
""C'é‘Se’-‘tq'ff!ngﬂ.ce’pl?ce‘mleh,t’:c;b.un‘?,eli%it.diﬁﬁi.ah'.‘!ﬁelljr?bf-pn-'it’é-clairfls;a'gai”rz\ls.t,t.hef.:emhloye_e: “The:
undejlying'case remains.pending. Because the three year.anniversary of the counterclaim
is-approaching; because Deféndants may-claim the statite” of limitations ‘on' Plaintiff's.
malpractice claims - rins:on that daté, and becausé. Defendants have not agreed to
Plaintiffs; proposal to toll the istatute of limitations; the circummstances created: by
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‘Defendants require PIaintiff to.commence this lawsuit and simuitaneously. move to stay this
‘case until the:underlying lawsit hias been resolved’asiper the Suptéme Court's instructions
in:Epstein-v. Brown; 363 $.C.-372, 610 S'Ei2d. 816, 821 (2005):(Citing cases and other

athorities commenting on'motions to'stay legal malpractice cases while underlying matter

15 peniding and tolling-agreements. between the:parties to-toll the statute of limitations).

PARTIES,

2. Defendant, Jerry N. Theos; is, Uporiinformation and beliéf, a citizen and resident of

‘Charleston County, -South Carolina, :and:is. licenséd 'to practice law and. render: legal -

services‘in.South-Carolina..

3. Defendant URICCHIO HOWE, KRELL, JORNSON, TOPOREK THEOS &KEITH, PA, is, upon

information: and belief,-a Professional Association.organized and existing under the laws

of South Carplina, with its principal place of business in Charlestan:County; South Carolina.

4. Defendant;Cheryl'D. Shoun, is, uporiinformation and belief; a-itizen and resident

of-Charlgstoi County, South Carlina, and is licensed:to practice aw-and render legai

services:in‘South Caolina::

5, Defendant; TAYLOR, SHOUN, BOWLEY.& BYRD; LLC, is:or was; upon:information and
‘beilef; a: Limited Liability Corporation ‘organized -and existing: under the lawsof South
Cardlina; with its principal place:of business’in Charleston County, South-Carolina.

8. Plaintiff, PERSONAL:CARE; INC.; i a-Corporation-organized and:existing urider the

taws of South:Cdfolina, providing ambulance services. for the ‘community in Beaufort;

Charlesfon, Colieton; Hampton, and Jasper counties:in South-Carolina..
7. This Court:has jurisdictionover these matters based upon. Atticle V ‘of the-Solith
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Carglina Constitution; SIC: Code Arin. §§:36:2:802 and 36:2-803, andiits plenary:powers..

8. Venaeinthis Courtispropér as Defendant; Jerry N. Theos.:and Defendarit, Cheryl.

D.’Shoun; are; upon?fnférmatjgngahd belief, citizens: arid residents of Charleston County:
‘South Carolina. Upon information:and: belief, Defendarit, Jerry N.. Theos, Defendant,.
‘URiCCHIO, HOWE; KRELL, JOHNSON, TOPOREK THEDS & KETH, PA: Defendant, Cheryl"D..
-Shoun,. and:Deféndant, TAYLOR, SHOUN, BowLey & BYRro,.LLC; maintain: offices in-and:

provide: legal services for clients.in Charléston:County, South Caroling..

EACTS.

9. Atialirelevant times; Defendant; Jerry N. Trigos. (" Theos"),was, upon informatiari
;and bélief, a Member and’ownerof Defendant, URiccH10, HOWE, KRELL,JOHNSON, TOPOREK:

THEOS & KETH, PA (“URICCHIO, HOWE™),:and was acting asits:agent;

10. Atallrelevanttimes; the:acts, omissions, and:liability-of URicCHIO, HOWE inciudes.

‘theacts:and/or omissions of its agents, priricipals, ¢mployees and/orservants; including
but.not’limited t'ébthquﬁé. by Theos, both' directly, and vicariously, as*well as jointly and
severally, pursuant o principles and doctrines:of non:delegable duty; corporate. liability;
-apparent alithiority, agency;.gstensible.agency, and/or respondeat:superior:

14, At all relevant:times, URICCHIO, Howe 4cted by and through: its: employees and
agents, ifgluding but not limited té. THeos, who actéd within the ‘course-and scope of his

employmentand/or.agency-with ailimplied, inherent :apparentandiexpress authotity to 5o

making URICEHIO, HOWE vicariously. liable for same under the:principles and doctrines of

;non:_délegaSle._i duty cofpiorate liability; ‘apparent au‘th’or’ity:, agency, ostensible agericy
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andlorrespondeat:superior.

12 -At-t_alijfrele\"/ajl':it_'_tiMeS'; Defendant, Chery D: Shoun ('Shoun’), was, upoh-infofmation

{,(‘*.'FA“LOR.%-?SHO’U N"):78d Was acting as its agent.

13  -Atallrelevanttimes the acts; _omijs,si‘on‘s-;:-and:‘liatfi'iii:ty,;of-T,AVEOR,-ZS'HOUNﬁinc’lude’s;tﬁe
_aéts‘-;ant_i:lb‘r;‘orﬁi's’sio"r’i's ofits agents, prificipals, employees and/or:sgrvants; including but
notlimited to:those by Shoun, both directly, and vicariously, as well:as jointly and severally,
pursuarit fo-principles and. doctrines;of on:delegablé duty, orporate liabiity, apparedt
authorlty, agenicy, ostensible,agency, andlor:respondeat:superior. |

14, Atall-times relevant, TAYLOR, SHOUN acted by and-through its ernployées. and
‘agents, including‘but Aotilimited to‘Shoun, Who:acted within the course and: scope of her
employmentandlor agency with all impied,inhierent, apparentand express authority to so
'bih"s'i_ffﬁé‘ri master and principal by their her:willful, wanton.and reckless-actions :and/or
aomlSSIOHS making TAYLOR SHOUN wcanously hable for: same ‘under the principle’s. and

doctrings:-of non- delegable duty corporate habullty‘ apparent authonty agency, ostensible:
agengcy and/or resp_ondeat_.-ls:qper_:qr.» (

15; Ataliielevantitimes,and uponinformation and'belief, Theosand'Shoun (collectively
*Defendant:L.awyers®yacted as co:counsei-for tzéla'iritif'f}v_PERSONAL CARE; INC., (“PERSONAL
CARE") A)

4 6}5 ‘Defendant. Lawyers accepted the: representat:on of PERSONALCARE topursue: claims
;agamst its: former employee Hattie: M Askew. (“Askew ) whoresided in Hampton.County,

‘Sgith Carolina, for her.allegediyfortious:activities in viblation.of her.contiact with-PERSONAL-
CARE, a'majority:of which'took place and/or had:consequences in Beaufort Courity, South

Page’5of 17




[Cardlina.

7. As.an integral pait of thie Defendant Lawyers' acceptance of the représentation, a
contract-of reépresentation was entered. by and: between URICCHIO. HOWE and TAYLOR, *
..SHou»‘]‘;.,.'-'on';;.t_h‘ef‘;’ﬁrstgép_a,rg,..=.a‘f;g :PERSONAL.CARE, on the:second part. URICCRIO, HOWEaMnd
TAYLOR, SHOUN will 'be-referred to-as the “Defendant Law Firms:*-

8. :On:September 14; 2009; Theos:set a letter, as agent for PERSONAL CARE, 10
counsel.for Askew:dnd & simultanieous copy to third:parties.containing.statements:about.
Askew that-Askewlater.claimed were:allegedly:defamatory about her.

19; :©OnDecember10,:2008; the Defendant Lawyers:commenced:anaction in Charleston:
County; ‘styled :Personal” Care, inc: vs: Hattie M. Askew d/b/a; Lowcountry Medical
Transport, Inc:; Civil'Action No.:2010:CP:23:626 (“the. Askew lawsuit’).

20, ‘On March 8, 2016, Askew filed an Answer-and Countefciaim asserting a claim for
defamation (*Askew' colnterclaim’): gainst. PERSONAL CARE based on the' alleged
defamatory-statements.in the letter published by Theos;

21, Deféndants didinotinform PERSONAL CARE aboutthe Askew counterelaim until May:
2012;-more:than‘two  years after the counterclaim had been filed:

22. . Defendants didnof inform PERSONAL CARE for more than two,years that because the.

Askew-counterclaim was based on. the-letter written by Thees; a-conflict of interest.had.
arisen between: Deferidants, on the one hand, and their client, -PERSONAL. CARE, on the:
éther. " |

28 {:B?@h@éﬁtsf@idfzﬁét%td-'-iﬁf,@fm‘EPERsQﬁﬁﬁ;CjﬂfR'E'f_i?'ﬁf:lmdjfé‘f.f",éﬂ'beV.eaffsﬁ'z.‘tha'ti;t’),es,:ause{-
the: Askew counterclaim was based on the fetter-written by, Theos, it was highly- likely that
they would b called atrial as:witnesses and therefore would not be:able to serve astrial
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counsel, which'would. cause: substantial prejudice to.Askew:counterciaim.-

24, Theexistence of theiAskew colintérclaim the factual basisfor that counterclaim; and

the: prosecution. of ‘that, counterclaim at.the. trial. of Askew: lawsuit will, .as a' matter-of°

‘necessity; require‘the juryto.reduce its focus from 100% on PERSONALCARE Claims against.

Askew angd direct attention 1o the-Askew:counterclaim, thereby causing-injury-fo PERSONAL

CARE and.reducing the:chances-of success on its:claims:

25 :On March: 12, 2010; Askew's counsél- filsd -a motion to change venue; from

‘Charleston County "tof;Ham;;:ton‘éC'ounty«, which:was hedrd and granted in-July 2010;
267 Atthetimesof the July 2010 hearing, Defendants:were. req_u}red to, but did not,

‘produce:evidence showing that venue.was proper:in some:county-other than Hampton

County: |

27, Atthe:Askew lawsuit was filed-and at time:of the July 2010 heafing; evidence:was

available to'establish:venue in'Bedufort County, South Caroling.

28: Prior to fling the Askew, lawsuit, ‘Defendants knew: or‘should have: knowh- that

Beaufort Couinty was whife the most substantial.part of the, As kew's:acts or:omissions:
_____ d,where; PERSONAL CARE primarily-operates;.and-where a:substantial:nurber of
withessesiresided.

29:  Defendants.should:have filed.the Askew lawsuitin:Beaufort:County, -or priorto the

 hearing'in July-2010, submitted-affidavits and other evidence opposing. tie.-motion to.

transferivenue fo Harmpton County.

30 ‘Shortly after May:2012, after the Defendant Laviyers first disclosed to, PERSONAL,
CAREthe-existenceiof the Askew.counterclaim, r'1,ew=l_awye rswere retained:or an houily fee
b_a_s_f,ifsi§pl'us-;expense,sf:.ib’t’a’ke‘xov_e‘r3;t'he:ar.e_;pres‘en"ta‘t'ibn‘:'of"-P.Easo_m‘\;'-@jgggjir_j defense of the.

#

‘Page 7ot 17




Askew:countercigim.
31 TheDefendaritiawyer's errors proximately.caused the Askew counterclaim.and their

defay.ininforming their:client about it caused new lawyers.to-bé retained.on-an hourly fee

' ‘i:;'g‘xp;;‘e;'rjéé,sﬁ_:!tb take ‘over fhe representation. of PERSONALGAREin defense: of that
cgunierclaim:

32: in Augiust 2012, i the: Askew lawsit, Deferidants filed & motion'to be refieved-as
cotnselfor: PERSONAL CARE based;on a-conflict:of inteiest:undér Rulé 1.7, RPC:.

33; 'BY August:2012, PERSGNAL CARE had falféa_dyﬁj_pai‘d Defendanits: approximately.
$40,000'in:legal-fees:andexpenses. Additional legal fees and expenses continue to:be;
incurfed to deferid PERSONALCARE againstthe Askew.counterclaim.

34, After August2013, the Defendants prepared a proposed Order granting theirmotion’
16 b felieved &s Persarial Care’ cotinsel, |

35.  On November 1,:2012; the trial court signed the-proposed ‘Ofdér prepared by
Defendants’ grafiting’thieir motion:{o be réliéved aimost three: (3) years:after:Defendants.

filed the Askew lawsuit..

36. The:Ordergranting Defendants’ miotion to be refieved oniy.alicwed PERSONAL CARE

sixty-(60)-days; until December 31,2012, to.obtain new-counsel.

37: The Order goes onfoistate that PERSONAL CAREWOUId be.réquired to proceed pro.

se if new:counsel was.not-obtained; even though Defendants:knew or should have-known

{iat a Corperation cannot représent itself and ‘Mr. Cignaviteh, PERSONAL CARE"

representative. is-not licensed to-practice’law.

38. After November™, 2012, aHeating was held.on PERSONAL CARE' second motign to

chdnge venue:.
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39. The:court.denied-PERSONALCARE second miotion to change-vénue on the'grounds
thiatthe.Defendants failedto' subiit eVidénce-suppoiting venie i Beaufoit. County when
the first: venue. motion.was: heard in July:2010;

40. As adiregt arid proximatgirésult of the Defendants’ erfors; PERSONAL CARE was
forced fospend-addifional funds-and commit time and other resources to mitigate the
damages caused as a diréctiarid, proximate result of Défendants’ gfmars,,

41.
42,

substantial risk of a'Verdict on‘the Askew:counterclaim..

43. "Had Defendants foilowed the rules for client safety-and; prtéction followed by all

hat havesuffered the financialllosses itincurred, including actual damages, consequential

“damages; and prejudgment interest;

44. ‘Defendants:haveirefused to.admititheir fauit for thefinancial losses they caused.to
PERSONAL CARE:

45:  Defendants:have refused to accept:their responsibility-to:make PERSONAL CARE.
whole:forthe fina neial losses they. caused _.tg"PERéQNALGARg..

46: Def ézﬁdﬁéﬁtﬁ‘:.h?.'\'f.-,é:"i*e,,fus‘éd‘-:io offer. even:one penny to:make: PERSGNAL CARE Whole

for the financiallossesithey-caused to PERSONAL CARE:.
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47, The'fiﬁiégpin_g‘__Paragraph_s;arekei’terated-andireaiiegedJasfthoqghSe't'"fbrth‘veribéti_m;-

4. Atalbr

andthe Défendant Lawyers:.
49;  The'scope:ofthe client-lawyer relationship reqiired the Defendarit Lawyers; amang
i’c_s:tﬁje;tjth_i,rigj'sj to:protect PERSONAL CARE intérests:and pursue its claims-against its former
.employee; Hattie. M. Askew; for her-allegedly torticus ctivities in-violation of hier duties of
loyalty.and in viclation:of her cortract with: PERSONAL CARE.
0.  Upon 'a_:gree‘i"hg to. represent. PERSONAL ‘CARE: Defendant Lawyers impliedly
" 'reﬁr?éfsfémieditﬁia!f".tﬁ?y?::_(é)"flh.cfﬂs_s.éf;ssé.@. the requisite degree of learning, skill, and:ability
necessarytothe practice of the-professionithat other |awyers’-grdvir]fa‘rily possess; (b)would
exeréise the l?eét'ip’féfessfi'bri_é[juagfefﬁent; angi(¢) would exercise reasonable-and ordinary
care and:diligence-in.the use ‘and ‘appiication ;)f skill-arig knowiedge to their pursuit of
PERSONAL CARE" clairiis against/Askei:
§1. ‘Bywiftue of théir-client:lawyer relationship, Defendant Lawyers owed dutlesto
PERSONAL.CARE, ;ingluding the duty to-protect, préseive and ddvance PERSONAL CARE:
rights and:interests by possessing and exercising. that degree-of.care, ‘skill ‘and learning
Which dtherrédsonablé and competentlawyers would be éxpectedto possess and exercise:
under-the same:or similar cifcumstances: |
52. The:standards'by which the:Defendant Lawyers’ satisfaction of their proféssional
duties are:measured.are reférréd to-as™the:standard of ca.,.re.."' which canalso be described:
asidlientsafety-rules
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63, The“cligntsafety rulés’ are general principals.by which.competent and reasonably
Prudent lawyers. cary out ,thei"rgfduiié,szi;}g haridling their cliént's.matter:so their client's
intereists aré protected.

54, ltisaclientsafety rule that a lawyer should:be trained on how to handle their client's
:matter so theiriclierit's intérests are protectad.

55. lItisa'clientsafety rule thata lawyer.should-follow the requirements of the law.when
handling the client'simatter so-theif client's interests are protected.

56, Itis alientsafety ruls thata fawyer should avoid doingior. saying things that create
leg aitdafims.qgé'ingt;.{'i:teir;._ciien't_f,sq-ﬁt};ei; glient's iritérésts are protected:

57 _.[t?;,ié;;é_‘f.,c.l,i_ént'{jfs'aféty rialethatalawyer §Boui'd avoid doing:or saying things.that.cause
the client to.spend:more.mioney on legal fees so'théir glient's interests are protected,

58; ltis-aclientsafetyrule that:a lawyer should keep.the clientinformed on-all:matters
concerning-the: client so.their client's interests are protegted. ,

59, Itis 4 clientsafety rule.that alawyer should avoid ?ayi.hg,or-e'c?ifdimgztﬁihgs?thatf-..cr_ea:t'e:
a‘conflict of interest:between: the. lawyer andthe’ client so that the:client’s interests. are:
protected.

60. .":tvi,S‘:a'aC_lienf-lsai?éﬁy-,mie,v.ihai-f:n.ol‘{lawyer:shoui‘drever«n‘eed{l'e'sély;.endangér’%ih;éir;clierjt_;
61. Whenalawyer breaks a.client'safety rule the clientis.needlessly éridangered.

62. \When:alawyer breaks a client safety rile the. client's.interests are.at risk:

63.  Whenalawyer breaks-aiclient safety rule that causes.harm to the client, the lawyer
should paythe client'for the:damages.

64. The Defendant lawyers violated:the client safety rule to follow-the requiremnents of
‘the'lawwhen handling the:client's thatter fﬁhen"Ihéy‘fse.hﬁtié:’.le.tté'r-»_to«:azlthird party containing:
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allegedly-defamatory statements-about Askew.

65.  The Defendantiawyers violated the client safetyruleto-avoid doingior saying things
that Ereats legal claims against PERSONAL CARE. .

66. The lj,efendan_'t"l_awyer.sr.vto'ié'ted the:client safety rule to avoid-doing or'saying things:
that caiise:PERSONAL CARE 10 Sperid more ariey on legal fees.

67. 'The Deféndant lawyers violated:the client safety rule to: keep PERSONAL. CARE
informed-on all maters-concernirig PERSONAL CARE, including the Askew counterclaim,
68. ]?hé}fD]e’,f_é’hdéﬁﬂéwye rs.yioihie,d the-client safetyruleto avoid saying or di’din_g.’-ibh'izngs
that ereate:aiconflictiof intergst bistween the Défendant Lawyers and PERSONAL CARE:

69. Because the Defendant Lawyers violated the client safety rules, the: Defendant

l‘;a‘wye’r-sn"ee'&Ieséiy"‘e'nd'aﬁ'_’ge_ﬂreﬂ_’ﬂjgir’q}i‘e:mﬁ,,‘EEES'QN,A_\QQARE;E!Q ariskofan adverse verdict

of'the. Askew counterclaim.
70. Because'the Defendant:Lawyers violated the client safety rules, the’ Defendant
Lawyers needlessly endangered their cliént, PERSONAL CARE, causingittoincur thousands

of doliars‘in legal fées to defend-against the Askew counterclaim.

1. The abligation o inforii, PERSONAL CARE about the Askew-couriterclaim did not

involve:Defendant Lawyers' exercise of professional judgment;

72, Defendant Lawyers' errorsiin failing'to inform PERSONAL CARE abouit the Askew:

:counterclaim:were:nota resuit of the:exercise of professional judgemient, but-were instead:

erfors resulting:from Defendant:Lawyers' failuré to exercise-ordinary.skill and-knowledge:

'73; Baséd:onithe forégoing, Defendant Lawyers failed to-meet the:minimum:standard

©of care and thereBy. breached their dutiesito'perform competent and:prudentiegatiservices

10 PERSONALCARE as Would ordindry:and reasonable.|awyers under simitar:circumstances:
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74. Defendant: Lawyers ‘failed to: meet the-minimum standard of care and thereby
‘breached their duties to perform compeétentand prudentlegal services and otherwise acted
in & negligent, grossly negligent, willful, wanfon and reckless:manner in such. other
particulars-as the evidence:iri this case may demonstiate.

75.  |tisreasonably foreségable that PERSONAL CARE would incur substantial-damages
inthe event Defendant Lawyersiailed to meet:the mirimum standard of-¢are in handling
the Askew lawsuit. '

76: As a;edi‘rec_t'é.»and':_pr_ox'i'mate'cause,-,of{Def,efnqang-L;,awye_rs,'-‘ac_t;.on's, PERSONAL CARE
inurred actual damages: speciél damages;and incidental damages. all in.an amount to
be-more:specifica ll./y;;pro\‘/en-‘-‘a\t-zfri'él.

77, WHEREFORE, PERSONAL CARE prays for judgment onits 'prd'féssior:xal? negligence’
cause-of action against.Defendant:Lawyers for actual darages; special. dafages; and

incidental damages, and;SUch.other réliefias:the' Court hay deem reasonablé:and proper.

’
78: Theforegoing Paragraphsiaréreiterated and redlleged as though:s6t fdrth vérbatifm;

78, Atdllrelevarittimes, DeferdantLawyers'iad and owed fiduciary duties to'PERSGNAL
CARE; ,

80, Defendantlawyers' fiduciary diities to PERSONALCARE inciuded, but werenot limited
to; the duties O.fzi'.c:ompetenc'e. -and loyalty, as well ‘asthe duty'to-act sirgle-mind&dly in
presenving; protecting:and advancing the rights'and interésts, of PERSONAL ChRe:

81; Defendant Lawyers had-a.duty:to! liee_pi PERSONAL CARE fully-informed on all facts-
material.to the Askew:lawsuit.-
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82  Défendarit: Lawyers: had a-duty to' inform PERSONAL CARE about the Askew
counterclaim promptly:tpon learming it had beenfiled.

83 ‘Defendant Lawyers had’:_a_adfu't__y.;__t'o avoid. continuing to represénf,PERS'ONAu CARE

once a.conflict of interest-arose based:ofi‘the: factiial basis for thé: Askew couinterclaim

alleged in the AsKew Jawsuit

84:  Defendant _Lavqyers"f'féi'l'e"df-}téi'“rﬁe'eg the. rhidimum standard of conduct and thereby

breached their fiduciary dities 16 provide: competent. and prudent legal services to

PERSONAL CARE as would ordinary and reasonable fidudiariesinder sitilar circumstances.

85: 'Défendant Lawyérs failed {0 rfiest the minimun standard of conduct and thereby

breached ‘theif- fiduciary dufies to PERSONAL :CARE, “wheii, among; other things; ‘the:

Deferdant; liawyers did:not inform PERSONAL CARE in.a timely manner-about the Askew

counterclaim.

86.  Defendant Q5M.§E$f5féilé§i-"tﬁiz'{'théét'i'ihéﬁ-'mj,_himdfﬁ standard-of conduct and- thereby

breached their.fiduciary dutiesto PERSONAL CaRE in slich ottier particuldrs as the-evidence:
inthis case may‘demonstrate:

87.  As:a.direct:and; proximate cause of Defendant Lawyers' condiict in. breach of their

ﬁdUClafY duties, PERSONAL'CARE Sistained comperisatory damages-in an amount to be:
more:specifically proven-at trial. : ’

88, BaseduponDeferidantLawyers cofidiictinbreach oftheir fidiciaryduties of loyalty; -
PERGONAL %}.\_’R'Efﬁé_héula}be entifled to an Order requiring Déféndan')t?::'l'.awyerzs,andff(i)f;efzen'dari"'t:
Caw Eirms 1o disgarge all fees:and other b_en'é‘r}z;; gbtained f_rQEnf"_’thgi_r_ relationship with
PERSONAL CARE.

89. WHEREFORE, PERSONAL CARE:prays for judgment on this:breach of fiduciary-duty:
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cause of action against Defendant Lawyers for actual compensatory damages,
disgorgement of legal fees and:all.other benefits; from their refationship With PERSONAL
‘CARE, and such other relief-as'the ‘Court-may deem-reasonabie and proper.

‘EOR A THIRD'CAUSE:OF ACTION

_ (Breach ofContract)
(Against DEFENDANT LAW FIRMS: Only); -

90:  Theforegoing Paragraphsaré féiteratéd andiealieged as though setforth.ve rgatifn.
9%, Defendant:Law:Firms entered intoa contract with PERSONAL. CARE. ‘the terms: of
which Defendant Law Firms agreed and conitractéd to provide compétent and prudentlegal
sewices to,pursue recovery:on PERSONAL EARE"‘cla"ifn;-agé’i‘hst":i"tsf'fbr_mer.e'mjpio'yé'e ,Askew.

92, PERSONALICARE: fulfiled allfiecessary, preconditioris of the contract and. 6SGrow,

‘contract! if any, with:Defendant Law:Firms.

93 DefendantiawF irms breachied the contract with PERSONAL GARE'when Deféndant’
Law Fims serit:a letter-containing-allegedly. defamatory statements.about Askew to third-
limely manner;

94.  As a direct-and proximate- result of Defendant Law:Fifmis' breach -of contract;
PERSONAL'CARE sustained actualdamagesin.an;amounttobe more:specificaily:provenat .
trial..

DefendantiLaw Fifms for'actual damages suffered and such other relief asithe Court may-

deem reasonable and’proper.
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96, Plaintiff déniahds a jury tialion all glaims and’jssues so triable.

EXPERT AFFIDAVIT

97.  Pursuantto's,C: Code Ann-§/15-36-100(BY(2006), because this Complaint is being
filed-whien there'is:a good.faith-basis to‘:fb‘e'li‘eve5fh‘e?’eXpir;'t'ié‘n‘*of-’th‘e statute: of limitations
‘is imminent, it is-filed without:an‘affidavit by-expert licensed py:,tjhe..fs‘ubr;eme,:‘,‘c-,o‘;u,"rit}.»d’f"th_e'
‘State of South/Carolina specifying:at ieast one:negligent act or-omission claimed to exist.
nid the factualbasis foreach é.l;a.i.m-ba:s,e::d:qnt;:tne;;a..va@_l;ab;te.f_e;v;_ad:erfc;eaé_t_.ix,hé;t.a'rﬁe:o_fg.ua:erﬁ,n:n:g
‘of the affidavit. .Plaintiff intends to fle:an/Amended Complaint with:an expert affidavit within
fortyfive (45) days.

PRAYERFOR RELIEE

WHEREFORE;. Plaintiff;: PERSONAL CARE, LLC, prays. for. a judgment against
;Deffendhnts.,;._‘]err;ig N Theos; URICCHIO, HOWE, KRELL, JOHNSON, TOPOREK THEOS &-KEITH,
PA;‘Cheryl D::Shoun;-and TAYLOR; SHOUN, BOWEY &BYRD, LLC, as follows:

1. As fo the: Professional 'Nfé_g_l'i“g\ence cause - of action; for ;a ‘judgment -against.
Defendants; Jerry N; T&héé'& and Cheryl:D: Shoun; -ioiﬂt'i"a’ﬁ'f!“*‘,séve-f-ﬁ'.ly?é for all ‘actual
darmiages, special: damages, and incidental damages. all in-an amount to ‘be more
specifically provenvat tridl; the costs of this lawsuit; and such otfef relef as the Court may

‘deem reasonable:and. proper:

2. Assto-the Breach of Fiduciary Duty cause: of action, for a. judgment against..
Defendants; Jefty' N. Theos and Cheryl'D, Shoun, joinitly ‘anid severally; for all actual

_.-qarﬁgg_és‘_‘: ‘'special damages, and incidental damages,. all inan amount to be: more
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speciﬁcal'iy-'pr.oven'fat‘t'riéI;lf."or;anf d‘rd{e'rﬁfo"h,di's'gdrg‘em'eht of all -'l'eg;a'l fe,ésahd3ot'heru:befnéﬁts;-:

rg_a.sona_pIe:andfjpr_cpen‘

3 As'to the Breach: of Gontrdctcause-of attion. for  judgment against Deferant

URICCHIO;, HOWE, KRELL, JOHNSON, TOROREK. THEOS‘-& KEITH, PA and TAYLOR vI‘S~HOUN'€

relief-as ;thez@ounma\y-sdeem.r_e,asonables.fand proper.

Respectfullysubmitted,

PENDARVIS Law OFFICES, P2’

:Thomas A, Pendarws (SC Bar # 064918)'
Catherine- "Carey B: Kemey (SC Bar#)
200 Carteret St Suite A

843,524 9501 Fax.
Thomas@PendarwsLaw com
www. PendanvisLaw.com

Lawyers for Plainti f&.«RERSONAE«@ARE,‘Z-i NC:

‘Beaufort; South: Carolina

Miarchi4, 2013
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RECEIVED
-~ Nov 01 201

‘STATE:OF SOUTH:CAROLINA,  ['INTHE:COURT OF' COM‘MON PLEAS SC Court Oprpea[s
"‘C:?f@UNTY%QF'.Crilii’.RfLESuTQN_ 'CML ACTION NO. 2013:CP-10-1396°

‘PeRsoNAL CaRE, INC.,

o 28009:40 8379
NUﬁlS’H&V;)%“ |

Plaintiff, VERIFIED
AMENDED COMPLA
~ :(Jury Trial Demanded)

oo ERH)
" 300

~

14.  Professional. Negligence]|’
2: Breach of Fidugidry Duty::

N
=
Loy
X2,
e
o
o
=
<
|3.  Bregchof Contract: 8

ry
TAYLOR SHOUN Bowusv& BYRD LLC

Deféndants.

PRlaintiff, PERsoNALCARE;INC:, Oninformation, balief; and established facts, by -aid
through theirundersigned counsel,icomplaining-of Defendants, Jerry N. Theos; URICEHIO,
Howe, Krect; Jomnso N; TOPOREK THEOS & KEITH, PA;: Cheryl: D. Shoun; and TAVLOR,
SHOUN, BOWLEY & ByRD; LLC, ‘WO'Q.l.dijiréffSpeé,.thily:iéh.cw‘ to this; Honorable Court. the
foliowing: | . "

‘SUMMARY.OF THE CASE.

. “This legal malpractice Amended Complaint cénters upon the Deféndant lawyers’
« dpproximate twe ('2=):~'$'j§e.ar»dfeléy&i‘tl:;teﬂihg Plaintiff, their client in an underlying.lawsuit, that

‘a defamation:counterclain had beer fiiéa:"gga'ifns‘jt-‘Plain.ti'fﬁf' ’pasevffbn *a,ll.eged d?fémattiﬁy-

statéments.in;,

lawstiit. "‘DéfendantSWaCCBPted th‘e’?.rqPreSénta'!iO'n-of Plaintiff oritg’ ‘clgi_m‘s’a’gaihst_'athrrﬁ'er
employes:for. breaching: her duty.of loyalty and profiting from use. of Plaintiff’s propriety,
cligntlists: Priorto suit beingifiiled,one of the Defendant lawyers published a letter tothird-

patties-or behalf of Plaintiff-containing allegedly defamatory statements about the formier



émployée, and’not long afterthat the Defendant lawyers filéd ‘suit on'behalf of Plaintiff
againstthe:employeé: BasedontheDeféndantiawyer's éllegedflz_y:-defaimatorx:_staﬁter'ﬁe‘ri‘t's,
'thé“fgﬁﬁﬁﬁémPﬁbxeelﬁiedfa’naa‘nswer and counterclaim for dé:fafmalign;ag:aih_"‘st:'ﬁlgiqt;i'f"f;.: on
top of the damage frorithe liabllity éxposure, another darage:causéd bythe co unterciaim
Is:thatit does, of course, takes.away from a jury's full aftention 16 Plaintiff s'clairns; which
the: Defendant awyers had: agreed 1o pursus, Flrher compoundirig the rror, the
:Dl’efe'hdénzt?'éWeCS'._and‘f‘lawf-ﬁrms"neg,iect"ed to teli:their ,ci:iént:,f Piairiti'fff;-"fo_r'mqré‘{han'--tw.o
yearsaboutthe factthe Plaintiff was being sued for money.damages beca use of their.own.
allegedly:defamatory ‘staiements. Defendants also nieglected 16 tell Plaintift that the
Defendantawyers were 'ﬁh@f¢¢3§éﬂ<wilhe$sfé§7“ﬁ.é.ca,us'é:{thg,Défen,dant_ilé‘;/vysré-’;ali_eged'
tortious conduct took: place prior torsuit bising filed and that those circumstances created
anon-waiveable:conflict of interest:and an immediateneed forsubstitiite counsel. At the
tdal:ripe-age-of about 2'V:+years; the: Defendant’ lawyers* filed-a motion to-be: relieved

based op.that:non-waiveable :conflict, which: was granted; :causing the- need for other

Jawyers to be engaged and compensated:io. take over-he representation to defend the
colinterclaim: Plairitiff's insurance coverage would notpay for'a lawyerto take over the
representation;on. Plaintiff's claims, only fordefense of the counterclaim. With ne.lawyer.
atthe helmfor Plaintiff:s’claims  Plairitiff was tasked with the difficuit challenge:considering
the. age of the:underiying case:to:find:replacement:counsel:to-finish the job on'its:claims
‘againistithe employee: The:underlying case: remains pending;: Because:the:three year
dnnivérsary,of thecolinterclainiis approaching, because Defendants may.claim the statute
‘of limitations:on Pialntiff's malpractice:claims.runs on:that date, and because Defendants:

Page:2 of 17"




created by Defendants require Plainfiff o commence this lawstit and simitaneously move
to'stay this‘case until tha untieilying lawsuithas been resolved as.ﬁér the:Supreme:Court's.
instiuctions in Epstein.v. Brown; 363'5.C. 372, 610:$.£:24'816, 821-(2005) (citing cases,
and-‘other-authiorities commenting on'motiohs 16 stay legal malpfactice éases: while :
of limitations),

_PARTIES
2. Defendant, Jerry N. Theos, s, Upon information and belef, & ciizen and tesident
of Charleston County, .South Carolina, :and is:licensed to practice law and render-legal
‘sewvices in"South"Caroling:
3, D'éféﬂdant_ﬁiﬂ.RlQC.Hl,.O}_;F‘ibWE{-_KRELL_,:JO,HNéONﬁ.:tbPOREK'-THEOS&FKEWH;ﬁAaiisaupon'
inférmation and bielief,a, Professional Association-organized and existing undef the laws
of South: Carolina, with.its: pfincipal place of business i Charleston’ County,-South
Carolina. | |
4. Defendant; Cheryl'D: Shoun;is, upon.information.and belief,a c,iiize,n-an,d',.-r.es,i.d,é,nt't
‘of Charleston County, South Carolina, and. is: licensed to-practice law and render-legal
services:in-SouthiCarolina. ,
5. Deferidant; TAYLOR,'SHOUN; BowLEY & BYRD; LLC i_s.-or'was;:iuz)iobzintérmaﬂ@éaf‘ﬁ
belief; & Liniteid Liabiity:CérpoFation-organized and éxisting under. the laws of South
Carolina, with:its:principal place:of business in Charleston.Counity, South-Carolina:
6. Plaintifl PERSONAL CARE; ING..-ls a Corporation ofganized and existing under tfie
laws of: SouthCaroling, -providing ambulance services for. thie' community in Beaufort,
Chatleston; Colleton, Hamptan.:and Jasper coufities in South Carelina,
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JURISDIGTION

7., THiS'Court has jurisdiction over'these matters based upon:Aticle V' of ihe:South:
Carolina Constitution; S:C. CodéAnn. §§'36.2-802'and 36-2-803, and its plenary.powers.
8. Venuein'this Courtis proper as Defendant,Jeiry N: Theos, and Defendant, Cheryl
D.:Shauh,;are; tponiinformationand belief, citizens.and residents-of Charleston County,.
South-Cardlina; Upbon-information and: belief, Defendant, Jerry N: Theos, Défendant,.

YRIEEH

| HOWE, KRELL, JOKNSON; TOPOREK: THEOS:8:KEITH, PA, Defendant, Cheryl D.
Shoun; @nd’ Deferidant; Tavior, SHOUN, BowLEY. & BYRD, LLC, maintain offices in-aind
provide:legal sevices for cliéhts:in:Charleston County: South Carolina:

9. Atallfelevantfimes, Defendant, Jerry.N. Thes (‘Theos’), was,.uipon.information.
and'belief, a Memberand QWﬁer'Qf:f[j)_g‘féﬂdéﬁht@-'Uhlc'c'Hji_:oi,{HdwE-,-,KREL_L..,_Jp'er}'aSQN.';'T.EJ-POR'EK%
THEOS-8/KENTH, PA (URICCHIO . HOWE?); and'was-acting as:its agent.

10 Avall relevant tiries; (he'dets, oiissions, and liability of URiccHIG: Howerincludes
the-acts-and/or omissions:of its;agents, principals, employees and/or serva ntﬁjs;.ih@.liidiﬁé
but ot fimited. {6 ‘those:By. Theos, both.directly’ and Vicatiously; as well-as jointly and
severally; pursuant 1o:principles: and.doctrings-of non-defegable duty, corporate liability:
apparent authiority; agency, ostensitile agency, and/or respondeat supsiior:

11, At allfelévanit tines, URicEHio: HOWE acted'by-and thfough s employeesand.
agents, including but not iimited to Theos; wha acted within the: course and scope:of: his

‘employment and/or.agency.with:allimplied; inherent, apgparent and expréssaiithority to-0.
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Jﬁiihdfz'hié:'master',aﬁd:;priﬁijgl,b)‘{ his‘willful, wanton ahd reckiess.actions and/or omissions;
making URi iiéH_ié,;}'H,’dws ~y‘iqari_'¢u,s_ly.Iiatfn‘le;for.:js'ame,f uinder the principles and dogtrines of
and/or respondeat supgrior.

A2, -Atalirelevanttimes, D’efendanf»;.~Chery!,D.'Sb:;:ti'in {"Shoun"), was, uporiinformation
and belief, ‘@ Member atid ownet: of Defendant, Tavior, SHouy, Bowtev<& Byro, LLC:
("TAYLOR,:SHOUN?); and:wasiacting as:its agent..

13 Atallrélevanttimes, the acts, omissions,:and:lidbiiity of TavLoR, Soun includesithe:
acts:andior omissions:of its agents; principals, employees.and/or servants; including but
hotlimited to’thdse by:Shaun, both directly:and vicariously, as well as jointly.and severally,
pursuant to principles-and doctrines of.non-delegable duty, corporate liability; apparent.
authority;‘agéncy; ostensiblé’agency, and/or '-r;e'stjiondeét-'superién |

14, At:all times relevant;, TAY:OR, SHouN acted by and through its employees .and.
agents;including E;;.?ztil.!-?‘:hbi?',!fmi!?si to Shoun; who:acted within'the;codrse and;scope C?f..::h'ef‘.’
_e‘m_pl'b;ym'ent{jan,d/qrajgencywi_(h;'a'II implied, inherent, apparent and express:authority to.so
bind Ker. master and. principal by theif her willful; wanton and reckless actions and/cr
omissions. making: TAYLOR, SHouN:vicariously liable.for.same: under-the principles:and’
doctrines of non-delegable.duty, corporate fiability, apparentauthority, agency; ostensible
agency and/or respondest superior..

15;  Atallrélevanttimes; an'cj:‘upanin_f’or:matiqn?;a'nd:bel,ief,'rhe'quapd;shcqn'z(goll,ectii‘/élyi'
“Defendant Lawyers”yacted as.coscounsel for-Plaintiff, PERSONAL CARE, INC.,{('PERSONAL
CAREY): .

16: Defendant Lawyersaccepledthe représentationof PE?R'ﬁGNAL»Csasfxo'ipurst!ézcj!ai‘rf-is
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against its former employee, Hattie M. Askew (“Askew’); who resided inHampton:Counity,
South Caroling; for her allegedly toftioUs- activities in' vidlation. of her ‘contract ‘With

PERSONAL CaRE,"a majority ‘of. which took place: andlor had. conséquerices in Beaufort

" County, SouthCarolina,

7. Asan integralpart.of the Defendant:Lawyers' acceptance of the representation;.a
coniract:of representation Was:entered by and between"URICCHIS; HOWE and TAYLOR;

SHoun; arithe: first part, and ‘PERSONAL CARE; on the second part: UriccHio, Howe and

TAYLOR; SHOUN‘Will-be referred to'as the “Defendafit Law Fifms:"

18.  ‘Ori. September 14, 2009, Theos sent:a létter, as:agent-for PERsoNAL CARE; to
counsel for Askew:and.a simultaneous cdpy to third-parties containing’staterments-abatit

Askew:that Askew:latér claimed were allegedly-defamatory about:her:

9. On December '10; 2009; the Defendant Lawyers: commenced: an action in

Charlesfon Courity; :styled Personal Care, Inc. vs. Hattie M -A"skew.»d/fb/a.fLiowcountfy-
Medical Transport; 17c: Civil Attion No::2010-CP:23:626 ('the: Askew lawsuit')

20. -OnMarch:9,,2010,;Askew!fi Iédﬁa‘n Answer and.Counterclaim:asserting.a_claim for
defamation. (“Askew ‘counterclaim’) against PERSONAL -CARE based On' the: ‘alléged

,d_é'fémafg;yg;s'ta:temen'tsi"iin:’ﬂthe.ie‘ﬁer‘i‘puB'Iished":}'By:Theos.

21, :Defeiidants'did fiofinform PERsONAL GARE aboiitihe Askew counterclairh until May

2012, moreithantwo.years'after the:counterclaim had been-filed.

22. -Defendantsididnotinform PERSONAL CARE for more thafh two years thiat becatise the
Askewcounteiclaiim was based on-the letterviritten:by Theos, a conflict-of interest had
afisen betweeh Defendants; on-the: one’hand,.and their client; PERSONAL CARE, b:n«_i’..thé.
oitier. |
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23, Defendants did ot toinform PErsoNaL CaRE for more thian twio years that because
the Askew. colinter¢iaim.was-based:on the letter wiitten by Theos, it was highly. likely that
they-wotild:becalled. at trial:as witnesses:and-therefore would.notbe able to:serve as trial:
caunsel, which would:cause-su E'Slf?b.tﬁiaﬁffprejuéi,ce-lto,Askew: counterclaim.. *

24 The existence 'of the.Askew:gounterclaim, the factual basis for that counterclaim;
and the; prosecution:of-that:counterclaim at the-trial of Askew lawsuit will,-as: a matter of
necessity;require the jury tofeduceits focus from 100%:0n PERSONAL CARE! claifs against,
Askew and diréctattention to the Askew counterclaim, IRereby causing injury to PERSONAL
Cane and:reducing the:chances.of sugcess on it laims

25 .On’ March. 42, 2010, Askew's counsel filed a motion to change' venue : from.
Charleston County to'Hampton County, which was heard and granted in July 2010.

26, At'the time of the Jblx 2_0:'1';0i,'h§ja,rir-.}:g.- Defendants;were: required fo, but did not,
produce. evidente $h6"'¥1f19:"th?af’-?V'ejﬁifl?.%!Ié Was proper in some county other than Hampton
LCbunty:n |

27, Atthe Askewilawsuit was:filed and:at time-of the July 2010 hearing, evidence was
avaliabletosestablish venue:in Beaufort.County; South Carolina:

28:  Prior to-filing the Askew lawsuit; Defondants knew or should have known that
Beaufort:County:was:where the most:substantial part-of the:Askew's acts or:omissions
oceurred, where PERSONAL. CARE primatily.operates, and where & substantial number of
iwifiesss rEsiged, |

29. Defendants:should havefiled the:Askew lawsuitinBeaufort.County, or priof to the

‘hegring in-July: 2010; 'stibmifted affidavits.and other evidence oph_os_',iﬁn_’g; the imofion fo
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transfer-venue'to Hampton.County:

30:  Shorlly:after May 2012, after the: Deferidant L:__aw:yer"s*'__ﬁ'fs't'di_‘séIOSéfd'z\tdz PERSONAL
Carethe existence of the Askew.counterclaim; new lawyers wéte.retained on anhourly fee:
basis plus expenses to. take over the:rep résentation of PersoNaL CaRE in defense of the
Askew counterclaim.

31. f;T,hg;@jgfetjaa‘r_;;lejawyéjr's}e'rrbjrs proxiiiately.caused the Askew counterclaim and their
delayininforming their:client aboutit caused new lawyers to:be retained on-an hourly:fee:
basis plus'expenses fo take over the represenitation of PERSONAL CARE if defenise of that
counterclaim:

32 InAugust 2012;in the,Askew IaWsuit, Defendants filed & rotion t67be relievéd.as

counsel for PERsoNAL Care basedion:a confiict of interest under Rule: 1.7, RPC.

33; By Aipgust;2012; PersONAL CARE had alféady paid Defendants approxithately.
$40,000'in.legal fees and "expe‘nsefs . :Addifional legal fees and expenses.continue:to be:
inclrred to defend PERSONAL CARE against the Askew counterclaim.

34; AfterAugust2012,the Defendants preparedaproposed Order granting their motion
toibe relieved as Personal Carecounsel,

35, .On.Novembe r+1, 2012; the' tfial court 'signed the pioposed Order pre ﬁgred*"py
Defendants.granting: their motion to bie felieved aimost three (3) years.after Defendants
filed the Askew:lawsuit: |

36. ‘The ?d‘?f“-Qﬁéhtiﬁgs-l?ﬁfﬁ'ﬂﬁah!é"IIQOI.!O""Q‘be-"i'»é'ié\(édiolff‘Y‘éllbYVQQ.fPéRS'iO:'NAL CARE:
sixty/(60)days;, inti.December 31, 2012, to obtain new counsel..

37 ‘The Orderigoeson to state that PERsoNAL CAREWoUld be fequired to: proceéd: pro
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::_trfia;:: @ corpgration. -cannot. represent ‘itself: :and. Mr.. Cignavitch, PERSONAL CARE!
representative,. is:not:licensed to-practice law.

38, Afler November 1,2012;a hearing was held onPersonaL Care' second motionto
change:venue:

39, ’_f_Th?,ei'c'btifﬂ‘fdé’dié@i?‘éﬂS‘,‘QNALC?Z\RE'sec&it\d‘;mo{ion-tOicﬁéhse"V?nue'°’“"“’e‘9r°“;"-ds
thatthe Deféndanis failedto'submitevid ence:supporting venue'in:Beaufort County Whert

the firstvenue motion was heatdin July2010.

40.. .As:adirect and proximate:resuit of the Defendants’ errors, PERSONAL GARE was
--fb‘tjé@ to-spend ‘additional funds and ‘commit:time:and othef resources:to mitigate the
damages caused as a;éf_'fe,ct;ande.'roxima't'e; result of Defendants’ errors. |

4% The claims:and counterclalms inthe-Askew lawsuit remdin unresolved

42 _-;Asgaéﬁsdirecf'.an.d'f‘_!;’-rqxi'ma_té‘sresuits,of-'ther Defendants’ errors, PERSONAL CARE:is:at
substantial tisk of 4 verdicton the Askew counteiciain.

43, Had Defendants followed the rules for.client safsty and protection foliowed by all
réasonably pridentlawyers in South Caroling and ticeby mieeting the standaid of care
forlawyers'in South Carolina handiing.the'same or similar matfers, PErsONAL CaRE would
nothave suffered the financialfosses itincurred, ingluding:actual damages; corisequential
damages, andipiejidgment interest.

44.  Defendanishave refused:to-admitiheir fault for the financial losses theycausedito
PeRSORAL CARE;,

45.  Defendaiits have réfusedfo-accept ineir responsibilty to make PersonaL CARE

whiole:for.the financial losses they'catised 10 PERSONAL Care:
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46: ID.éf‘é'n:da:m's\hava.»"refq_'sgcj toroffer‘even one penny fo.make PERSONAL CARE Wholg:
for:the financial losses they caused 1o PERSONAL CARE..
FOR:A FIRST CAUSE OF:ACTION

(Legal Professional Negligence)
{(Against Theos.and Shoun:Only)

47 ‘Theforegoing Paragraphs are reiterated andrealieged as though setforth verbatim:
48:  Atall relevanttimes, aclient-lawyer relationship.existed between PERSONAL CARE-
and-thg Defendant Lawyers.

49;  The'scope.oftheclient:iawyerrelationship required the Defendant Lawyers, ameng:
otherthings, 1o Brotect PERSGNAL CARE interésts and pu rsie its.claims againstits former
employee, Hattie'M. Askew, for her-allegedly tortious: activilies inviolation of?he‘,rzduties:‘dff
loyalty and in-Violation of hier'contract with PERSONAL CARE..

50. Upon iagreeing to represent PersoNAt CaRE, Deferidant Lawyers impliedly.
'Efeﬁ'fé.ﬂ'sﬁﬁﬁéf’ ‘that: they (a) possessed the requisite degree of learning, skill,;and ability
necessaryto the pracfi'c'é."df'-’iﬁ"e';pro‘i‘eSSEo'n'iiﬁ'at ofher‘-i'éw‘y',ers:io.’rd inarily;possess; (b) would
exgrcise the bestprofessional judgement;and(c) wolld.éxercise reasonable:and-ordinary
care:and:diligence.in the;use-and a_pﬁlicaiion,‘.«of“’ski'il-cand{;knowledgef"to their pursuit of:
PERSONAL CARE" Claims against Askew:

1. By virtue:iof their clientdawyer relationship, Defendant Lawyers.owed' duties tor
PERSONAL G4RE; Including thie Quty'1o protect;. preserve:and advance PERSONAL CARE"
r.,i.g.r'i"ts.-‘.a.n.d-:zin‘tfe_reNsts;.iby possessing and exercising !hé;;ﬁ'degre_e of ‘care, skill and learning:
which :othet- reasonable -aid ‘compétent lawyers would be’expécted 16 posséss.and:
éXé‘r_ciSe*lundér;t.r;e:-s‘ja'm'gzo.'n.éifn;@:_i.lar:-e.cﬂi_icum.stia_fnc':es..

52.  Theistandards:by which:itie Defendant Lawyeis' Satisfajctig_n-rqf'_t.h:_ei:ri};;:}'rdzfe_ﬁhsn._id}riélf
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duties are measured are:referredtoas the standard of care, which can-also.be described
as’client'safety riles.”

53 The "clientsafety rules! are general principals by:which competent and reasonably
prudent lawyers carry out thelr duties in iandiing their client’s matter o’ theif client's
interests are protected, |

84, itis aclientsafetyrule thata lawyer should be trainied on how to handle their client's
matter:so their. client's -i""ifjef:r,'e.f_s“t"s'.eare.?prote_éte;ii

85 ltisadlientsafetytule thataTawyershould followhe reqgitements of the'law when
handling the:client's:maiter-so:their.client's.interests are. protected.

56. Itisiaclientsafety rile thata lawyershould avoid doing or 'saying things that create
legal claifmis égéil@'S!,ﬁtheit'félieﬁz 5o thelr Glient’s interests-are protecied.,

57 itiss c'lien't-,S'éfé!y-{fq]g;-lhalr’a_' I.awyefﬁhdu,!d‘iaVOidAinng- or $§_Yin§ things that cause;
the dlientt6:spend more. money:on.legal-fees.so; their. client's.interests are protected:

56 lisiclient safely rule that alawyer shoidd keep i alsnt inormed on allmatters
concerning the client so.their.client's:interests are protected.

591 itis acient safety e that alawyer should avoid'saying or doing things that create -
a-conflict-of interest:betweenithe lawyer andithe-client so that the:client's:interests-are.
protacted.

B0. ltig:aitlient safetyruilethét no lawyer should sver needlessly endanger their-client.

81, When:alawyer breaks a'clientsafety rule the cliént is ngedlessly endangered..

- 2. When.ajlawyer broaks a ¢lisht'safety. e the-client's interests are: at fisk.
63; *'When‘;-:a_;l'awyer?&ea’ksza cﬁentﬁ;saf,é‘ty;ruie:.tha‘:sc_aus'es{‘ha'mw;,hé;_é,iémm.e. iawyer
should pay thi"client:for thie danfiages:

Page 11:0f"17



64.  TheDsfendantlawyersviolated theiclient saféty. fule to féliow the'réquirements:of

allegedly.defamatory.statements about Askew..

65 ‘The Defendantiawyers violated thie clierit safetyrule to avoid doirig.oF saying things
thaticreate legal claims against PERsoNAL CARE.

6. TheDefendant lawyers violated the client safety rilé to avoid doing or saying things
that.cause PERSONAL CARE ta:spend more:money on legal fees.. C
67.. The Defendant lawyers-vislated the client safety fule to keep PERSONAL CARE
informed on:all ma:fens.,3go_n;cerriing"Ps RsONAL CARE; including the.Askew. counterclaim:
68: TheDefendantiawyersviotated the clierit safatyriile to avoid sayifig or doing things
that.createa conflict of interestbétween the Defendant Lawyers and PERSONAL CARE.
69:  Because the:Deféndaiit Lawyers violated the client safety fules; the Defendant
iLféiMé'!f:S'n@ﬂ]ﬁsé]y;-gndange red their.client, PERSONALCARE; 1o a Tisk of an‘adverse:verd ict

or:he Askew:

70: ‘Because the :_D‘éfendant;z‘rfl"_a_wyers violated the client safely:rules, the Defendant
Lawyers needlesslyeridangered thieir client, PeRsONALCARE, causingittoinclr thousands
ofdollars‘in‘legal fees to-defend against the-Askew counterclaim

71, The.obligation 1o inform PERSONAL GARE abolt the:Askew counterclaim did fict
i n..volyé: Defendant Lawyers'exercise:of professional judgment;

72:. -Defendant-Lawyers' srors in:failing to'inform PERSONAL CARE:about the Askew -

courterclair

te nota result of the exercise of professional judgement; but were instead
'eerrJSsr.esuliing:ﬁ'om:'é_féﬁda;jt';L?Lwye_rg"ﬂf'ail_qrg!tpiéi’,(t’gré_isfe.,o'rdihary-:sj_k,ill;.a"rjd Knowledge:.
73: -Based.on the foregging, Défendant Lawyers:failed to-mest the minimum standard
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of-careiand thereby breached fheir duties toperform competent and prudent legal services
toRERSONAL CARE asWould-Ordinary and eascnable lawyers under similardircuristances,
74.. Defendant-Lawyers failed:to meet the minimum standard of care: and thereby

breachedtheir duties toperform competentand prudentlegal services andiotherwiseacted

in’.a. negligent; grossly negligent, willful, wanton. and: rackless:manner:in ‘such- other

particulars:as the évidence: in'this: ¢as6.may demonstrate:

75, " Itis feasonably foréseeable-that PERsoNaL Care would:incur'substantial.damages

inihe event Defendant Lawyers failed to mset the:minimumstandard of care in handling
the Askew lawsuit,

76, +As axdirect and proximateicause of Defendant Lawyers” actions, PERSONAL CARE
inGiirred aciial damages; special damages; and incidental damages, allin-an.amount.to

be: morespecifically:proven atirial:

17. 'WHEREFORE; PERSONALCARE prays:for judgment.on its professional negligence, |

cause of action:against Defendant:Lawyers for adtual damages; special daimages: and

incidental darnages..and such other.relief as the-Court may deem reasonable.and. proper:
'FOR:A SECOND'CAUSE OF ACTION
_ (Breach of Fiduclary Dutles)
(Against:Theos and Shoun Only)

78. ‘Theforegoing Paragraphsare reiterated and realleged as thoughset forth Vierbatim.
79. Atallrelevanttimes, Qefendan‘tftaw;/ec_szhad:and-owedrﬁducia'ry,- duities to PERSONAL
CARE: |

80. ‘Difendarit Lawyers' fiduciary duties to :PersoNAL CARE: included, :but were: not

limited 1o; the:duties oficampetence:anid foyalty,as well as the duty to actsingle-rindedly
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in preserving, protecting-and advancing'the rights ard ifiterests:of PERSONAL. CARE.

81. Defendant Lawye ‘had-a duty to keep PERSONAL CARE fully-inforfied-on-all facts:
material to the Askew lawsuit.

82.  Defgridant Lawyers. had: & duty 1o inform PtrsoNAL CARE about the.Askew.
counterclaim promptly uponilearning;ithad been filed.,

83: F@feff;a:hc!ai‘h_t Lawyers:had;a duty to avoid:continuing. to; represént: PERSONAL. CARE.
once a-conflict of interest ‘arose:based on the:factual basis for the As;geyyrcoqnter:cjféi‘mz
dlleged in the Askew lawsuit.

84.  Defeidant.Lawyers failed to:méet the minimum standard of conduct andthereby.
breached their “fiduclary- duties to provide: competent :and. prudent legal services: to
PERSONAL GARE ASWOUId bF d‘“ ary-anidfeasonhable fiduciaries under similar circumstances.
85! :Defendant Lawyers failed to meet the.minimum standard.of conduct and thereby.
breactied their “fiduciary duties: to ":"E'RSO-N.AE‘CME.‘-W.Qéﬂ,-‘. -among -other* things,. the
Defendant Lawyers. didf:ngi,._"ih‘f_orrﬁ‘s?P‘ERsoNAL CARE in'a timely ma_nner:;abéu'_t' the Askew.
couperclaim.

86: Defendant Lawyers:failed .Ei‘o*m'_eet-*fhe}:mihimumus'tand‘ar,dfof‘ conduct and thereby:
breachied their fiduciary:dutigs to/PERSONAL CARE in'SU Ch ofher particulars as the-eVidence
in e,th_isz;.ca's‘e?- may demonstrate.. |

87. A% a directiand proximate calse:of Defendant Lawyers' conduct in*breach of their
fiduciary-dities; PERSONAL GARE::Sustaiine_d;-:;c,ompensat;)ry-dahagesﬁ’ih,an amount to:be.
fhore:§pecifically proven. gt tfial..

88: Based upon Defendant:Lawyers’ conduct in: breach of their:fiduciary: duties of
loyalty, PERSONALCARE $HoGId be e;mi__t;e-g.,t_q;;ag'Q"r_dér-;régmr.ing Defendant: Lawyers and:
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Défendant: Law Firms: to. disgorge all fees -and ofhier benefits ‘obtained from their.
relaifonship with PersoNAL CARE.
89: -WHEREFORE, Personat GaRE praysforjudgmenton thisbréach-of fiduciary duty
cause :of action against Defendant Lawyers for actual, conipensatory damages:
disgargement:of legal fees:and all ofher benefits. from their felationship with PERSONAL
CaRe, and such other relief.as:the Court may deeim reasonable:and:proper,

FOR A THIRD CAUSE. OF ACTION'

“(Breachof Contract)
{Against DEreNOANT Law Fikis Only)

907 Theforegoing Paragraphsare reiterated 'and’;reéliegéd':asi't'hbugh?‘sietj’o'_r}.th:verbjat'im;

91.  Deferidant Liaw Fitms gntsred into a contract iiith PERSONAL Care, the terms of.

which-Oefendant Law.Firmsiagreedand contracted to provide competent and pruderitiegal
SEIViCes 16 puUrsUe recovery On'PERSONAL CARE" ¢laim against its former employee; Askew.
92 PersonaL Care: fulfilied all’hecessary: preconditions-of the coritract and escrow:

coritract, if ainy;. with‘Defendant

aw Firms:
93: DefendantLaw.Firms breached the'contract:with PersoNauCare.when Defendant

Law Fifms Sent & lettercontairiing allégedly-defamatory. stateinents-about Askew:to'third-

parties:and when'they failed'to inform PersonaL CaRE about'the:Askew counterciaim in:
a timely/manner.

94, As a diréct ‘and proximate.fesult.of Defendant.Law Firms' breach of contract;.
PersonaL CAREslistained-actial damagesin an amount to be. iiofe specifically proven at
tridl:

95, WHEREFORE; Personat Care prays for judgmenton this cause of dctish against:
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Defendant Law Firms for actual damages suffered andsicti other relief-as the Couri:may.
deem-reasonable and proper:

TRIAL BY'JURY

96: .Piairititf demiands a jury'frial 61 all claims:and issues: so triable,

EXPERT AFFIDAVIT

97.  Pursuant: to: S.C. Cope ANN. § 15-36-100(8) (2006) attached herefo -and
incorporated hérein by feferénce as Exhibit 4, is the affidavitof Robért D, Dodson, J.Dx,
an‘expert witness and lawyer-licensed. io._‘préétic‘e lawin Souith-Carolina; whichispecifies
atleastoneinegligent actoromission claimed to.existand.the factual Basis for.each claim:

. based on'the availabie evidence atthe fime of the filing of the- affidavit.

PRAYER FOR RELIEF

WHEREFORE, Plaintif; 'PersoNAL CARE; LLE, prays for a judgment against
| Deféhdaﬁﬁts;dgify'_Ni-_fti,eo.sf‘;lru‘éi;r_:'ﬂc;H“iic.‘-ﬁow.ej'fjkfszLL.:. JoHnson, ToPoREK THEOS & KEITH,
.PJN;;Gheryii?b.-.;shqun;j;an'df?frjam R; SHOUN, BOwLEY. & BYRD; LLC; as follows:.
_ "1‘.;,, As to the Professional Negligence cause of action; for a juggment against |
Defendants;; Jorry, N Theos and Gheryl D. Shouin, jointly. and severally, for-all-actual
damages, special:damages, and incidental -damages, -all in an amount to: be more
specifically jp’rOi\"/én;ai?t'riél;_vthe:;(;,;sgs~zof this lawsuit; and éiuc_h"qmergreu'éf:as-;,the;c;o,qnmay_
deerm reasonable and pioper.
2. As'to the Breach :of -Fiduciary- Duty' cause. of action, for a judgment against .
Defendants,, Jeiry'N. Theos:and. Chieryl D. Shoun; j6intly and-severally, for-all actual

damages, special-damages;. and: incidental ‘damages, all in @n amount to be more
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specifically. proven attiial; foran order for disgorgement of ail legal feesiand:ther benefits:,
for-pupitive damages;thg costs: of this lawsuit; and such-othier refief as the.Court.may-

deem reasonable and:proper.

3 As‘tothe Bréach of Contract Gause of action; for & judgmeni against. Defendant,

URiccHID, HOWE, KRELL, JOHNSON, TOPOREK THEQS & KEITH, PA and  TAYLOR}. SHOUN,

BowteY:& BYRro,.LLC, jointly.and:severally; for.actual damages suffered and such other-

relief.as:the: Court-may deem:réasonabie:and proper. |
Respectfuily submitted.

PetpARVIS LAw OFFICES, PC.

Thomas A. Pendarvns (SC Bar # 06491 8)-
,Cathenne "Carey’ B. Kerney: (SC Bar#Y)
500 Carleret St., Smte A

Beaufont,"SC 29902-5066

j843 524. 9500 Tel

;843 524 9501 Fax.
:Thomas@PendamsLaw com
WwwwiPendanisiaw: :com

Lawyers for Plain{if, PERSGNAL CARE, INC.
Beaufort, South. Caroling-

April 18,2013
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STATE OF SOUTH CAROLINA ) INTHE COURT OF_ COMMON PLFAS

“COUNTY OF:CHARLESTON.

Peisonal Care; Inc:,.

Plaintff;

vs:

STRIKING -

JenyzN Theos Uncchm Howe Krell [RULE:

__Defendants:

_. N N N i A et R S

IT APPEARING t0: thé' Court thal ‘Plaintiff Pérsonal Care Incy (“Plajntiff”) :and
‘Defendants Jerry N. Theos, UI‘ICCth Howe Kre]l -Jacobson; Toporek; Theos &: Keuh PA,
Cheryl:D;. Shoun -and: Faylor Shoun Bowley ‘& Byid, LLC (“Defenddms”) pursuant 10 Rule
40() of the: South.Carglina Rules. of Civil Procedure, agrc‘c;to:tsmke the. abov.e-captmned case
frofihe diicker. |

ITTURTHER-APPEARING that each party agrees that if the claim is restored within-one

year from.theidate:of this Ordef; the:starite-of Jiimjlations shall beliolled ds o all :consenting

parties duringthe timie:the ¢aseis strickeny and any unexpiréd portion:of te statite:of limitations
as of the date of this Order shall reiiaih atid begin to-run i the date the-claim isirestored.

IT 1S HEREBY-ORDERED that the dbove: cqptxoned tase be:stricken from the:docket in
z‘l.iﬁic;c.kiid.a.n,@ezwu.h.-t,he,; agreement of the:parties pursuant to;Rule 40(), SCRCE:

g RECEIVED

" [SIGNATURES O\J FOLLEOWING 4 PAGES] : NOV 01 2016

- SC Cout of Appegi




Chileston, Soth Caiolia

Ninith Judicial Gircuid,

€ J‘“dge

wi
]



"(843) 524 5000
(843) 524-9501 faxt

WE'SO CONSENT:

"'Thomas A Pendarws, bsq




WE SO CONSENT;

{843)577 “77“08 fax

Counsel for:Defendarits Jerry’N. Theos and
Urlcchlo, Howe, Krc!l, Jacobson,:fToporek Theos & Kenh P A.

4+




‘WE SO'CONSENT:

ZIDavxd WVOverstreet Esq

J262310u:1-






'STATE GF'SOUTH.CAROLINA. 1IN THE COURT OF COMMON PLEAS L
o N 'NINTH JUDICIAL CIRCUIT
‘COUNTY - OF CHARLESTON | CIVIL ACTION NO. 2013-CP-10-1396

Plaintff, |  CONSENT ORDER RESTORING
- 4 CASE TO:DOCKET
vE o {RULE 40(j), SCRCP).

':Jerry"N Theos"Uthcmo .Howe

“TAYUOR, SHOUN, BOWLEY & BYRB, LL

Defendants. '

It APPEARING fo-the Court:that Plainitiff Persohal Care: Inc. (*Piaintiff’}-and;

Detendants Jerry N. Theos; Uticchio, Howe; Krell, Jacobson. Toporek; Thieos &:Keith; P.A.,
Cheryl DShoun and Tayfor'Shoun; Bowley 8 Byrd, LLC (‘Defendants), pursuantto Rule:
40(yof theSouth Carolina Rules of Civil Procadure, agfes toresidre the above-captionad -
casé to the dogket; which:was removed by Consent Order on August 28, 2013: |

T8 HEREBY. ORDERED that the above-captioned ¢ase be réstored 10 the docket:

in siccordarice withi the dgreémiant of the paries pursuantts Rule40(), SCRCP:.

AND T 15°SO ORDERED..

i P o rne omnls R a0 E S b ot o e 8 T, 7 a8 0 8 g S i s
B v . R e A et A

Chlef Admmustratwe Judge
. L o ‘ ‘Ninth.Judicial. Circuit
. Charleston, South-Carolina

2014



‘WE SO CONSENT:

843524.9500Tel, = -
'_:Thomas@PendarvisLaw com~

‘Counsal for:Plaintiff; PERSONAL-CARE,INC.

..__R?:;S.HOUN BowLEY- &BYRD LLE."

“Page 2 of 2"






haILLcom> Phllhp Ferdengos
Andrea Goodreau <AGood|eau(d‘) )endwwnsldw com>
Lshoun@nexsen pruet.com”

:,<csh0un Bnexsen )rluet CoMm>; Cdtherme Byrd <catheriné@ibbesq:coms; “Don. M,,,i,ché!R

A DMlchcl@chdrlcaioncounts org)™ <DM1cht,I(a\dmrlesmncounw org> ) ECE IVED

NOV 01 2016
o SC Court of Appeals

.fPIease exiend.my:apologi€s to Judge Dennis 6or the it ‘ums(ance but Plamnﬂ is wuthdrawmg the-

'proposed Consem Orderto réstarathe case 1§ the: active tial igster as’ nol alf parhes Have:consented
{0 therestoration. . . .

s: Coffey:

oposed conse .
esto e wm be ﬁ ed nd as stated earher Taylor Bowley & Byrd L(,
wili be included;

withdfawn, and; we' will proéeed Wi -'formal motnon 19 restore

.

ur tiché aind aitention:to this miatter

e

:Eendarvi's‘i:a‘w"Office's:j{ PiC.

e, o
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From; Cheryl Shoun [cherylshoun@bellsoutb nel]
Sent: 'Fr!da ‘March 192010°4:00,PN -

e S ' u—therecould you—e-ma)l—the»—hnswer and Coumefelalm to ‘Bernle?-Hnot:ltkdo it Monday, —— —-- - - =

Hévea greatiweekend,
PRI O

 Askew (.could u:please:call me 668 0236)

RECEIVED
"NOV 01 2016
SC Court of Appeats.

‘Hey Berdio: ‘Hope this finds you'well.

We. Have Tecelved.an Answer and-Countarclaim af hehalf of the Defendantin thls action. 1 need, o gel a;
.copy’ ofb., e Courilerciaim.to: youia: response 18 dueApril9; May l fax to you? Will you: provide the: correct -

Also; you wlll' pleass; provlde your fisurancgiinformation, weé. wil submlt the Ccunterc!a?m to- your carrler
-asking:it.to defend and indemnify:you. We:wlll need a copy-of the policy It you: have lt; ;

“Thanks: Tlook forward:16 heafingfroim yoil

~Gherys,

Cheryl 0. 8k ur_\

formation transmltted with:It:Js confidential-attorney- -cllent communication: .or
f solely- ‘for:the individuat.or-éntity-to, whor It Is
) .not read <copy-of retrans
jutho zed dls o) natlon dxstnbutlon r«.copylng 3

‘THEOS 0054:_

3/1912010°
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Janet Smith

Eriday, March-15,.2010 4:15°PM

beighavitth@gsomeast.net

ot Cheryl'shotni:Janet Smith

‘Sublect:.  Afswer.and Countarclalm

Attachments::4481_00%:pdt A

Mr. Gignavitch: Altachiad pléase find:a filed copy of the:Answer.and Counterclaim; Janet

From: Coplér .
lday, March;19,:2010:4:26'PM
- Attached Image

To
Subyj

371972010

RECEIVE])
NOV 01 2016
SC Court of Appeals

THEOS 0055
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.,.bclgna'vllch@comcast netf
zJerry Theos Janet Smlth

Attachments personal;care extenslonltr i

Bemle

Lamso s ot hadiihia oppeitunityto, call and discuesthe- pteadings sent to.you-last week. |

~’gm"9°‘ v.next week, :and as.usual, everythlng seemis (o fail on.my desk when that:
appens..

‘ 'endlng' iAskew's-counsel réquesling an:éxtenslon of time-n: which:
) hink w cussed aatler, when we granted an-extenslon to

Is:a: rcutine prat;tlce and:|-have:no reasoi to think Itwill rot be- granted: You will
ay‘ glvlng us p!enty oftme to ta!k over the aHagatI
a;lsn due until: m[d-April Iwill be back ln my* ofﬁce on. April 6, 2010

_RECEIVED
NOV 01 2015
SC Court of Appeals

small, as:wel| as:an Informatlun transmllted with it: Is confidentlar attomey—cﬂenl communlcation'or
for:the Individual or entity to whom itls

lendqd'redp!ent--pléaééd ead, ¢o
ommunication immediately: Any: unauthorlzed dlssem!natlon, dlstdbullo
striétly; prohibited: :

“THEOS 0057

3126/2010.
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Jotry Theos

From:. ‘Cheryl:Shoin [eherylshoun@belisouth.net]

Seiit:  Tuésday, Apill 06;:201012:60 PV

Tor,  beighavitch@domeast net

‘ce;Jefry Theos; Janet Smilth

‘Subject: Personal Care v.Halllo. Askew ; .
Bernie: Hey. |-am back.In miy:offcatoday; arid have recelved corifirmation.of our-thirty- dey extension to
respond 1o the Counterclalm:in.this case.. Our Reply is.due on orbefare May 13, 2010

Pleasa letme kriow:a ime that is:good for.you forus to get togsther to talk-aver our response. We may
gvei bg'able:to dolt by phoneiifyour schedufels-full. Intlie meantime! will probably prapare-a draft and

send It to you s'a‘starting point.

Thanks.

o RECEIVED
o NOV 01 2016
Cheiyl-0:-8houn .

30 eadSumeL Sote 101 oS | SC Court of Appeals

‘Cherleston, S:C. 29401
{843)723-4020
(843) 7234021 Fax

“ThiS e-mali, 45 well:8s any:Information.transmitted:with.1t, is confidentlal attorney cl\eqt_<comm9n .ot
may-otherwise.be privileged or:confidentidl.and :iszlnte‘ndéd--so_tely.f_fqr»me-i‘n_d,l,v_l_dual. or'énlity to'whom itls;
-addrested; If you aré not the'intehded recipient; please do:not read, copy orretransmitthis, |
ommunication’but destroy’ It imimediately. Any:unauthorized dissemination, distribution or copyings.
strictly prohlbited. N

THEOS: 0059:

4/612010°
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Jerry Theos

From Cheryl Shoun [chetylshoun@bellsouth net]
Jay -'Aprll 08, 2010 12 54.PM

Bernle i forgd to’mentlorlw thié agaln please get your| lnsurance Info:ma(lon to me:ds' qulck!y as’ you: RE CEIVED

can.: Than

ChatytD Shoun NOV 01 2016
SC Court of Appeals

Sr 204
(843) 723-4021 Fax

This. e:mall, a5 well as'any informationtransmitied’ wlth it, I ‘confidential aitorney-cliént:communication-or.
th Wileged: or: conﬂdenttal and 1§ Inténded sotely for. the. lndlvldual or enﬁty to! whom l( is
‘nol.the: intende: ciplent, please do notread, copyior T8transmitthie
5o munlcatlombu(edeétroy lt mmedla : _Any unauthonzed dissemination, dnstnbuuon oricopying: ls;
Strictly: prohiited. . 3 C

41612010,
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'?’,-'?._"'_9;?33"“%5. ]

NOV 01 2016

SC Court of Appeals

""wlt'rxdrawn“from m -'-former ﬂrm. and’ have begun pracllclng wlth Nexsen
to give-that:iiy

l.want to st yi "é_kno_
Pruet LLC Jwante:

‘You'should ba eceivlng afetter in the’ fmmediste futwe perhaps ias early as: today, advislng:‘

ou: of(hls .
;changea ; estlngt

.?19 YOUF 7 ‘Hopefully the.letter gives yau the'option; of returnlng
It:can be faxad directly to me;at 414-8238. Ifyot wantme o
so:retum. th letior:as. qulckly as possible -J:can not physically

‘untilyour designation’is recelved.

© Yol may reach me.atithis-e-mall address or:at tshoun@ nexsenpryE . You may’ “also'feel free to.call
- s Al r8€, you.can discussgthis matter wlth Jeny

“Thanks so:miich, and 1, hop# {d hear: from you' I the immediate future.. Pleade remember that a. Reply
:needs:to the, Counterclaim: by Ms. ‘Askew.wiil.have to:be served. by the latter part.of May.

‘«Cheryl.

:Cheryl D.:Shour.

“Thils: e-mail, as well.as any. nfofmation: tlansmilted with'lt, 18:confldential attoiney-client: communtcallon or
' : [ al or'entity-to:whom’ itis,

ansmit this

distribution or* wpylng is

ﬁstricuy prohlbhed

THEOS:0081

47132010

e






RECEIVED
NOV 012005
SC Court of Appeals

NEXSEN|PRUET

Reémit Address

Past Office. Drawer, 2426
Columbls, SC 29202

Matier No. 047020:00001
Involce No- 53368064
lnvmce Diite' June 2, 2010
,Attomey CD. SHOUN

Re PER.SONAL CAREJING: - VS;HATTIE M; ASKEW D/B/A.
0 " { '.TRANSPORT FIRIA LOW: COUNTRY
MEDICv ,;TRANSPGRT INC..

-For Professional Services Reridered Through May 18, 2010.
PLEASE SEE. REVERSETOR. DETAILS =

COITEHECRAFBES ieeitiioion st sivsonivssinss i s S48

NEW BATACE S irnrisissid i s e e et tissppo i s 31, 44488

ALL BILLS ARB DUE AND. PAYABLB w FULLUPON RECEIPT OF THIS INVOICE A LATE FAYMENT CHAROE'
ROIARE % PER: MONTH WILL BE ADDEOTOANY,MLANCE REMA]MNG UNPAID:30: PAYSAFTERITHE

» orresii:
CRARLESTOICEE  CHARLOTYE NG  ‘OGLUMSIA GG  OREEMSEORONG. - GREDMILEISC uuoanuo.sc ‘MYRTIEBEAGH00  RALEIGH NG,

#3226-47700
Shoun- 00383



NEXSENIPRUET

Tnvoles Date: 6/2/10 Tnvoloe No. 53368064, Mafter No. 047020-0000

X

 CIGNAVITCH REGARDING MEETING
“TODISCUSS-COUNTERCLAM AND;
‘PREPARATION:OF REPLY: THERETO;
‘DISCUSS DERENDANTS MOTION TO
L ‘CHANGE VENUE. . N
{05/03/10: CDS * ‘REVIBW COUNTERCLAIM; CONDUCT- 2,60 1,040.00
' ‘RESEARCH: AS TO; ELEMEN‘IS OF

THEOS FOR:REVIEW-AND COMMENT:
CONFERENCE WITH MR, THEOS-
"REGARDING MERIT OF DEFAMATION
CLAIM. LETTER TO DEFENDANTS
-COUNSRL REQUESTING DEFENDANT'S
:RBSPONSES TO DISCOVERY WHICH ARE
OVERDUE: REVIEW FILE NOTES AND!

,‘NYERROGATORIES..AND'SECOND
‘REQUEST FOR PRODUCTION OF.
' DOCUMENTS TO DEFENDANT!

105404710 £€0s % PILEAND SERVE.REPLY-TO . 020 -80:00"
o COUNTERCLAIM: . S
05/05/10 €PS  REVIEW FILENOTES; PREPARE 0.60: 240.00

ADDITIONAL INTERROGATORIES AND
REQUESTS FOR'PRODUCTIONOF
DOCUMENTS; FORWARD TO MR THEOS-
o : FOR REVIEW AND COMMENT: o
Total Fees: , :$1;440.00.

. <OPRCES X .
CHARLEATON, 6G°  CHARLIITE, NG COUGAIBIATBE:  GREENSBORQ.NG:  QAEEMVALESC. KATOMNEAD,SC,  WYRTLE BEACH BC:

RACEIGH, S

#3226:47700:
Shoun00354:



NEXSEN|PRUET

| Ciinelech
.CD. SHOUN

-Tot

T T $1,440.00;

-D?‘l"\é’!’:f{‘.’
COREEVON 8¢ CRAROITE NG COWMBIABU  ORSEvEORO.MC  GREEWALIEG WRTOMWEADGE  MVATIEBEACH6Z .  RALEHGH NG

#3226-47700
Shaun 00355



NEXSEN{PRUET

“Post Office Drawer 2426
’-Columbla, SC 29202

.,047020 00001
53368064, .
June 2; 2010
"CD SHOUY, .

esnmeens 51,4488

AL BILLS A.RE DUE A’N’D PAYABLE 1t FULL UFON. RBCBIPT 0)“ THIS! !NVO!CE. ."L' 'TE PAYMENT CHARGE
OF l Vx% PE.R MONTH W)LL BB A.DDED TOANY:BALANCE REMAINING UNPAID 30 DAYS AFTBR THP
Bn.LENG DATE: .

S TOFHCRS N
CRAREETON.BC - CHARLOTIENC  COURBASC:  GRR WHG: -

KB 6C- WATOWHRAD,SC  WYRTLEBRAGH 86%  RAVEIGHNG.

#3226-47700.
Shoun 00356
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Remit Address_'
Post Offics Digwbr 2426
Columbm, -sC 29202

. MatterNo 047020-00001
Invoxce No
Invcxce Date\

AAttomey

Re PERSONAL.CARB nqc: VS, HATTIE M, ASKEW DIBIA-

..o ocrmesmseenmissosora i $1,444.88

2 SIA.'44T4;88

‘ALL BILLS ARE-GUB AND PAYABLE DV PULL ( UFON RECEIPT OF THIS INVOICE, 4 LATE mymm CHARGE
OF i A% PSR MONTH DED TO ANY BAI.AN RBMA!NING UNPAID ‘30 DAYS APTERTHB

WUE S MUTONKARSG  WVANEBECH G0 RALEIUNG'

CHARLEGTON, BC CHALOTIE, NG ‘Coibden; ¢

#3226-47700°
‘Shoun’ 00357"
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Kerr, Mli:-heflle’rt-;,_ _

From; Kerr, Michalle T.

‘Sent; Monday, June 07,2010 10:20 AM ' : _ )
Yor ‘bclgnavkch@comcast net' :
Co: Shoun; Cheryl D, ferry@uricchlo.coms; 'Janet@uncchlo com’

S'ubi'a'ci Personal Care, inciv.. Hamo M Askew Anached med Reply: foryour revlaw
'Ahnchmants. 676565 o PDF

Bemie!

Attachad please find: foryour.raview:end file. 8 Filad Starmped copy.of the Replyiio. chnterclaim fri the. above-
referencad ma!ter Should you have -any:questions or'concerns; “plesse letus: know::

Thanks,
- Mighello

R ECEWE)
Michelle T. Kerr.

Asslstant to Cheria- W, Glackbum; _
Patil A Dominlck; ChsryID Shoun : - iy NOV 01 2016
and- Mar{iyn Trsvino

NEXSEN PRUET . ) SC Court of Ap
1205King Strest, Sulte 400 - : : . . - : p ea,s
:Chafieston,:South Carslina: 29401 '

P.0.Box 488 (29402)

: 43.720. 1780 F. 843, 720 1777

. m': Kg'm@ngxgg)pmg som’

CONF!DE ,AL OMMU JCATION: This Information contalried tn Ihis: message may,contaln 1agalfv Pfé"“egft: s, 4

‘and confidentlal Information Intended only for the use of the individuelor entlty named above. If therea ?i{:u:m of
.message.lsact the-intended’ reciplent; you are. hereby notified that eny dlssemination, dlistribution or-d upbc

1his transmission g striclly’ prohibited. If you higve received this communlcation In error, pledse. m:»!ﬁfy us i yco ies.

“telephone: or em |mmedlatety and return.the oﬂglnal messags1o us or dastroy all prinied’and’e ectrofn c. kg‘ "

“Nothing'In an slon'is'intendgd 1o be an elecironic signatire nor to-constitute:an dgreerment o 8;“& A

‘under. appllca I8 law unless: o!herw?ea expressly mdlcaled ihtentional tmercepnon or-disseminaticnof electro C
‘mall not'belonging: lo you may violate federal of alate law.,

ﬂachmem) is.

- “IR§ CIRCULAR 230:NOTICE; Any faderal tax:advice contained in'thls: commun.csllon {erinanya
notintended or writte to be-used;.and cannat be Used; for-the purpose of (1) avolding penalties. u;t?e:':ge internal
:Revanue Code or {il) promoting, marketing of: recommendlng sny transacion or matier address 6d:in
;oommunicatlon ’

6/72010: .

¥3126:47700
‘Shoun 00666
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STATE OF SOUTH CAROLINA'

y IN THE COURT:OF COMMON PLEAS
R Y -NINTH JUDICIAL CIRCUIT
COUNTY OF CHARLESTON ) C/A NO.2013-CP-10-1396
PERSONAL CARE, INC. b
Plaintiff, ) o o
| ) AFTIDAVIT'OF JERRY N, THEOS.
w, ) |
JERRY N. THEOS; URICCHIO, HOWE, )
KRELL, JOHNSON; TOPOREK, THEOS' ) '
SLL JORNSON, TOF ) RECEIVED
AND: TAYLOR, SHOUN BOWLRY & )
BYRD, LLC, g NOV 01 2016
Deféndant, )
3 SC Court of Appeals

The ufidersigned, Jerry N. Theos; having been duly sworn, héreby deposes and says that;

1.. Lamea partnerof Uticchio; Howe; Krell, Jacobson, Toporek; Theos & Keith, P. A.
2, Yam over the: -age of ¢ighteen, Tama party in this-action, and I'am: competent (o testify
conceming the ‘mattéts contalned i this- Affidavit; and 1-sdbmit this ' Affidavit ‘with

information based o' my personal knowledge; and, if:called as a witness, could ot would
tesufy to the:truthiof the facts.stated here.

3.. That, prior to' représenting Personal Care; I:met with Bernie C:gnavnch to discuss
jAskew s, actions.:and the hiarm her actions. caused Personal Care; at our: meetmg, Mr:
Cignavuch insisted-that I write thie dllegedly defamatory letter’ (attached as Bxhibit 1);and
£o-copy the-létter:to. a-third: party-(a dialysis: clinic)-in’ order to €nsuie thatthe dialysis
linic was aware:of Ms. Askew’s actions which'Mr. Gignavitch alleged caused Personal
Care harm; T.advised-Mr. Cignavitch that sending such.a letter-to a.third :party: could
expose Personal Care-to & defamation counterclaim, but My, ‘Cignavitch' insisted that the
letter be sent to-the dialysis clinic:as well..

4. Further, before the allcgedly defamatory 1etter was sent, M ngnavitch ‘and his manager
sz‘.P‘tko were again advised of the. potemial of a defamation: oounterclalm arising: out of
the aﬁegedly defamatory letter, Agaln, my co-counsel- Shoun. and 1. expressed our.
conce t:forwarding the¢ leiter to w-third:party: Se¢e Email from Shoun-to Theos
I¢ ptember 4,.2009 statmg “Ltold. Tim [ am hesitent. fo write the. dialysns climc'
. Bates numbers‘Theos 12.and 13.

S Despice ‘these warmngs, ‘M Cigoavitch insisted that [:forward the letter to:a third ‘paity,.
and:the letter was. prepared ‘with.information that. Mr; ngnavitch provxded to Ms Shioun.
and me.




6. Initially; as' sworn fo in both his- initial Vetified Complaitit and. Amended Verified.
Complamt the g;avamen of M. Hngnaviteh's claim was that Shoun and'X did not. advise
unwrclaxm for:oyer two years._; In hls venﬁed Complaint M,

_Mr C:gnavitch’s swom allegation is repeated by his expert Roberl D Dodson, g, D
where, in his:sworn. Affidavit. he-asserts:
“I am also cxtreme]y critical of “Theos and; Shoun for:nof: timely -advising
their client about the: countérclaims agamst it According to the Verified
Complaint Theds.and Shoun* ncglected to tell thelr client, Plaintiff, formore’
than_twg -years about the fact the:. Plaintift’ was_ being: sued. for money
-'damages hecause of their own: anegedly defamatory statements jlfhgo
.and ' not: _ ‘

:contradxctory ‘to what reasonably prudent lawyers would do under Ilke or‘ ‘
-simtlar clrcumstances /] (failing d

Howover the followmg emmls (attachcd ay Exh:bus 3 to 8) refute Mr:
Cignavitch's and’his expert’s original sworn agseitions:

.L. Bmail‘from-Shoun:to- Cignavitch-dated March 19, 2010; “Hey Bemie: Hope.

-lhl finds ; you. well, We, have teceived an Amwer and. Counterclaim on behalf of

the ] ‘,efendaut‘»in this. acticn 1 need to get a;copy of the Counterclaiin ‘to you;-a

Aesponse is; due Apnl 9, May I'fax to you? ‘Will-you provide the correct: aumber?
... Thaks, Ilook forward to’ hemmg from you,” Bates number ’Fheos 56,

2. Bma:l fmm Smith; 16 ngnavitch dated ‘March :19; 2010 M. ngnavltch
attached please find-a filed" ‘¢opy; of the Answer and. Counterclaiim.” Bates fumbeéi
Theos 54 -.55;

.3 Emanl from Shouirto: Ugnavntch dated March 26; 2010 “T am uttuchmg a copy
of @& lettet. T -am: sendlng to Askew's counsel requestmg an extension Of time in’
which to respond' to !he Cot ‘telclglm As lthink we dxscussed earhe1 whcu we.

| _ .._‘I smcercly apprecxate your
“look forward to - ‘talking ‘with-yoir régarding the
Bam nnmber'[‘heos 57 - 58.

4 A Emml,.:from Shoun to: Cignavitch dated April 65 2010 “Berme Hey. l am

erclaim in this case. .Our-teply is dueon’c r-'vbefore May:13,
2010 Please let:me Kn wal ‘time" that:is .good:for you | for us:to. getitogether: to’ ‘talk:
over out response:” WEimay even:bie: able 10.o it by plione:if. your schedule is full.:




In: the ‘meantime; I will probably prepare a draft-and.send it to: you'as, & starting:
pomt & Bates ‘nutnber Theos'§9:

5. Bumail from:Shoun to Cignaviteh dated Aprii 13,°2010! “Please remomber that.
'y reply to.the: ) lalm by Ms. Askew will:have: to'be served by-the latter: pait.
of May M Bates‘number ’I‘heos 61

d June 7, 2010; “Befnie: -Attached please
cdpy of. the ‘Reply. to-Counterclaim in
have any.questions-or concens; please

Totis: knoﬁv " Bites nunibér Theos 72,

Based “on these emall communications alofie, Shoun. and T unequivoca[ly and: fimely
_jmformed Mr C1gnav1tch of the Askew counterclalm asserted agamst ‘Personal. Care.
However, when -‘I-attended the hearing for Pérsonal Care's Motioh (6 Restore; which Your
-Honorpreside d ver, I S stunried when Tom Péndarvis cavalierly told-the Court “Andj
‘there t sl nply fact-questions that:are all- throughout this. Certainly he knewiabout: ..
» « Certainly. lio knew there were: isstes with-the defense of the case,. but hie’s
:being told whole:time thls-is, you Know, I have s metjtorions claim,” (Transcript of-
‘Hesring, p_.22 L7-11.

'With endarvis staoement w the Coun he admitted to tha Coux't that Personal Care s,

: Cignavitch’s central a sertlon was easily proved to:be false, Mr. Cignavitch has
‘shifted gcars llegmg tha 4.he did: not fully undentand and comprehend what the
counterclaim meant {i.e.,

‘some: ime: between the fitst medtation of the. underlying case (wtuch ‘wag ' May,: 2012) to.
,August 2012,." ' _;1 he al!eges was the first nme he was. notiﬁed & conﬂlct of mlerest had

Askew’é" countemlaliﬁ of ""hat It was 2 separdte lawsuit seeldng money damages agamst;
.Personal Care Now M

mediatlon an. May.';of~2012 However, as bcfore. such swom assemon, is-alsos patcntly»
false.

8. Indeed, Shoun and’l explained to. Mr., Cignavitchithat:Askew had filed a:counterclaim for:
defamatmn (the exact type _of counterclmm Mr ngnavitch was. wamed mnght ocwr) Mr

(attached as Bxhibits 9 to 10). but he rcfused to: do so
- l Bmaxl from'Shoun 1o Cignavztch dated March 19 2010 “Also, if if.you.

; wﬂl eed a: copyi of- the po]icy it you have it. ']‘hanks 1 look: forward to:
hearmg from yois.” . Bates:number Theos §4.

(oés0iiganocty; Page3of 6



:Sholin'to Clgnavitch diited -April 62010 “Berm ;
ain. ~please get your insurance: informatior
/ _s.:you can. Thanks™” -

I forgot

- fiot- want to. put his insurance carier on: notice of the
i nd expressly' ' .!-.1 ‘us that'he dxd ot want to put hls msurance camet

gnavnch's dlrectxon, Shoun and 1 began defendmg agamst ‘the counterckum as
-well mcludmg preparmg a'Reply: wlth Mr “Clgnavitch’s input.

10. ngmfxcantly, Personal Care’s Complaint speufically alleges ncghgence against Shoun .
: and me for ~sendmg thc allcgcd defamatqry letter: ‘The ‘Oomp'laint allgges that: thc

Seéklng 'is onr,attoi-ﬁéy ' 'eeé mcurred in defending agamst the codi{tcmlaini, accordmgly.'
based on P Pcrsonal Care’s own: Complamt the damages: of Personal Care.are alleged: to

4 (T "unbehevable for Mr: Pendarvis, ‘Mr. ngnav:tch’s counscl to, mxse the-specific time'
ldeadlme set forth in. 'fthe Order of Judge Denms zmd after havmg confmned m‘

losoaboc 1 ‘Paged of 6
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GERTIFIGAT&OF SERVICE

.. Lhereby:certify that, this: :'?7"' dayiof _JIEASWIEME ., 2014, Lserved: 2 ¢opy of
the - foregoing Affidavit.on counsel of Record yia'us. Mail with sufficient postage’ affixed
thereto, properly addresscd as follows A

'PENDARVIS LAW OFFICES, P.C!
Thomss A, Pendarvis; Bsq
‘Citherine’B Kerney !

GEORGEJ.:KEFALOS, PA.
Ogna. Dobrescu J ohuson, Esq
."46A State Stree,t '

N P g A
:Charleston, sC: 29401
'BarhWeillW'ﬁaldy:Patmrsohf&-ﬁéhns,;ﬁm

Legal Asslstant

" (o0302166.00C 1.} . 'P_age- 60fi6






JoriyN; Thises, et al.

NOV 01 201§
SC Court of Appeals

LY APPEARRD bétore me, the fuindersigned, Cliciyt D, Shouny who fiist,

being dulyiswoi statés and deposes ds ollows:

df elghtesn years; Is ofliarn

AFfYavit, sabinils this Affidavit with tafoitiatici based on her personal knowiedge;.

alled &§ & Wikiiess, Coild and Would tesufy. io . trith of the-Tacts staled:
berein;,
2 "That:she wasione of the atforneys: represeiiting: Pewsonal. Care: in.thie ‘action:titled

Pusinal Care} e, v Hoitié M. Askews

3. Asotie of the atiornieys for Peisonal Care she-did; or or:dbout-Maich 19,2010,

‘4avisé Berriie Cignavitéh; a- principal of Perséinal Caie, fhat "an Avfswer.and

Goumterclaith hiad baehi ‘setvudifl thiy tharier, a3 evidericed by-thé ermiail attachied

het&lo as Exhibit:] and-made.a patt hergofby fefeienge;.

@ That puibusnt i6: tio sequest. of M. Cighaiitch, evidenséd:in. hig: cinéil found ‘in

Exhibit -1-hieretoy shie; called and:spoke-with My, Cigoaviteh, difng wliich cpll:she

‘veitgiated the receipt of the Answer on belialf 6f [attie:M: Askew; and-advised that



& copy- ofsadAnswer and Coutiterclaim’ would be:sent to Mr, Clgnatvitch in the
immediate future;

i~3315tf‘?§ﬁ}'¢5,ff'abbﬂﬁz'M§f¢hgf_l 9,:2010, she: caused to-be; forwarded to.Mr; Cignayitch &
copy, of the' Answer:anid:Countercldim-entered agairist Personal Care by: Hattie: M:
.‘AS.KQW,.;as;zeyidQn'c.cd'.‘_by the emails.found in Ekﬁ'ibii»_i.;herqt‘o‘;

On °f8b0utM&r°h 19;.2010, the:undersigned also. requested. of Personal Care the:
wﬁwgt§?-§hfbmai§bn for'its. insurance carrier, which would“aliow: counsel to submit;
the Coumerclaun to. ‘Personal: Care's carfier, requesting: a. defense: and,
-i’i’xdemniﬁcétidn“»&erefbr;; “

'ﬂtat ‘on: or: about March; 26, 2010, she once .again communicated with Mr.
Gigiaviteh, s the principal of Personal Cite; coricérhirig: the Couterclaim: filed
.against it; :a3. evidenced by Exhibit 2- attached hereto and ‘made a-part-hereof: by
Teference. Purfher, that in that.communication, she advised Mr. Cignavitch that:she.
‘was:going 16 fequest'an extension of time-{nwhich to respond to sﬁd'EOMtemi_éims.
and she attached-a copy of her letter to oppqsi_ng.coun,s;l, requesting such extension:
of time: Fiftally; in that communication 16:Mr. Cignaviteh; shie emphasized the date:
a-rgsponse.would-be required to:thie Counterclaim;-

Onof aboul April 6, 2010; Ms. ‘Shoun notified Bernie Cignavitch: that she Was in:
receipt of ths letter, signed By opposing counsel, corifirming an-cxtension of time'in
which to enter & Reply to the: Counterclaim. She further requested that M.
Cigpayitch advise when'he and:Ms. “Shou could disouss-the allegations of the:

-attached'hiereto and madq.a;paﬁihcrepf by‘*,r_cifércnc:c;:_
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Puriher; :on: April 6,32010, Ms. Shoun ‘again requested Personal - Care’s :insurance
informiation: so a8 to allow Tor the submission of thé Courtérclaim, together:with a

srequest: for defense jand - indemnity; to -Peisonal Gare’s insurance: carrier, as

-evidenced by Exhibit 4 attached hereto and made a part hereof by reference;

“That prior.to-May $; 2010, counise] for:Personal Caré'spoke:with a-reprosentative of

ithat ‘entity, confirming -that’ thé information ;i-pr,e\i'ibu"él'y provided. to counsel

‘conoerding Hattie M: Askew, and the busiriess practioes in.which. stis Tiad allegédly

5;@&;3;—,3; were:true;and accurdte and further, that thie contents:of the ;etter'datc'd
‘September 14, .2.00'-9,.;.:..%5.:'«1.25&:&1&3911, behalf of Personal.Care to Low: Country- Medical
“Traisport was gortect and acettey

“Thiat prior-fo May 7, 3010, a draft of the Reply. to the Couriterclaim filed ‘agairist

Personal Care was forwdrded to that entify. for feview:and consideration;

“That-o ot aboit Juiié:7,. 2010} a'copy of the filed Reply't6-the Couiterslaitn. was

provided to.Personal Care, as.evidenced by Exhibi S attached. hereto;and made;a
ipart Hiereof by reference;
That on ot about Jusie 7, 2010, a copy.of the Second Request-for Production served
onbehalf of Personal Care upon the Deféndant Hattie M. Askew was forwarded. to:
Mr. Cignavitch ‘dnd “tst the. first. item included i the Scoond Request for
‘Production::sought from- the 'Defendant thie following; as evidenced by Exkibit 6
attdched hereto-and made a part tiereof by-reference:

Each drid:cvery-document, which Slipports the Defendants claim’ that it.

was damaged as.a; result .of the letter dated; September 14, 2009 .as

“the.- 'y Counterslaim: This shall ificlude, ‘without

teis or memoranda of other written documems

puréuant '.to‘ whxch-, any-business: contracts were: cancelled or otherwise
modified .as: & :result, of the referenced letter, ‘written. documents
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vé seeking: daivages fioin Personal Cire;‘and That goviise] fbie Personal.

5. T

‘Resotorand made:d part hereot by refeieiies, and: that, tipoh information:and’belief,

PersonalCarepmdtbesechnrgesmﬁﬂib)theendofb«ffwch%ll
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