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Appellant, Rose Electric, Inc. (“Rose Electric’) responds to the Petition for
Rehearing (“Petition”) filed by Respondent Southern Produce, Inc. (“Southern
Produce®). This Court applied well-established principles of Iaw.to this case for
payment for construction work dispute, and no material fact was overlooked or
disregarded. As detailed in the reasons below, the Petition should be denied.

l. There was no evidence that the parties agreed upon a definite method for

determining the price based upon costs of labor and materials.

The argument of Southern Produce is that the parties had agreed upon a method
for determining the price rather than a fixed price initially for the work. This argument
was not presented to the trial court and was not discussed in the Respondent’s Brief.
The references to the Statement of Account and the paragraphs of the Complaint
referring to other causes of action are irrelevant. Rose Electric abandoned and
withdrew all causes of action other than the cause of action for quantum meruit. The
abandonment of those causes of action included the abandonment of any foreclosure
claim and any rights under the mechanic’s lien. Rose Electric produced no evidence of
any agreement on price or any agreement on the method for determining the price. The
evidence presented by Rose Electric was that the fair value of the work performed was
the amount sought . Otherwise, Rose Electric wo;JId have had to elect on the cause of
action for consideration by the trial court.

. There was no need for the Court of Appeals to consider the Offers of

Judagment or the Offers of settlement since any issues related to them was not

preserved or presented to the Court.
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Southern Produce attaches to the Pétition copies of three offers of judgment.
That Rose Electric did not accept or counter to these offers is not an argument that can
be made for granting the Petition for Rehearing. That Rose Electric chose not to accept
or counterclaim the offer was a decision solely within the discretion of Rose Electric.
Rose Electric sought payment of the entire amount associated with making the
improvements.

. This Court should not instruct the trial court to award additional attorney’s

fees to Southern Produce.

One of the grounds asserted was placed in the conclusion portion of the Petition
with no other argument and asked this Court to modify its order to tell the trial court to
make a new determination of the award of costs and attorney’s fees. This was not
raised in the arguments presented by Southern Produce and the trial court may not
consider this. Instead, the Rule 222 of the Rules of Appellate Practice provide for the
award of attorney’s fees and costs.

CONCLUSION

For the reasons set forth above, Rose Electric respectfully requests this Court

deny Southern Produce’s Petition for Rehearing.
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Re: Rose Electric, Inc, vs. Southern Produce, Inc., et al.
C/A No. 2011-CP-32-1929
Appellate Case No. 2014-001633
(Our File No. 4657.1151)

Dear Ms. Kitchings:
I represent the Appellant in this action and I enclose the following:

1. Original and six (6) copies of Return to Petition for Rehearing of Respondent Southern
Produce, Inc.;

2. Proof of Service on Respondent Southern Produce, Inc.; and
3. Proof of Service on Respondent S2P, LLC.

By copy of this letter, [ am serving a copy of the Return and Proofs of Service on each Respondent. If
you have any questions on this or need anything further at this time, please let me know.

tply yours

i
Willitam E. Booth III
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C: J. Robin Turner, Esquire (w/Enc.)
Kathryn M. Cook, Esquire (w/Enc.)
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