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QUESTION PRESENTED
Whether the post-conviction relief court properly granted Petitioner a belated appeal of
the denial of his first post-conviction relief action because of his attorney’s failure to 'ﬁle an

appeal, pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991)?




STATEMENT OF THE CASE

The Respondent adopts the statement of the case put forth by the Petitioner.



STANDARD OF REVIEW
The proper standard for reviewing a PCR evidentiary hearing is whether “any evidence of

probative value” exists to sustain the post-conviction relief judge's findings. Cherry v. State, 300

S.C. 115, 386 S.E.2d 624 (1989).



ARGUMENT

Evidence exists to show the post-conviction relief court properly granted
Petitioner a belated appeal of the denial of his first post-conviction relief
action pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).

Petitioner alleged his first post-conviction relief (PCR) counsel failed to file an appeal
from the denial of his first post-conviction relief action. The State conceded at the evidentiary
hearing that Petitioner would be able to meet his burden to prove that PCR counsel’s failure to
file a notice of appeal from the denial of his first PCR constituted ineffective assistance. (App. p.
154, 1. 5-21). Therefore, evidence exists for the PCR court to rule that Petitioner did not

knowingly and voluntarily waive his right to appeal the first PCR Order.



CONCLUSION

For all the foregoing reasons, Respondent respectfully submits to this Court the post-
conviction relief court properly granted the Petitioner a belated review of his first post-

conviction relief action pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d 395 (1991).

Respectfully submitted,
ALAN WILSON
Attorney General

PATRICK SCHMECKPEPER
Assistant Attorney General
S.C. Bar # 102100
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