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ARGUMENT
1. The Guaranty Judgment is Separate and Distinct from a Deficiency Judgment.
Respondents; the Porettos; repeatedly confuse the issue before the Court by_;conﬂating the
Gﬁaranty Judgment (defined in earlier briefing)-with the deficiency judgment resulting from thé
foreclosure sale. As noted ;pre‘,v'i_bUSIy', the Master's initial Order ren‘der‘ed not -'one"but two
separate orders:. The: first was for the foreclosure and sale -of the property, which could have
resulted in a deficiehcy judgment had thatnot been waived by the Bank. The second order of the-
Master was the' Guaranty Judgment; which was: entered immediately; before any sale of the.
property was. to take place. In. order for the Respondent's ‘positiori to be cottect, the two
judgments ‘must be considered. to be only-one judgment with thie guarantors and foreclosure-
debtors equally sharing, exactly:the: same rights and the same exposure to liability: Such a
finding will require;a; furidamental, ctiaige in South Carolina law’ feléti;vegt'o; guiarantors and Wwill
necessitate the elimination-of any distinction: between the obligations v.a‘ngi. rights of'a ;guar.éntor)
separaté:and distinct from the tinderlying debtor.
reinforce the idea that :guarantors do not receive the same protections as:debtors. In. AMA Mgmt.
Corp. v. Stra’sz)ujfger?. 420'S.E.2d 868, 872 (S.C. Ct. App. .19§2’)‘, the court'noted that if the debtor
files a pe{ition for bankruptey, the guarantor is not discharged and does not receive the benefit of
the automatic stay, thiereby allowing the creditor to bring a separate state court dction against the
guarantors, even though a bankruptcy petition had been filed by the debtor. /d. In Branch
Banking & T) rust Co. v. Brown, 3:12-CV-1059-JFA, 2013 WL 2099488, at *3 (D.S.C. 2013); the
court held that the parties in the federal action on the guaranties were not litigating substantially
the same issues that were beiﬁg l_i“tig_a_tedfby the parties in a concurrent state: court foreclosure.
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action. Finally, in /n re Southco, Inc., 168 B.R. 95, 101 (Bankr. D.S.C. 1994); the court stated
that “the contract of guaranty is a separate undertaking- and if the terms and conditions of the
contract so state, a guaran_tor may assume a greater liability than that of the principal.”

II. The Bank’s Issuance of a: 1099 to Sustainable. Building Solutions, Inc. is Irrelevant
to the Proceedings.

The Bank’s Issuance of form 1099 “cancellation of debt,” whiéh is raised by the Porettos
in their brief; is a red herring. First, the Porettos _havve' not cited -any authority to suggest 'that
issuing a 1099 to one entity' or. person: dischatges a legal obligation —- miich, less. the légal
obligation of another party. The 1099 was sent to Sustainable Building Solutions, Inc,, ‘the
corporate debtor. While the:l 099-may or may not have affected.the tax Iiab‘ili'ty of:that comi;any-,;
the Porettos have not .jc;ffe,re_dv any -evidence that it affected their tax liability or that. any taxes
were paid or by whom. Even if the Porettos: incurred personal tax liability as the result of debt
relief to the. company, such liability is-a matter between the Potettos: ard the IRS, and is entirely
unrélated to the valid debt the Porettos owe the Bank. (R. pp:.,000. lf4'-'7»)f |

III. The Appellant Raised. the Tssue of the Timeliness of ‘the Porettos” Motion for Relief’
from Judgment Before the Master-and the Issue Is Preserved.

The Porettos are wrong when they. assert that the timeliness-of thie Motion for Relief from
Judgment was raised for the first tinie on, appeal. Rule 60 of the Séuth Carolina Rules of Civil
Procedure is entitled “Relief from: Judgment ot Order.” Rule 60(b) sets forth five reasons for
which a_court, ‘upon motion, may relieve a party from “a final judgment; -order-or’ proceeding.”
See Rule 60(b) SCRCP. Rule 60(b) further provides that a motion for such telief shall be made
within a reasonable time. 2d.- Appellant Flofid’a, Citizens Bank (Nth'e*“Bvank”‘). raised this argument
to the Master in Equity-in its-Supplemental briefing, which was made at the Master’s-request. (R

pp. 000206).
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The Master’s Order Granting Motion for Relief from Judgment holds that the Defendants
are entitled to an order “purSuant to Rule 60(b)(5) clarifying that the judgment-against them has.
been released or discharged.” (R. pp. 000072). Because all motions made pursuant to ?R-ﬁle:
60(b) must be made within a reasonable time, the Master’s Order finding: that the Defendarits.
were entitled to relief is premised on a finding that the Porettos made ‘the motion. within. a
reasonable time. The Bank raised the issue, which was deiiied by the Master, and it is properly
preserved. |

The Porettos argue that the Bank has articulated no prejudice. The Bank is not réquired to
argue prejudice and it is entitled to pursue’its judgment in Texas for the :l‘en’g"th;}'o‘fitim;e allowed
by law. The Bank’s actions in enforcing the judgment are only relevant in‘that they show, again.
in 2014, that the Porettos wveng:a_fu'll_y_a,ware';-t‘ha._tfa‘S_'outh Carolina jpagmﬁentga‘gainsg them had beer.
entered in 2011, and they chose not-to seek relief ffom it until October 2015: The Porettos, who:
bore the burden of presentirig éviderice entitling them to relief, have offered no-answer as to why'
their motion was timely. Thus, the Motion for Relief was not made within'a reasonable time: See
Perry v. Heirs at Law -of Gadsden, 357 ‘S.C. 42, 48, 590 S.E:2d 502, 505 (Ct. App.
2003)(citations -omitted) (“[A]lthough motions under Rule 60(b)(5) are: not subject to the
requirement that they be filed within one year-of the judgment, they still: must be: filed within-a
reasonable time. While we ar¢. réliictant to proclaim that four years' is & Per se Unreasonable
period of time, [defen_dan__t],r who. bore the burden of showing the propriety of his motion, has
failed to proffer an argument.as to why we should find the four-year délay' is reasonable in this

case.”).
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CONCLUSION

The Bank never waived the Guaranty Judgment, which remained in full force and effect.

The Bank respectfully requests that this Court reverse the trial court’s Order Granting

Defendants’ Motion for Relief from Judgment.
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