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SOUTH CAROLINA WORKERS® COMPENSATION COMMISSION
W.C.C. FILE NO. 1403985 |

RENEE ROBLES, )
Employee/Claimant, )
)
vs. )
. 3 : )
PARTY REFLECTIONS, INC.,, ) . DECISION AND ORDER
. ) OF THE APPELLATE PANEL
Employer, ) : s
_ ) |
and ) :
- ) ' o
EMPLOYERS ASSURANCE ) RECEIVED
COMPANY, )
)
Carrier/Defendants, ) : NOV 09 2016
' SC Court of Appeals
HEARING: - _ Heid in Columbla, South Carolma onJune 21 2016
APPEARANCES: | . MarkR. Calhoun, Esquire represented Claimémt
~ Collins & Lacy, PC represented Party Reﬂecnons Inc. and
Employers Assurance Company with Ashley R. Kirkham,
Esquire, appeanng at the Appellate arguments,
PURPOSE OF HEAmNG:  To determme issues as set forth in the Fonn 30 of the
: Employer/Camer '
DECISION & ORDER: - The Honorable Scott Beck, The Honorable Gene

McCaskill, and the Honorable Melody James

FILED: - September 2, 2016




STATEMENT OF THE CASE
This matter was heard by the single eoxttmissionet' in Colmnbia; ‘South Carolina on
September 25, 2014. By Order dated March 8, 2016, the single commissioner found an average

weekly wage of $1,059.61 with a resulting compensati'on rate of $706.33. The single commissioner

further awarded temporary total disability beneﬁls from April 7, 2014 and continuing until Robles

was placed at maximum medical i 1mprovement

Single Commissioner Findings of Fact

Based upon the evidence received are the following findings of fact: -

1. That all parties to the prOeeeding are subject to and botmd by the terrrrs_énd_ provisions of
the South Carolrna Workers Compensation Act; as arnended with Renée Robles, as
employee Party Reﬂecttons Inc as emp]oyer and Employers Assurance Company,
carrier.

2. The South Carolina .Worker’s Compensetion Cornmissiop has jurisdiction in this case and
that venue was proper in Richland County, _

3. The Claimant’s average weekly wage .at_ t}te time of his injury by accident on March 16,
2014 was $1059.61 , resulting in an applicable weekly'compertsatton rate of $706.33.

4, On March 17 and March 24, 2024 the Claimant treated with Doctors Care for his work
related lumbar injury. Both of these visits were paxd for by the employer supervisor
Adam Vance. Adam Vance sent the Clarmant to Doctors Care on Gamers Ferry Road and
pard for each of these vrsrts wrth the Employers company credtt card. The emp!oyer
complied with the work restrictions issued to the Clatmant after these vtsns |

5. On Apn! 7, 2014 the Clarmant received treatment with Doctors: Care and was continued
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on restrictions until April l4 014 at which time he could return to full duty “if not |
better.” The Clalmam was ro return to Doctors Care on Apnl l4 2014 if he did not feel
better. The Clarmarxt cannot read english, there was no mterpreter at Doctors Care, and
Adam Vance tesnﬁed he did not mfonn Robles he could retum to Doct'ors Care on April
14, 2014, The record is clear that the Clarmant was not aware that he was allowed to
return to Doctors Care on Aprrl 14, 2014 if he was urumproved 'l‘he Clarmant was also
requzred to pay for the April 7, 20l4 doctors appomtmen! out of hxs own pocl.et and was
not reimbursed by the Employer The Claimant was placed on full duty on April 14, 2014
because he was not aware that he was allowed to retum to Doetors Care and medical
treatment was terminated lJy the Employer.

On June 2, 2014 an IME was perl'orxﬁecl by Dr. Daniel Westerkam of Rehabilitation and
Geriatrics Services who stated to-a reasonable degree of mcdicril certainty the Claimant
suffered a back injury on March 16, 2014. Dr. Westerkam opmes he has a lumbar mjury
and left leg radrculopathy with numbness and tingling, He ordered muscle relaxer and
ann-mﬂammatory medrcanons of Flexerrl and Lxdoderm along thh physrcal therapy
The Clarmant and his supervrsor Adam Vance each testified that the Clarmant s last day
of working for the Employer was Apnl 7, 2014 The Clarmant was not allowed to return
to work for the Employer after that day. Both Robles and Vance tesuﬁed the Clalmant
had been an employee of the Employer for at least 12 years and was sent home on April
7, 2014 after presenting o return to work form' to Adam Vance. Mr. Raobles has not been
asked to return to work since that date. Adam Vance also testrﬁed he forwarded the
Doctors Care receipt for Apnl 7 2014 to HR and was unaware the Claimant had not been

reimbursed for i it yet did not know why the Claimant pald for the appomtment out of
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pocket Vance also testifi ed he would have paid for the Claxmants Apnl 14, 2014 doctor’s
appomtment had the Clarmant asked him to do so. However, the record is clear that

Vance testrﬁed he did not read the April 7, 2014 return to work form to the Clalmant, the

Claimant could not read this form/medical report,‘and there was no interpreter at Doctors

Care for the Claimant’s appointment. The Claimant was not aware he could retumn to

Doctors Care on April 14, 2014 if he was unimproved

“The Claimant sustamed a compensab!e injury to his back with radlculopathy arxsmg out

ofand in the course and scope of hrs employment on March 16, 2014

The Claimant was 39 years old at the time of accrdent wrth hmlted grade school
education in the country of Mexrco |

His job dutres for the 12 years he worked for the Employer before being fired included
the !oadmg, unioadmg and. set up of tems, tables, umbrellas, chairs, sxlverware, etc., for
large commercial pames and socral events |

Mr. Robles had no prior problems with his lumbar spine or radlculopathy

Under Dodge V. Brucolh, Clark, Layman Inc. 334 S.C. 574 514 S E. 2" 593 (8. C. App.
‘ 1999), Defendants shall provrde and be financially responsible for all reasonable and

necessary causa!ly related medical evaluatxon and treatmem that tends to !essen the

period of dlsabxhty of the CIarmant The Claimant is entitled to an evaluation and
treatment by an orthopedrc physician, w_lth a specralty to-the back, of ghe Defendants
choosing. | | | |

The Claimant is not at MMI

The Claxmant is emltled to rermbursement for his out-of-pocke! expenses and mileage for

his Aprrl 7, 2014 doctor s appomtment
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IS. The Claimant shall be paid for TTD starting from April 7, 2014 and forward, until he is

placed at MMI.

Single Commissioncr Conc!usibns of Law
. Upon the foregoing Fin&ings of Fact and under the Co_de of .Lavw of So'uth Carolina, as

amended, it is concluded that:

1.

Under §42-1-160, C!aimant sustained an injury “by accident arising out of and in the
course of hxs employmem said i mjunes being to the Claimant’s back with radiculopathy
on March 16, 2014

Under §42_—1 5-20 proper n;)tice of the injury was givén' to the Einplojér.

Under §42-15-40, the claim was properly filed.

:I find and conclude that under §42-1 10, the appropriate average weeldy wage is

$IOS9 61 resulting in an apphcable weekly compensatxon rate of $706 33,

Under §42—15-60,-Cla1mant is entitled to received causally related medical care for his

"~ back, lefi lower extremity as recommended by physiciari '.Daniel; Weslerkmn, by a

physician of the Defendams choosmg until at maximum medncal 1mprovement

Under §42-9-10 and §42 1-120, Clalmant is entitled to receive compensauon for the

unpaid- temporary total dxsabnhty due to the Claxmant begmnmg Apnl 7 2014 until

termmated in accordance wnh the South Carolina Workers Compensanon Act.

The Employer and Carrier timely filed aAFo‘rm 30 Request for Commission Review seeking

a review of the hearing commissioner’s determination of the averape weekly wa e and
g ¢ | , g

compensation rate and the hearing co'mmissioner’s‘award of temporary total disability benefits from

April 7, 2014 and continuing. Theiparties submitted their briefs and the case was set for argument

5



before the Appellate Pane! on June 2‘1, 2016. After review of the record and heming arguments of

counsel, the Appellate Panel affirms m part and reverses in part the" Order of the single

commissioner, The Appe]late Panel makes the foilowmg

APPELLATE PANEL FIND]NGS OF FACT

Based upon the evidence submitted and the arguments presented, the Appeliate Panel

finds the following facts based upon the preponderance of the eviderice’:

L.

Renee Rob]es suffered a minor back mjury on-March 16, 2014 while employed |
by Party Reﬂectrons (Heanng Transeript p. 42 2-5)

Following his inj ury, Robles was provsded treatment with Doctor s Care.

On April 7, 2014, Rob!es was gzven a Retum to Work Form statmg “Work

Status: May return to full duty activity as of 4-14-14 wrthout accommodations.

May work w:th the followmg accommodanons as of 4-7-!4 No hﬁmg more than

45 lbs., ground level work only, no ladders or hexghts no repennve bendmg,

stooping, squattmg, pushmg, jerking, twisting, or bouncing when he feels
discomfort. Return for re-evaluation: at this ofﬁce on 4-14-14 if not better.”
(Clmt. APA p. 48). |

Robles never asked hxs employer to return to the doctor afier the April 7, 2014
visit. (Hearmg Tr. 22 1-43, |

Robles had two prior workers’ compensation injuries with Palmetto Party Rental,
which was purchased by Party Reflections, the employer in thlS case. (Hearing

Tr. 42: 2 -5).

| Robles_ memtaihs that he did not understand. that he could return {o Doctor’s Care

and did riot understand the medical freatment plan. However,".Rdbles answered all
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questions asked in a deposition without the help of an interpreter, understood
Doctor s Care’s explanation of medxcal bills and temporary work restrictions, and
sngned the same Return to Work form agreeing he understood the form. {Clmt,

APA p.; Deposmon of the Claimant taken September 2, 2014)

Robles was released to full duty on April 14, 2014, (Clmt APA )

There is no ewdence in the record that Robles mxssed any nme ﬁ'om work with

Party Reﬂectlons asa result of his two prior workers compensatmn injuries,

The average weekly .:wage is $786.03 resulting in a compensan‘on rate of $524.05.

This is based on hfs dctual earnings with Party Reflections. This average weekly - -
wage is a fair 'rc'ﬂeétion_of Claiman{’s éﬁmings and there are no exceptional
circumstances upon whzch to deviate from the calculatxon methods provided in
the statute. | |

The Claiman,t is entiﬁéd to reimb_ursemem fof his out of poci(et expenses and
mileage for April 7, 2014 doctors appoimment

The Claimant is not at maximum medical 1mprovement The Defendants shall -

provxde and be fmancxaily responsible for an evaluanon by an orthopedic

' physacxan with specxaity to the back of the- Defendant s choosmg

‘ APPELLATE PANEL CONCLUSIONS OF LAW "

Calculatlon of the average weekly wage is govemed by S.C. Code Ann. Section
42-1-40. The hearing commissioner erred as a matter of law by using an average
weekly wage and compensation based on Claﬁhadt’s eamings ‘from a prior
workers” compensation claxm whlle workmg for this employcr s pledecessor"

company. This is not a method allowed under the statute.



2. 'Claimant’sv_.; actuai earnings wlﬁle working for Party R}eﬂ_ectibnsis an accurate
reflecfibﬁ'of his éamihgs ‘and faif to all banies. Pursuant to°S.C. Code Ann.
‘Section 42;1-40, me..averaége .weekly wage is 3786.03..with a_édmpensation rate of
$524.05. - |
3. Claimant missed less than eight days of work as a result of his March 16, 2014
work-related injury and is not entitled 1o temporary total dnsab:hty compensation ‘
pmsuant to $42- 9—10
AWARD
BASED ON THE FINDINGS OF FACT AND CONCLUSIONS OF LAW, the
Appellate Panel orders as follows. : |
IT IS ORDERED the évcrage weekly Wage_ is $1786.03 with'a.‘ct)m‘pensation rate of
$524,05. | | |
IT IS FURTHER ORDERED Clalmant’s request for temporary total dlsabnhty benefits
from April 7, 2014 and contmumg is. demed
IT 1S FURTHER ORDERED the Defendants shaﬂ provide the Claimant wuh
evaluation and treatment w1th an orthopedlst of their choice to determme if Claimant is in need -
of any additional medical treatrnent asa result of his March 14, 21 04 work related accxdent

AND IT IS SO ORDERED.

Commxssxoner Scott Beck

ﬁ%ﬂ,/,b

| WOncr GereMe€askill

- Commissioner Melody James
g .

CERTIFICATE OF SERVICE

This is to certify that the undersigned has on this date served a copy of this order i the
above entitled action upon all parties to this case by sendtng an electronic copy hereof by
electronic mait addressed to the attorneys for said pames or if there s an unrepresented
party{ies), by depositing a copy hereof, postage paid in the United States mail, first dass,
addressed to the unrepresented party{ies) and to the attorney(s} for the represented

party(ies}.
By abracy on September 2, 2016



