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STATEMENT OF THE CAS]

This case cume belore the Single Commissioner pursuant ©0 a Form 30 filed by the
Claimant, Shawn Wicr. and a Form 51 filed by Defendants. Claimant contended he sufTer Ja. .

compensable imjury on June 5, 2013 when his left elbow struck the creel while dofling a¥r e - &

Claimant alleged entitlement to temporary total disabilitv lor the period ol August 19, 21:"1,.‘.:'@1'.';,:

v

the present and continuing. Claimant further alleged that he had not reached maximum me;!ié}ﬂ :
improvement and was entitled to payhncnt of past and future medical carc.

Defendants denied that Claimant had sustained a compensable injury and denicd any
temporary total compensation or medical benefits.

The hearing was held before the Single Commission.er. on Febﬁuu‘_\' 1. 2016 in Columbia.
South Carolina pursuant to timcly and properly notice served on all partics. No ()l)_iéc{io:r was
raiscd by ether party regarding jurisdiction or venue. |

On April 11.2016. the Single Commissioncr issued her Decision and Ordcr'. mauking the
following Findings of Fact:

1. The partics have agreed to a temporary average weekly waae off $728.2(\ and a
compensation rate of $485.53. This is subject to discovery and revision by subsequent

order of the Commission.

o

The Claimant has met his burdeII of proof that he incurred an injury by accident to his el
elbow that arose out of and was within the course and scope ot his cn‘\pln'\'mcm. This

finding is based on the record as a wholc, including the corroborating medical records of
Aiken Regional Medical Center, Dr. Plymale, and the MR1 findings as well as Claimant’s

testimony.,
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Claimant’s injury oceurred during his shift on June 3, 2015, This injury was reported (o

his supervisor and he was referred to the hospital by his supervisor. The hospital records

reflect the inju'r;\-' and indicate that Claimant had swelling in his left arm.

The Clain;ant was subsequcn-tly scen by an orthopedist. Dr, Mickey Plhymale. on fure T
2015. Dr. Plymale also documented swelling. Dr. Plvmale placed the Claimant on Heln
duty restrictions which were initiallv accommodated by the un}ﬂuycr.

The employer lerminated the Claimant on August 19. 2015 stating that they werg unuhlct
Lo accommodate the medical restrictions of a probationary cmpm_\-ée._’l'his finding i~ ,
based on.l‘cslimon_\f of the Claimant as well as Claimant’s Exhibit One which was the
Notice of Discharge form from AGY.

Dr. Plymale had recommended an MRI which was not obtained until September 21, 2013
afier the Claimant went to the \}A Hospital for treatment.

The MRI reflected a diffuse signal abnormality noticed at the extensor tendon attachmeni

to the lateral epicondyles, likely representing tendinopathy or possible partial ar, Smali

~ joint cffusion was also noted (APA Py, 1),

Aﬁer review of the MRI. Dr. Plymale statcs that the results Sf.mw or conlirm a diignosis
of lateral epidcondylitis, and that he stood by his causation suucrﬁcnt to a reasonable
degree of medical certainty (Dep(.)silion of Dr. Plymalc. Pg. 20).

The Defendants indicated that the Claimant’s activities contained in a video of his
family’s pool trip to the YMCA, were not reflecied truthfully in his deposition. and ihis
affects hié credibility and whether he incurred an injury. and whether he can receive
temporary total payments. Although the Claimant did not reveal in his deposition that he

picked up his children at the pool, he did reveal that he went to the pool with his family,

W)
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12.

13.

Even though it is not an issue, it is noted the Clai’mnm was li')t‘lhc()‘ming i his pro-
placement questionnaire about his pre-existing conditions. Also. as indicated. the
Claimant’s medical kecords are corroborative of his testimony. The testiniony of (h.:
aécident is credible, and tﬁe Claimant has a condition that has been obicetively ohse rved

by two providers. and documented by MRI scanning.

. The Claimant is entitled 10 payment of past medical treatment and the Defendants are o

provide ongoing treatment with Dr. Plvmale.

The Claimant was on light duty restrictions at the time of his termination. The
Defendants™ position is thar the Claimant was not terminated. but instead. quit his
employment. The Claimant’s uncontroverted testimony is that he did not quit but v.as
terminated. The Notice of Discharge documents. the facts of the discharge were that the
employer was “unable 1o accommodate medical restrictions of a probationary emplovee”
(Claimant’s Exhibit 1).

Dr. Plymale indicates in his deposition that after review of his MRI results. that the
restrictions would have continued until his symptoms were less (Deposition of Dr,
Plymale. Pg. 21). Dr. Plymale reviewed photogr;uphs from the p<’)<')l video uncliindicaial
he would not have necessarily 1.'estricled the Claimant from doing the activitieg depicted
(Deposition of Dr. Plymale, Pg. 26).

The treating physician had issued restrictions for the Claimant. | Although the Claiman
exce‘eded his lifting restrictions and did not reveal that he had excecded the restristions.
the physician put the restrictions in place. Although Dr. Plymale stated that he would noi
indicate that the Claimant could not work after viewing the phi\m‘»gmphs. he did ot state

«

he was changing the light duty work restrictions. As such. those work restrictions
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remained in place. The Commission cannot substitute its judgment for that ol a physician

and change the medical restrictions.

=

- The Claimant’s inability to carn wages is tied to and related o his medical condision
resulting from the injury. The Claimant is therefore entitled to iemporany total dianilin

from August 19, 2015, the date ot his termination. through the present and COMInUNg,

The Single Commissioner further made the following conclusions of law:

I. Pursuant to Section 42-1-160, the Claimant proved he sustained a compensable injury
by accident arising out of and in the course of his employment.

2. Pursuant to Section 42-9-10. the Claimant is entitled to lemporary total compensation
from August 19, 2015 to the present and continuing.

Pursuant to Section 42-15-20. notice of the accident was given 10 the employer,

LI

4. Pursuant to Section 42-15-60. the Claimant is entitled to pavment of medical
expenses from June 5. 2015 to the present and continuing. Dr. Plvmalce is designated

as the authorized treating physician.

The Single Commissioner then ordered the Defendants to nuuke the following
pavments:

I. Payment of temporary total compensation at the temporars raie ol $483.33 (this rate
is subject to discovery and revision) from A ugwpst 19. 2013 10 the present and
continuing.

2. Payment of all causally related medical expenses from Junc 3. 2013 1o the present and

continuing.



3. Al other issues are held in abeyance.

Within the statutory period. the Detendants timely fited an Application for Review md

i

o

FForm 30 in the case setting torth their numémuis gfounds for review. L‘npi‘g‘.\' ul‘w]imich wers
furnished to all interested parties. The appellant asserted the Single Commissioner erred:

1. Did the Hearing Commissioner err in finding as fact. concluding as a matier ¢! ‘aw.
and ordering that the Claimant sustained an injury l;,v accident. the error being tia
this ruling is not supported by the evidence and the Claimant did‘nol meet s burden
of proof?

2. Did the Hearing Commissioner err in finding as fact. concluding as a matier of L.
and ordering that the Claima_m is entitled to medical treatment to be paid by the
Delfendants, the error being that this ruling is not supported by the evidence and the

yC]aimqnt did not meet his burden of proot?

Did the Hearing Conumissioner err in finding as tact. concluding as a matter of Jaw,

[WS]

and ordvering that the Claimant is entitled to temporary disabilitv benefits. the error
being that this ruling is not supported by the cvidence. and the Claimant did not mect
his burden of proof?

4. Did the Hearing Commissioner err in finding as ¥act. conctuding as a matier ol juw.
and ordering that Dr. Plymale coordinate treatment. the error being the Delendants
have the right to direct medical treatment in this instance?

Briefs were submitted prior to oral arguments, which were presented belore the
Appellate Panel on Augusi 15,2085, All proper testimony has been aken. Such wgpcther with
all documentary evidence has been delivered by oral argument to individial members of the

Appcellate Panel and has since been under study and consideration. In an appellate review., the



Appellate Panel shall. pursuant to SC Code Section 42-17-30 (1976 as amended 1. review the
award, weigh the evidence as prescntéd at the initial hearing and, 1f"good grounds be showr -
therefore. make its own findings of fact and reach its own conclusions of law consistont =iva or
inconsistent with those of the hearing commissioner. Counse!l fur the Claimant and for the
Defendants appeared at the scheduled hearing to present oral arguments on behalt of the pe-tics.
A veview of the record in its entirely shows that the evidence supports the Single
Commissioner’s findings and rulings. »Thc lestimony of the Claimant as well as the medici s
records from Aiken Regional Medical Center, Dr. Mickey Plymale. and the deposition of Dr.
Mickey Plymale establish that Claimant su.ffercd an injury to his left clbow while dofling. The
evidence also shows the Claimant worked light duty until he was terminated by Defendants, and
his work restrictions remained in effect. The evidence further established that Claimant had ot
reached maximum medical improvement and remained disabled.

Having heard oral arguments on bchalf’of the parties. considered the briets. and viewed
the Record as ;ci whole, the Appellat'e Panel atfirms the Hearing Commissioner’s order in (ul} and

QN

makes one amendment to Finding of Fact No. 9. Therefore, the following arc made as:
' J

FINDINGS OF FACT

~

1. The parties have agreed to a temporary average weeklv-wage of $728.26 and a
compensation rate of $485.53. This is subject to discovery and revision by subsequent
order of the Commission.

2. The Claimant has met his burden of proof that he incurred an in_jur,\: by accident 1 his leit
elbow that arose out of and was within the course and scope of his cmplovment. [Tis

finding is based on the record as a wholc, including the corroborating medical reconads of




(98]

Aiken Regional Medical Center, Dr. Plymale, and the MRI findings as well as Claiaant's

testimony.

Claimant’s injury occurred during his shift on June 3. 2013, This injury was reperted 10
his Supcr\'iSOI" and he was referred ta the hospital by his supervisor. The hospital records
reflect the injury and indicate that Claimant had swelling in his fcft arm.

The Claimant was subsequently seen by an orthopedist, Dr. Mickey Plvinale. on June 16,
2015. Dr.-Plymale also documented swelling. Dr. Plymale placed the Claimant on hgl
duty restrictions which were initially accommodated by the emplover.

The employer tcrminated the Claimant on August 19. 2015 stating that they were unable
to accommodate the medical restrictions of a probationary cmployee. This tinding is
based on testimony of the Claimant as well as Claimant’s Exhibit Onc which was the
Notice of Discharge form from AGY.

Dr. Plymaie had recommended an MR1 which was not obtained until September 21. 2013
after the Clain1ant went o the VA Hospilai for treatment.

The MRI reflected a diffuse signal abnormality noticed at the exiensor tendon atiaciment
to the lateral epicondyles, likely representing tendinopathy or possible partial wcar. Small
joint cffusion was also noted {APA Pg. 1).

After review of the MRI. Dr. Plymale élalcs that the results show or conlirm u diagnosis
of lateral epidcondyvilitis, and lhul.he stood by his causation statement 1o a reasonable
dcgrce_ofmcdicél certainty (Dcpositionbf Dr. Plyvmale. Pe. 20). |

The Defendants indicated thai the Claimant’s activities contained in a video of his
family’s pool trip to YMCA. were not reI‘]ecled truthfully in his deposition. and this

aflcets his credibility and whether he incurred an injury. and whether he G receive



temporary total pavments. Although the Claimant did not reveal in his deposition that he
picked up his children at the pool. he did reveal that he went to the pool with his Buntls
Even though it is not an issue, it is noted the Claimuiit was forthcoming in his pre-
placement qucstionnaire about his pre-cxisting conditions. Also as indicated., the
Claimant’s medical records are corroborative of his testimony. The testimony ol the:
accident is credible, and the CIainnam has a condition that has been objectively obscrved
by two providers. and documented by MR] scanning. Notwithstanding anv
inconsistency., after review ot all the evidence, we believe Claimant more l.h;m we doubl

him.

. The Claimant is entitled to payment of past medical treatment and the Detendants are 1o

provide ongoing treatment with Dr. Plymale.

. The Claimant was on light duty restrictions at the time of his termination. The

Defendants’ position is that the Claimant was not terminated: but instead. quit his
employment. The Claimant’s uncontroverted testimony is that he did not quit but was
terminated. The Notice of Dischgrge documents. the facts of the discharge were that the
employer was “unable to accommodate medical restrictions of a probationary employee”

(Claimant’s Exhibit 1),

. Dr. Plymale indicates in his deposition that after review of his MR results. that the

restrictions would have continued until his symptoms were less (Deposition of Dr.
Plymale. Pg. 21). Dr. Plymale reviewed photographs from the pool video and indicated
he would not have necessarily restricted the Claimant from doing 1he activities depicted

(Deposition of Dr. Plymale, Pg. 26).




13. The treating physician had issued restrictions for the Claimant. Altheugh the Clain-ant
exceeded his Jifting restrictions and did not reveal that he had exéeeded the restriztiomns.
the physician put the restrictions in place. Although Dr. Plymale stated tha he would not
indjcate that the Claimant could not work atter viewing the photographs. he did rot state
‘he was changing the light duty work restéictions. As such. those work restricions:
remained in place. The Commission cannot substitute its judgment for that of u g2y sigjan
‘and change the medical restrictions.

14, The Claimant’s inability to earn wages is tied 10 and rclat.cd to his medical condition
résulting from the injury. The Claimant is therefore entitled to tanporary 1otal disabibity
from August 19. 2015, the date of his tennina[ion. through the present and continuing.

CONCLUSIONS OF LAW

1. Pursuant to Section 42-1-160, the Claimant proved he sustained a compensable injury
by accident arising out of and in the course of his emploviment.
2. Pursuant to Section 42-9-10, the Claimant is entitled to temporary total compensation

from August 19. 2015 10 the present and continuing.

(OS]

Pursuant to Section 42-15-20. notice of the accident was given o the cniplover.

4. Pursuant to Section 42-15-60. the Claimant is entitled 10 payment of medical
expenses from June 5, 2015 10 the present and continuing. Dr. Plvmale is designated
as‘ the autherized treating physician,

ORDER
IT IS THEREFORE ORDERED that the Decision and Order of the Single Commissioner
{tled on April 11, 20!(; is hereby affirmed by the Appellate Pane! with the winendiment of Findinge

of Fact No. 9. We order Defendant to make the following pavments:

10




I Payment of temporary total compensation at the temporary rate of $483.33 (this rawe

1 subject 1o discovery and revision) from August 19,2015 v the present and

continuing,

2. Payment of all causally related medical expenses from June 3. 2015 10 the proseal aid
-c.ont.inuing.

3. Allother issues are held in abeyance.

AND IT [S SO ORDERED.

e

Thc&j()n10r&b lﬁ Sﬂsﬁarden

CERTIFICATE OF SERVICE

This is to certfy that the undersigned has on this date served 3 copy of this order in the
above entitled acticn upon all parties to this case by sending an electronic copy hereof by
electronic mail addressed to the attorneys for said parties; or if there is an unrepresented
party(ies), by depositing a copy hereof, postage paid in the United States mail, first class,
addressed to the unrepresented party(ies) and to the attorney(s) for the represented
partyfies). ' :

By Kim Falls on October 14, 2016




