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II.

STATEMENT OF ISSUES ON APPEAL

Did the lower Court err in granting Summary Judgment to Plaintiff
NBSC when Appellant filed a mandatory / /compulsory counterclaim
within time allowed for filing.

Did the lower Court err by granting Summary Judgment to
Plaintiff NBSC holding that the Statute of Limitations had
expired when Appellant had no way of discovering Bark’s
negligence until he saw the appraisal.
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STATEMENT OF THE CASE
This mhatter involves a lpan made by NBSC to Tad Segars for the purchase of Lot
2 in the Singleton Beach subdivisioﬁ named Singleton Beach Place. (R. VolII. P.730).
Mr. Segars entered into a contract to purchase lot 2 from the developers of Singleton

‘Beach Place. The dévelopers furnished a plat to Segars showihg a, “Future OCRM
Baséline” The developer’s Plat showed a “Future OCRM Baseline” approximately 30
feet seaward of the existing OCRM (Office of Coastal resource Managemeﬁt) baseline.

- (R. Vol 11.p.728). The developers, JJ Development and Ed Flynn, used this Plat to
market the lots in the subdivision. The Plat was approved by the Town of Hilton Heéd
Island and recorded in the Register of Deeds. (R. Vol. II p. 671) In addition to the Plat,
Declaration of Covenants, Conditions and Restrictions For Singléton Place were also on
file in the Register of Deeds. In an effort to market the lots in the subdivision, the
Developers also circulated a set of plans for construction ofa prospective home on the
property. (R. Vol II pp. 675-683). The plans were prepared using Lot 3, the lot
immediately adjacent to Lot 2, as the model for the development. For purpose of the
issues material herein, there is, and was, no appreciable difference between lot 2 and Lot

3. The plans depicted a footprint of a 3983 square foot home suiaerimposed on a plat |
showing Lot 3. |

The Contfact for Sale incorporated a financing contingency that conditioned
Segars obligation to purchase being subject to him obtaining loan financing in an amount

- 0f$1,360,000.00. (R. Vol II p. 742). Thereafter Segars applied for a loan from NBSC to’
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facilitate the purchase of Lot 2 Singleton Beach Place. (R. Vol IIpp. 735-737). NESC
hired the Linsday Company to conduct an appraisal of Lot 2. Linsday prepared an
appraisal for N_BSC valuing the property at $1 .660,000.00. R Vol I pp 744-756). Doug
Matney with NBSC informed Mr. Segars that NBSC would fund the loan as he was in
possession of a favorable appraisal report by the Linsday Company. Mr. Segars obtained
a loan from NBSC for $1.360,000.00 and purchased Lot 2 (R. Vol Il p. 757)

Mr. Segars entered into a loan agreement with NBSC whereby he borrowed
$1.36 million dollars at an interest rate of 3.74 % per annum. and funded the purchase of
Lot 2 The promissorynote was subsequently modified on Jﬁly 7,2005 to increase the

interest rate to 6.1 % per annum and further modified on J anuary 24, 2007 to amend the
interest rate to 6.7% per annum. (R. Vol II p. 769). Subsequent to the amendments, the
.loan ultimately fell into default. NBSC brought the underlying action from which appeal
follows to foreclqse on Lot 2. (R Vol II p. 28). While compiling documents to defend the
foreclosure action, Mr. Segars obtained a copy of the appraisal performed by the Linsdéy
Company for NBSC on Lot 2. Linsday did not use tﬁe Plat which showed the future .
OCRM Béseline but the one which clearly showed the original OCRM and thus
demonstrated thét there was ir;sufﬁcient buildable land on Lot 2 to construct a home -
larger than approximately 1000 s.f (R. VolIl p. 750 Yef Linsday appraised the Lot for
$1,600,000.00. In reliance on Linsday’s appraisal, NBSC funded and Segars closed (R.

Vol Il p. 744)).

In fact, Lot was unbuildable, therefore, of little or no value. Thus, Linsday’s
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appraisal, which was ordered by NBSC and which formed the basis for NBSC’s
loan commitment which causéd Segars to purchase Lot 2 was grossly overinflated.
Defendants contend that the Linsday Company was negligent in preparation of the
appraisal prepared at the reqﬁest of NBSC. Furthenhore, NBSC was negligent in
representing to Mr. Segars that lot 2 was worth 1.6 million dollars. M. Segars, nor any
other reasonable person, would have paid 1.6 million dollars for a lot that at the time of
purchase was not buildable and, therefore, of little or no value.

In connection with the underlying foreclosure litigation, Mr. Segars® expert, an
appraiser named Dennis Outlaw provided deposition testimony that the Linsday
Company had everything at its disposal to prépare an accurate appraisal. IfLinsday
Company had complied with USPAP the appraisal in question would have revealed that
at the time the lot was unbuildable and, as such, oflittle.or no value. (R. VolI276). If
Linsday had complied with USPAP the appfais_al in question would have revealed thé’_t at
the time the lot was unbuildable ahd, as such, of Iittle or no value. Had Linsday not been
negligent and the appraisal was accurate Mr. Segars would not have borrowed
$1,360,000.00 to purchase the lot. In fact, NBSC would not have legally been able to
lend that sum of money.

Segars did not obtain a copy of the Linsday appraisal until approximately April
2009. Mr. Segars requested that Stephen Linsday review the plat, restrictive covenants,
OCRM baseline and Town of Hilton Head Island setback requirements. Based upon the

Plat used by Linsday for the appraisal as well as other recorded covenants and restrictions
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primarily the OCRM baseline and Town of Hilton Head Island set back restrictions, Lot 3
was unbuildable and, therefore, not worth $1.6 million. Stephen Linsday, even issued an
opinion letter to Mr. Segars verifying this fact. (R. Volll p. 780)

Plaintiff filed a Lis Pendens and Summons and Complaint on July 6, 2009 and its
Amended Lis Pendens, Amended Summons and Amended Complaint on August 14,
2009. Plaintiff brought this foreclosure action and sought a deficiency judgment.

. Subsequent fo the closing Thaddeus Segars convéyed his interest in 1§t 2 to KCS
Investments, LLC who was made a codefendant in this action. Defendants filed and
Answer and Counterclaim in response to Plaintiff’s original and Amended Pléadings. R.
VolIp. 75). Defendants counterclaimed alleging causes of action against NBSC for
negligent misrepresentation, breach of fiduciary duties and breach of contract
accompanied by ﬁaudulent intent. The Foreclosure portion of the case was referred to
the Master in Equity for Beaufort County and a Judgment of Foreclosure was ultimately
granted. Defendant Segars’ counterclaims were held in abeyance pending the outcome of
the foreclosure action. Plaintiff NBSC filed a Motion for Summary Judgment alleging
that Segars counterclaims are barred by the applicable Statute of Limitations. (R. Vo'lA
ITp. 628).- On March 14, 2013 NBSC Plaintiff NBSC’s Motion for Summary Judgment
was heard by the Honorable Marvin H Dukes, III. At hearing, NBSC argued that the
applicable three year statute of limitations had expired prior to Defendant filing his
counterclaims on or about August 19, 2009. Qn February 14, 2014 Judge Dukes granted
Plaintiff NBSC’s motion for Summary Judgment holding that the applicable three year

Statute of Limitations had expired as to Defendant Segars’ cross claimes. (R. Vol. I p.13).
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SUMMARY OF ARGUMENT

Plaihﬁff NBSC argued that Segars knew that there were possible issues with what
if anything cduld be built on lot 2 shortly after purchase of the lot. Yet Segars’
couniércl'aims are compulsory in nature and as such as long as they are brought in a
timely manner they are not time barred. Several States he';ve enacted statutes which
speciﬁcglly addres;s the issue of compulsory counterclaims aﬁe_r the Statute of
Limitations h’aé expired. Other States, in fact a majority of States have rendered judicial
opinion_é protecting the parties rights to bring compulsory counterclaims if done so in a
timely m{mner.

NBSC also relies on the discovery rule to assert that Segars’ counterclaims are
barréd by the Statute of Limitations. NBSC cites a numbér of separate cases in which
Segafs was im/olved which relate to the possible building restrictioné applicable to Lot 2.
In fact, none of these cases provided knowledge, express or implied; that the NBSC
appréisai v§as erroneous. As set forth below, Segars had filed a Jawsuit against the _
atto_r_ney thét represented Segars in the closing on Lot 2. In‘the secoﬁd case, Segars made
~an appearance in an Administrative law case regarding various restrictive limitations
concerning lot 2. Inthe third case, Segars was involved in a lawsuit against the Séller of
Lot 2 and the title insurance company that issued a title insurance policy on Lot 2. Since
all of these matters were initiated more than three years prior to Segars ésserting his -
counterclaims NBSC argued that the Statute of Limitations had expired based on Segars’
kno_wledgé of issues involving Lot 2’s development potential. Segars was, in fact, not

aware of any potential claims against NBSC as a result of the appraiser that NBSC hired
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to appraise lot 2. It was not until April 2009

that Segars received a copy of the appraisal

and realized that NBSC’s appraiser had used the plat which showed the restrictions on lot
2. As such the appraiser should have known and conveyed to NBSC that the restrictions
on the lot would not permit development. (R. Volll p. 744).
ARGUMENTS
STANDARD OF REVIEW

’i‘he Appellant appeals fhe. Mastér In Equi‘ty’ s granting Plaintiff’s Motion for
Sﬁmmary Jadgment on the basis that the applicable three year Statute of Limitations
expired as to the Defendant’s counterclaims.

The standard of review for actions at law is de novo with regard to legal
conclusions, but factual findings will be overturned only if wholly unsupported by the
evidence or controlled by legal error. “In an action at law, tried without a jury, the
appellate court’s standard of review extends only to the correction of errors of law. In
such cases, the triél court’ factual findings will not be disturbed unless they are wholly
unsupported by the evidence or controlledlb_y an erroneous conception of law.” Temple
v. Tec-Fab, Inc., 370 S.C. 383, 387,635 S.E. 2d 541, 543 (Ct. App. 2006) (citing Okatie
River, L.L.C. v. Southeastemn Site Prep, L.L.C. 353 S.C. 327, 334, 577S8.E.2d 468, 472
(Ct. App. 2003); |

Further, the mere inclusion of a statement in the “Findings of Fact” section of an
order does not make the statement a factual finding. The appellate court reviewing an

order must determine whether a statement in the order is a finding of fact or a conclusion
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oflaw. Chambers v. Pingree, 351 S.C. 422, 454 n.4,570 S.E.2d 528,534 n. 4

(Ct. App. 2002)Where a statement included in the “Findings of Fact” section is in

actuality a conclusion of law, the usual denovo standard applicable to legal conclusions

applies. 1d

I

L. THE LOWER COURT ERRED IN GRANTING
SUMMARY JUDGMENT TO NBSC WHEN APPELLANT
FILED COMPULSORY /PERMISSIVE COUNTERCLAIMS

WITHIN THE TIME ALLOWED TO FILE A RESPONSIVE
PLEADING.

When a Plaintiff files a claim against the Defendant, the méjQrityvqf courts
addressing the issue, hold thaf the stétut'g of limitations ceases to run on any
counterclaims, permissive or coﬁlpulsbry, that the defendant later imposes in its first
- responsive plegding providing that pleading is timeiy. The rationale is that the courts do
not want fo force the defendant to fush to ﬁle an answer siinply because the statutor$r
period is about to expire.' The situation complicates, hov;'ever, when the plaintiff
commences the action after the statute of limitations on the counterclaim has already run.
The majority rule appears to 53 that compulsory counterclaims be méintained insuch a
situation. In some states, specific statutes provide that the a defendant’s claim for money
damages (ie .Georgia, New York and California) even though barred when the Plaintiff’s
suit was filed, may be asserted as an offset tb any damages awarded to the Plaintiff. For
example, please see OCGA Section 9-3-97. That statute extends the statute of
limitations for counterclaims “so as to allow parties, up to and including the last day upon
which the answer or defensive pleadings should have been filed... provided that the final

date allowed by such limitations for commencement of such actions shall not have

expired prior to the filing of the main
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‘action.”

In addition, the Supreme Court has held that a defendant may raise a claim by
recoupment even when the claim, if brought, independently, would be barred by the
applicable statute of limitations unless Congress has clearly and expressly provided
otherwise. The Wright, Miller, Kane approach, tolling the statute of limitations, is almost
entirely premised on the lack of prejudice to the plaintiff and the prevention of delaying
weak claims until the statute has almost run. The latter concern is neutralized by
counterclaims in the form of recoupment; claims that arise out of the Same transaction or
occurrence, but are defensive in nature and seek no afﬁrmatwe relief. See Bull V. Unzted
States, 295 U.S. 247 262, 55 S.Ct. 695, 700-701, 79 L.Ed 1421 (1935) (holding that a
counterclaim for recoupment is never barred by the statute of limitations so long as the
main éctioh itselfis timély”). Therefore, any weak claim brought late in the limitations
period will nevértheless have to overcome the claim for recoupmenf; See also eg
Meriano Azada and Carmeﬁ Azada v. Roger Carson, 252 F.Supp. 988 (U.S.D Haw.aii,
1966) (“S;tatﬁgs of limitations are statutes of repose - they are designed to bar stale
claims. Where as in this case, the counterclaim arises from the same incident as the
cbmplaint, the counterclaim is no more stale than the complaint.”)

The dissent in Murray v. Mansheim, 779 N.W. 2d 739 (SD2010) is instructive
and seems to follow the majority rule of appellate courts that have c;pined on this subject.
“The very purposes of statutes of limitations do not require the position thé majority
embraces. The majority correctly observes that “Statutes of limitation are in placé to

prevent the prosecution of stale claims and to punish litigants who sleep on the1r rights.”
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Moore, 1999 SD 152, 25, 603 N.W. 2d at 521 (citatz‘éns omitted). However, a
compulsory counterclaim is one that “arises out of the transaction or occurrence that is
the subject matter of the opposing party’s claim.” SDCL 15-6-13(a). Because they arise
from the same incident, the compulsory counterclaﬁn is no staler than the initial action.
The “necessarily close relationship betw¢en the timely claim and untimely claim should
insure that the latter is not ‘stale’ in the sense of evidence and witnesses no longer being
available.” 6 Wright Miller & Kane, Section 1419 at 152-153. The evidence and
Witnesses are as accessible for adjudipating the éompulsory counterclaim as they are for
the initial action. Id. * Simple justice dictates that if the plaintiffs are given an
* opportunity to present a claim for relief based upon a [transaction or occﬁrrence], the
defendant should not be prevented from doing so.” Armstrong, 469 S.W.2d at 343.
Segars counterclaims ag'ain'st Plaintiff ére claifns for recoupment of losses
suffered as a result of the same contract and default that NBSC sued him over. Heis
seekiﬁg recovery of amounts lost asa direct result of plaintiff’s foreclosure action. Under
Bull, and the rational of the other cases cited herein which address the subject, Segars
Counterclaims, are not stale and were timely filed as a first responsive pleading to the
lawsuit herein. Defendant therefore, Tequests that the Court consider these factors prior
to affirming the order granting summary judginent in favor to the Plaintiff,
II. THE LOWER COURT ERRED BY GRANTING

SUMMARY JUDGMENT TO PLAINTIFF NBSC

ON THE BASIS THE STATUTE OF LIMITATIONS

HAD EXPIRED WHEN APPELLANT HAD NO WAY

OF DISCOVERING NBSC’S NEGLIGENCE UNTIL HE
OBTAINED A COPY OF THE APPRAISAL.
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The crux of this matter lies with the yaifious setback lines applicable to the property
which dictate the size of a home and where it could be bui]tt NBSC argues that the
Segars Statute of Limitations began to run in this case when Segars first bécame aware
that there may be impaired in such away as to limit construction. NBSC cites an
Administrative Law Court case which Segars intervened in against the South Carolina
‘Department of Health and Envirommeﬁtal Control (“DHEC”)F on March 16, 2005 as the
alleged Bas_is for his knowledge. At issue in that matter was DHEC’s position as to the
correct location of the OCRM line. NBSC argued that by virtue of his involvement in
the Administrative Law Court case S_egars concerning the OCRM line. Segars does not
deny he was aware of issues concefnirig the set back line relating to lot 2 in 2005,
however, this knowledge could hardly put Segars on notice that the appraiser hired by
' NBSC was negligent in preparing the appraisa_l.. Segars was not aware at that time, or
any time ﬁntil august 2009, 'what information the appraiser used to prepare the appraisal,
In addition, NBSC argued below that Segars appearance in three other lawsuits
involving his ownership at Singleton Beach Place establish Segars was aware of issues
relating to limitations on the lots. NBSC cites the fact that Segars sued (@) the closing
attorney representing Segars in the purchase of the property (2009-CP-07-00381) (R.
Vol. I p.6) ; (ii) the title insurance. company (who issued Segars title insurance on the
property (2008-CP-07-2791) (R. Vol L. p.1). and (iii) against the title insurance company
individually (2011-CP-07-00931) (R. Voll. p. 11).. NBSC notes that all of these cases
were dismissed based on the Statute of Limitations and thus the NBSC case should also

be dismissed. These cases are all distinguishable from the present case. The closing
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attorney was sued because he incorporated the plats of record in his title commitment and
cloéing package but failed to explain to his client(s) the restrictions on the lot imposed by
2002 reconfiguration plat(é) which essentially eliminated development. With respect to
the case against the Seller of lot 2, the.trial court determined that Segars’ knowledge as to
: thé existence of the reconfiguration plat ultimately triggered the date where the
limitations period began to run. In the present case, Segars allegedly learned that the
reconfiguration pléts caused the OCRM line to remain in its then exisiting position.
Segaré did not, and in fact could not have knovs;n, which plat the appraiser used and

. purportedly did not appreciate the restrictions on the lot. In tlle present case, Segars aid
not and in facﬁ could not know what documents the appraiser relied upon to complete his
appraisal. He did and‘could ha've rightfally assumed that the Appraiser a licensed

professmnal with all relevant information before him , based his appralsal on the correct

state of the land use restrictions and set back lines. It was only in April 2009 that Segars

discovered that the appraiser in fact had at his disposal, and relied upon, the appraisal
which in fact showed the restﬁction§ on the property and was, therefore, negligent in his
- valuation of the property (R. Vol II p.744).

| Defendants asserted three cdunterc]aims against NBSC; (1) negl_igént
misrepresentation, (2) breach of fiduciary duties and (3) breach of contract accompanied

by fraudulent act all based upon the appraisal procured by the Plaintiff NBSC and

subsequent actions of the Plaintiff. Generally, a cause of action accrues at the moment a

breach of duty occurs.  Grooms vs. Medical Soc’y of S.C. 289 S.C. 399 380 S.E. 2d 855

(Ct. App. 1989). However, the “discovery rule” provides an exception to the general rule
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and tolls the statute of Hmitations until a person knows or by the exercise of reésonable
diligence should know that he has a cause of action. Under the discovery rule, the
statute starts to run upon the discovery of such facts as would have led to the knowledge
thereof if pursued with reasonable diligence. Plaintiff argues that shortly after the closing
oﬁ the property the Town of Hilton Head revoked the approved plat. Fidelity Title
Insurance Company retained an attorney to represent Segars and other lot owners to cure
thé plat revocation by the Town in September or October 0£2004. In addition Plaintiff
points out that Segars and others retained the services of Cotton Harness and joined the
Administrative Law Case regarding the movement of the OCRM baseline sometime in
2005 . It is upon these facts that Plaintiff claims Segars was aware of a potential cause of
action as he was aware of a problem with the OCRM baseline. Segars claims in the
present case did not arise out of a knowledge of the placement of the OCRM
baseline but the negligence of the appraiser discovei'ed in 2009 well after the closing
oh the Jot. (emphasis added)

The Plaintiff’s argument on the statute of limitations is based upon a fauity
premise. The Plaintiff submits that the questién as to when the statute of limitations
began to run relates to the time perio.d during whicﬁ Segars learned of the facts which
would have put him on notice of the true location of the OCRM baseline. The
counterclaims against the bank, based in part on the actions of their appraisal agent, are

not based upon the issues of the location of the OCRM line. Clearly Segars knew there
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was an issue with the location of the OCRM line in 2005. What Segars did not
know and, in fact had no way of knowing, was which plat the bank’s appraiser used‘
in preparing the appraisal that valued the subject lot at $1.6 million. (emphasis
added) Here, NBSC’s appraiser used the plat which showed the original OCRM
baseline which weuld show the lot to be of insufficient size to build a home which would
have complied with the covenants aﬂd restrictions of the neighborhood. If, in preparing
| the appraise], the appraiser used the plat which showed the ‘future OCRM baseline it
would have, or should have been readily apparent that the lot could accommodate a home -
which would be in compliance with the covenants and restrictions of the neighborhood
which require all homes to be 2500s.f. Only after the Plaintiff mst1tuted the present
action did Segars request a copy of the appraisal report from the bank. When Segars
looked at the appraisal report for the first time he learned that the appraiser used the plat
which did not have the future OCRM baseline 'eut the original OCRM baseline which
1imitee the size of the home one could build. Therefore the “discovery” which gives rise
to Segars counterclaims is not whether there were issues with the OCRM baseline but
when Segars discovered that the appraiser used the original plat. Segars oniy re’cei_ved
the appraisal report after this suit was commenced and alleged the counterclaims within
three months thereafter certainly well within three years of . Prior to that it was
represented to Segars that the appraisal reﬁort valued the property at $1.6 million dollars.
In addition, as Plaintiff has pointed out, the appraisal was undertaken by the bank for
their protection. It is also cleay that Segars was charged for the appraisal, relied on the

valuation set by the appraisal and had a right under South Carolina law to rely on the
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appraisal.

3.C. Code § 15-3-535 states that all actions initiated under Section 15-3-530(5)
must be comme;iced within three years after the person knew or by the exercise of
reasonable diligence should have know that he had a cause of action statute starts to‘run
upon the disébvery of such facts, as would have led to the knowledge thereof if pursued
with reasonable diligence. The question in this instance becomes when did Segars know
or reasonably should have known that he had a cause of action against the Plaintiff? The
answer is that Segars could only have known of a potential claixﬁ against the Plaintiff
when came into possess.ion of the appraisal report not when an issue of the OCRM
baseline was raised. (emphasis added) Segars did not know, nor should he have 'known,
what plat the appraiser used in preparing the appraisal. The Plaintiff bank had nothing to
do with the placement of the OCRM baseline and thus would not have drawn scrutiny
from Segars, or apparently nay of his attorneys. However, when Segérs saw the appraisal
and realized that the‘appraiser used the plat which showed the original OCRM baseline

he had reason to question the appraisal and consequently the Plaintiff.

CONCLUSION
For the reasons explained herein, the lower court erro’néously granted
NBSC Summary Judgment against Thaddeus Segars on the basis that the applicable
Statute of Limitations had run on thé time available for Segars to assert his
counterclaims. The Appellant accordingly respectfully requests that this Court reverse

the order issued by the Honorable Marvin Dukes, 11T and remand this matter back to the

lower curt for trial 6n the merits of the case. -
000”18
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COUNTER-STATEMENT OF ISSUES ON APPEAL

L DID THE CIRCUIT COURT PROPERLY DETERMINE THAT THE
STATUTE OF LIMITATIONS HAD EXPIRED BEFORE SEGARS
ASSERTED HIS COUNTERCLAIMS AGAINST NBSC?

II. DID SEGARS' COUNTERCLAIMS REMAIN TIME-BARRED DESPITE

' HIS NEW ARGUMENTS REGARDING TQLLING OR WAIVER OF
THE STATUTE OF LIMITATIONS, AND, EVEN IF THEY WERE NOT
TIME-BARRED, WERE SEGARS' NEW ARGUMENTS PRESERVED
FOR APPELLATE REVIEW?

II. IS THE CIRCUIT COURT'S RULING IN FAVOR OF NBSC
SUPPORTED BY  ADDITIONAL SUSTAINING GROUNDS,
INCLUDING THAT SEGARS CANNOT ESTABLISH THE ELEMENTS
OF HIS COUNTERCLAIMS AS A MATTER OF LAW?

 COUNTER-STATEMENT OF THE CASE
Tilis appeal arises out of a case brought by Respondent National Bank of South
Carolina ("NBSC") against Appellant Thaddeus F. Segars ("Ség‘ars ") based on Segars'
default on a loan that he entered into with NBSC on June 9, 2004. (Consumer Loan
Noté/Security Agreement (the "Loan"); R.p. 757.) Segars entered into the Loan for the
purpose of purchasing Lot 2 Singleton Beach Place Extension (the "Property"), which
‘is located on Hilton Head Island, South Carolina. (Deposition of Thaddeus F. Segars
dated August 4, 2010 ("Segars Dep. 1") at 26:9-11; 27:4-9; R.pp. 116:9-11; 117:4-9.)
The Property is part of a ten lot subdivision known as Singleton Beach Place Extension

(the "Subdivision"). (Segars Dep. I at 11:20-24; R.p. 101:20-24.)
After Segars defaulted on tﬁe Loan, NBSC filed and served a Lis Pendens,
Summons and Complaint on Segars on July 6, 2009. (NBSC's Summons and Compl.
and Lis Pendens; R.pp. .28-53.) Thereéfter, NBSC served an Amended Summons and

Complaint on August 14, 2009. (NBSC's Am. Summons and Compl.; R.pp. 54-74.)
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The Amended Complaint sought foreclosure of the mortgage on the Property. Id.
Segars served an Answer and Counterclaims on or about September 24, 2009." (Segars'
Ans. and Countercl.; R.pp.75-82.) Segars alleged the following counterclaims against
NBSC: (i) negligent misrepresentation; (ii) breach of fiduciary duties; and (iii) breach
of contract accompanied by a fraudulent act. ({d. at pp. 2-7; R.pp. 76-81.) In his
Answer and Counterclaim, Segars did not assert affirmative defenses to NBSC's
Compléint, and he alleged that he had "suffered damages" in comnection with each
counterclaim against NBSC. (Jd. at.{{18, 26, 33, Wherefore clause; R.pp. 78, 79, 81.)
- In his counterclaims, Segars alleged that the appraiser hired by NBSC to
perform an appraisal for the bank erred in his valuation of the Property in that, based
upon the applicable base.line2 and other set back requirements and restrictions, the true
value of the Property was a fraction of the estimate given by the appraiser and the price
Segars had agreed.to pay for the Property. (Id. at {15; R.p. 77.) Segars further alleged
that by transmitting the results of the Appraisal to him, either expressly or by
implication, amounted to a negligent misrepresentation by NBSC made to induce him to
accept the Loan and borrow money from NBSC. .(Id. at §16-18; R.pp. 77-78.)
By Order dated December 16, 2010, the Honorable Carmen T. Mullen granted
NBSC summary judgment' on its claims and referred the foreclosure action to the

Master in Equity while reserving Segars' counterclaims for further hearing. (Judgment

© ' KCS Investments, LLC ("KCS"), another defendant to the foreclosure action by virtue
of its ownership of the Property, joined Segars in the Answer and Counterclaims,
which was subsequently filed on September 28, 2009.

> The baseline is established by the Office of Ocean and Coastal Resource Management
pursuant to the Coastal Zone Management Act, S.C. Code Ann. § 48-39-280, generally
prohibiting construction seaward of the line.
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of Foreclosure and Sale dated December 16, 2010 at p. 1; R.p. 21.) This Order also
granted NBSC's motion to amend its Reply to Segars' Counterclaims to allege the
defense that the claims were barred by the applicable statute of limitation (id.), which
NBSC filed on February 1, 2011. (NBSC's Am. and Restated Ans. and Reply to
Countercl.; R.pp. 83-88.) On March 1, 2011, the Master in Equity issued an Order for
Deficiency Judgment to NBSC against Segars in the amount of $263,159.58 (the
"Deﬁciency Judgment"). (Deficiency Judgment; R.p. 798-799.) Segars did not appeal
the Deficiency Judgfnent.

| . NBSC filed its motion fo; summary judgment on Segars' counterclaims on June
18, 2012, and Segars .opposed the r'ﬁotion and filed his own motion for summary
judgmeﬁt on August 16, 2012. (NBSC's Notice of Mot. and Pl.'s Mot. for Summ. J.;
R.pp. 628-647, and Segars' Notice of Mot. and Def.'s Mot. for Summ. J.; R.pp. 659-
660.) These motions were heard on March 14, 2013. (Hr'g Tr.‘dated March 14, 2013
("MSJ Hr'g Tr."); R.pp. 457-590.) During the hearing, Segars' attorney conceded the
claims for breach of fiduciary duty and breach of contract accompanied by a fraudulent
act. (/d. at 82:13-16; 111:18-22; 129:10-15; R.pp. 538:13-16; 567:18-22; 585:10-15.)

The parties subsequently engaged in an unsuccessful mediation, and on

November 18, 2013, the Court held a status conference via telephone during which the
parties agreed to submit supplemental briefs in December 2013.% (See MSJ Order at p.

1; R.p.13.) Segars submitted a brief on December 13, 2013. (Email from Finn Law

* The Order states that the parties would submit supplemental briefing by December 6,
2012. The year is clearly a typographical error as the letter is dated 2013, and former
counsel for NBSC has advised that he believes the date given by the Court during the

status conference was December 16, 2013 (and, in fact, both parties submitted their
supplemental briefs by that date).
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Firm to Honorable Marvin H. Dukes, IIl dated December 13, 2013 attaching
Supplemental Brief; R.pp. 773-779; and Def.s' Brief in Supp. of their Mot. for Summ.
J. énd in Opp'n to Pl.'s Mot. for Summ. J. dated March 13, 2013; R.pb. 661-669.)*
NBSC submitted a supplemental brief on December 12, 2013, which was filed on
December 16, 2013. (Pl.'s. Supplemental Mem. in Supp. of Mot. for Summ. J.; R.pp.
648-658.) Thereafter, the Honorable Marvin H. Dukes, III sent an email to NBSC's
counsel requesting a proposed order granting summary judgment to NBSC. By ietter
dated January 13, 2014, Segars -submitted a letter to the Court in response to the
Court's email Whe(ein he attempted to raise new arguments related to compulsory
counterclaims and recoupment. (Leiter from Thomas J. Finn to Honorable Marvin H.
Dukes, III dated January 13, 2014 at 1; R.pp. 782-783..) NBSC then submitted a letter
in response to Finn's letter on J anﬁary 15, 2014 and objected to the Court considering
the additional untimely briefing 'sub-r'nitted by Segars' counsel without permission from
the Court. (Letter from Jennie S. Cerrati to Honorable Marvin H. Dukes:,» IH dated
January 15, 2014 at 1; R.pp. 784-788.) By separate letter that same day, NBSC
submitted the requested proposed Order. (Letter from Jennie S. Cerrati to Honorable
Marvin H. Dukes, III regarding proposed O;dcr dated January 15, 2014 at 1; R.pp.
| *789-791.) One week later, the Court gragted NBSC's moﬁon for summary judgment on
the basis that Segars failed to assert his claims within the three. year statute of

limitations. (MSJ Order at 1-6; R.pp. 13-18.)° The Court appears to have properly

¢ Segzirs appears to have resubmitted his earlier briefing of March 13, 2013 as his
supplemental brief. :

* The order was actually entered on February 11, 2014.
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excluded the untimely raised. claims as it does not reference the new arguments in the
MSJ Order. Id.

Segars filed a motion for reconsideration on February 27, 2014. (Segars' Notice
of Mot. and Mot. to Recons.; R.pp. 718-719.) The Motion mentioned no specific
grounds as to Why the Court should reconsider its ruling. Id. The Court heard this
motion on May 14, 2014. (Hr'g Tr. dated May 14, 2014 ("MTR Hr'g Tr."); R.pp..
591-622.) At the hearing, Segars' attorney confirmed that the only remaining claim at
iésue was negligent misrepresentation. (Id.. at 14:8-13; R.p. 604:9-V13 (wherein Segars'
attorney stated: “I think we had three causes of action. . . . . I think we might have
dispensed with the other two and might have only been left with negligent
misrepresentation in fhe end.”)) He also attempted to argue the new grounds regarding
tolling or waiver of the statute of limitations. (Jd. at 9:19-15:8, R.pp. 599:19-605:8.)
The Court denied Segars' motion for reconsideration the next day. (Form 4 Judgrnen't.
in a Civil Case Order denying Mot. to Recons. dated May 15, 2014; R.pp. 19-20.)
This appeal followed.

FACTS

-A. Background

1. The Singleton Beach Place Extension Subdivision
Segars who was a real estate agent with over 23 years of expenence (Segars
Dep. I. at 51:3-4; R.p. 141:3-4), was well acquainted with the Singleton Beach Place
Extension Subdivision before he entered into the Loan with NBSC. In 2001, he entered.
into a contract to purchase three ocean front lots (Lots- 1, 2 and 3), which would
eventually be combined with other perperties to create the Subdivision consisting of ten

: | 000032
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lots. (Segars Dep. I at 12:6-19; 16:15-17:19; R.pp. 102:6-19; 106:15-107:19.)
However, rather th.an close .on the purchase of the three lots, Segars assigned his
contract to Richardson Street Partners ("RSP") and Paul Gaughf ("Gaughf") who closed
and took title to these lots. (Segars Dep. I at 12:17-22; R.p. 102:17-22.) RSP later
partnered with J.J. Development to develop the Subdivision.

At that time, the location of the baseline set by the South Carolina Department
of Health & Environmental Control's ("DHEC") Office of Océan and Coastal Resource
Management ("OCRM.") limited the buildable space of thé lots in the Subdivision.
(Segars Dep.‘I at 9:13-10:7, R. pp. 99:13-100:7). Thus, RSP and J.J. Development
proceeded to determine if the OCRM baseline could be moved seaward to increase the
building envelope. (Segars Dep. I at 15:3-17:19; R.p. 105:3-107:19.) Segars testified
that he was familiar with the current location of the OCRM baseline, the negative
impact of its location on the buildable area of the lots and thus the value of th_e lots, and
the developers' :ciesire to move the location seaward. (Segars Dep. I at 9:13-10:16;
16:2-6; 16:15-17:21; R.pp. 99:13-100:16; 106:2-6; 106:1.5;107:21.) He further
testified that the owner of J.J. Development advised him that OCRM and the Town of
Hilton Head Island had subsequently agreed to relocate the OCRM baseline seawar-d of
the existing line. (Segars Dep. I at 15:6-16:13; R.pp. 105:6-106:13.)

2. The Surveys Showing the Location of the OCRM Baseline for all
Lots within the Subdivision

A survey of the Subdivision was prepared on November 12, 2002 and recorded
in Beaufort 'County on january 29, 2003 (the "First Survey"). (Boundary

Reconfiguration of Singleton Beach Place Extension Survey dated November 12, 2002;
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R.p. 728; and Segars Dep. I at 18:12-19:16; R.pp. 108:12-109:16.) It depicts two
baselines -- one labeled "Beach Management Act Baseline” and the other labeled
"Future Beach Management Act Baseline." (First Survey; R.p. 728.) Segars, who in
2003 was acting as the real estate agent for RSP, testified that he reviewed the survey
with RSP's aﬁorney shortly after the First Survey was recorded. (Segaré Dep. I at
19:17-20:8; R.pp.109:17-110:8.) Segars’ and his clie‘nt's primary concern with the
location of the baseline was to ensure that a house of 4,000 square feet could be
constructed on the Property.® (Segars Dep. I at 20:12-21:3; 23:11—14; R.pp. 110:12—
111:3; 113:11-14.) The First Survey showed that the Town of Hilton Head had
approved the survey, but it did not bear a stamp indicating the approval éf DHEC-
OCRM. (First Survey; R.p.728; and Segars Dep. I at 19:8-16; R.p. 109:8-16.)

On or about December 4, 2003, Sea Island Land Survey, LLC prepared a new
survey for the Subdivision for J.J.- Partners and RSP, which was recorded' in Beaufort
County on December 15, 2003 iﬁ Plat Book 96 at Page 160 (the "Approved Suryey").
(Boundary Reconfiguration of Singleton Beach Place Extension Survey dated December
4, 2003; R.p.729; and Segars Dep. I at 46:17-47:9; R.pp. 136:17-137:9.) The
ApproAved Survey showed the current OCRM baseline only; the line marked "Future
Beach Management Act Baseline," i.e. the proposed future baseline tﬁat Segars and.the
developers wanted to increase the buildable space for the lots in the Subdivision, had

been removed. (Approved Survey; R.p. 729.) Unlike the First Survey, the Approved

® Segars' testimony is that he and RSP's attorney reviewed the survey with respect to
Lots 1, 2, 3, as these were the-lots RSP would be receiving and placing for resale.
(Segars Dep. I at 21:6-8; R.p. 111:6-8.) The lots were contiguous and subject to the
same building restrictions, and thus the buildable envelope would be similar for each.

000034



Survey bore a stamp indic;ating. that it had been approved. by DHEC-OCRM on
November 2.0, 2003. (Id.';land Segars Dep. I at 47:10-48:11; R.pp. 137:10-138:11.)
Segars admitted that both surveys showed the actual existing baseline, that only the
First Survey shows a "future" baseline, and that the First Survey was not approved by
DHEC-OCRM. (Segars Dep. I at 47:22- 48:11; R.pp. 137:22-138:11.) The Approved
Survey was recorded in Beaufort County, and thus was a matter of public record before
Segars' coﬁtréct to purchase the Property and prior to NBSC's loan to Seéar_s to
purchase the Property. (Approved Survey; R.p. 729; and Segars Dep. I at 18:12-25;
46:12-24; 77:7-12; R.pp. 108:12-25; 136:12-24: 167:7-12.) |

Thereafier, Segars, as listing agent for thé Property, offered the Property (i.e.,
Lot 2) for sale at a listing price of approximately $2,000,000.00. (Segars Dep. I at
24:16-25:2; R.pp. 114:16-115:2.)’ While Segars does not recall if he assisted in
ar‘riving. at the listing price, he testified that it is his practlce to consult and advise his
clients as to an appropriate listing price. (Segars Dep. I at 25:2-20; R.p. 115:2-20.).

B. Segars' Purchase of the Property

1. Purchase Contract for the Property

On or about March 15, 2004, Segars entered into a contract to purchase the
Property. (Contract of Sale—Offer and Acceptanpe dated March 15, 2004 (the
"Contract”); R.pp. 730-734; -and Segars Dep. I at 27:4-9; R.p. 117:4-9)) The.

Contract's purchase price was $1,600,000.00, and it contained a financing contingency

7 Segars also listed Lot 1 for sale for approximately $2,000,000.00, but that lot had not
" sold as of Segars' deposition in August of 2010. (Segars Dep. 1 at 24:16-23 and 26:3-6;
R.pp. 114:16-23; 116:3-6.) Lot 3 sold to another party for approximately
$1,400,000.00 in 2003 or 2004, but Segars was not the listing agent. (Segars Dep. I at
23:18- 24:15; R.pp. 113:18-114:15.)
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whereby should Segars fail to obtain financing within thirty-ﬁve days of the Contract,
he could terminate; however, should he fail to take action as required by the terms
thereof, the contingency would be deemied waived. (Contract at 1]'1]2, 3; R.p. 730; and
Segars Dep. 1 at.27:-10-28:23; R.pp. 117:10-118:23.) Additionally, the Contract was
contingent upon a dué diligence review of the Property and purchase by Segars on or
before March 12, 2004. (Contract at §6; R.p. 731; and Segars Dep. I at 28:24-29:5;
R.pp. 118:24-119:5.) Segars _completed_his due diligence review of the proper'ty-
without termination of the Contract. (Segars Dep. I at 29:2-10; R.p. 119:2-10.). In
addition to being a purchaser, Sega;'s was the listing agent for the Property and drafted
the Contract himself. (Contract at p. 5; R.p. 734; and Segars Dep. I at 24:16-25:5;
26:19-21; R.pp. 114:16-115:5; 116:19-21.)

2.  Loan from NBSC

Segars applied for the Loan from NBSC to finance the purchase of the Property
‘on May 18, 2004. 4(Credit Application; R.pp. 735-737; and Segars Dep. 1 ;lt 38:18-22;
R.p. 128:18-22.) At the time of the application, the ﬁnanciﬁg contingency of the
Contract had expired. (Contract at §3; R.p. 730; and Segars Dep. I at 73:3-9; 75:3-8;
R.pp. 163:3-9;.165:3-8.) On June 2, 2004, Segars executed a commitment letter for a
loan from NBSC (the "Commitment Letter"). (Commitmeﬂt Letter from Douglas K.
Matney of NBSC to Tad Segars dated May 28, é004; R.pp. 741-743; and Segars Dep. 1
at 41:8-13; R.p. 131:8-13.) Among other contingencies, the Commitment Letter was -
subject to an appraisal of the Property acceptable to NBSC in the amount of $1,600,000
or gfeater. (Commitment Letter at p. 1; Rp 742; and Segars Dep. 1 at 41:23-42:6;

R.pp. 131:23-132:6.) As Segars admitted, this contingency was for NBSC's benefit and
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protectionv. (Segars Dep. I at 97:19-21; R.p. 187:19-21.) There was no such
contingency fo1: Segars' benefit, and his Contract to purchase the Property likewise had
no.contingency‘that the Property be appraised for any particular amount. (Contract;
R.pp. 730-734; and Segars Dep. 1.at 96:19-24; R.p. 186:19-24.) Thus, he was\
contractually obligated to purchase the Property no matter what value an appraisal
provided.

On June 2, .2004, seven days prior to the closing, NBSC obtained an appraiéal
of the Property from Stephen V. Linsday of the Linsday Company, an independent
appraiser licensed by the State of South Carolin.a, who estimated the value of the
Prdperty tb be $1,600,000.00. (Appraisal of Stephen V. Linéday (the "Appraisal");
R.pp. 744-756; and Segars Dep. I at 42:7-10; 62:21-63:18; R.pp. 132:7—10; 152:21-
153:18.) Segars testified that he did not review the Appraisal prior to closing (Segars
Dep. I at 62:5-8, 14—.16; R.p. 152:5-8, 14-16.)

On or abdut June 9, 2004, NBSC made the Loan to Segars m the principal
amount of $1,360,000.00 as financing for the purchase of the Property. (Consumcr
Loan Iilote/Security Agreement; R.i)p. 757-758; and Segars Dep. I at 43:13-18; R.p.
133:13-18.) The Loan was secured by a first priority mortgage on the Property.
(Mortgage of Real Property dated June 9 2004; R.pp. 759-763; and Segars Dep. I at
45:3-12; R.p. 135:3-12.) The deed conveying the Property to Segars specifically
referenced tt-le Approved Survey in the legal description and made no reference to the
First Survey. (General Warranty Deed signed on May 24, 2004 (the "Déed") atp. 1;
R.pp. 738-740; and Segars Dep. I at 49:13-17; R.p. 139:13-17.) Further, the Deed

specifically referenced the location of the OCRM baseline as being depicted on the plat
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prepared by Sea Island Land Survey, LLC and recorded in the Beaufort County
Register of Deeds on December 15, 2003 in Plat Book 96 at Page 160 (i.e. the
Approved Survey), and ,Sega.lrsv expressly acknowledged ‘receipt of this plat by .
acceptance of the Deed. (General Warranty Deed at p. 2; R.p. 739; and Segars Dep. 1
at 50:9-22; R.p. 140:9-22.) Despite this acknowledgment in the Deed, Segars testified
that he did not recall seeing thé plat and that he prdbably never read the Deed. (Segars
Dep. _I at 50:21-51:6; R.pp. 140:21-141:6.) Thereafter, the Loan was renewed and/or
modified on two occasions to extend the maturity date. (Consumer Loan Note/Security
Agreement dated July 7, 2005; R.pp. 769-770; Consumer Loan Note/Security
Agreement dated Jénuary 24, 2007; R.pp. 771~772; and Seg;ars Dep. I at 52:5-53:15;

R.pp. 142:5-143:15.)

C. Segars' Discovery that the OCRM Baseline Had Not Been Moved
and Subsequent Litigation Regarding the Same. '

Segaré testified that he could not remember when he first learned that the
OCRM baseline had not been moved. (Segars Dep. I at 59:5-9; .R.p. 149:5-
9.) However, he states in his Brief that he "does not deny that he was aware of issues
concerning the-set back line relating to lot 2 in 2005. . ." (Segars'v Br. at p.
13). Additionally, he has been involved in a multitude of lawsuits regarding the failure
of OCRM to move the baseline that show that he was indeed aware that it had not been
moved at least by March 16, 2005 if not before.

First, Segars testified that sometime in 2005, he, along with a group of other
owners, retained the services of C.C. ("Cottoh") Harness, III, Esquire ("Harness") to
intervene in é case pending against DHEC in the Admiuistrati\./e Law Court of the State

of South Carolina (the "ALC Case") that sought to move the baseline seaward.
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(Deposition of Thaddeus F. Segars dated January 19, 2011 ("Segars Dep. I1") at 20:17- '
21:17; R.pp. 264:17—265:17.) On March 16, 2005, Harness filed a Motion to Intervene
in that case alleging that Segars and other lot Qwhers were adversely affected by
DHEC's position refusing to relocate the OCRM baseline. (Mot. to Intervene in case
number'04-ALJO7-0304-CC dated March 16, 2005 at p. 2; R.p. 626 (stating that "[t]he
parties have standing and meet the grounds for intervention in that: . . . Each lot owner
1s advereely affected by the positiorr tgken by DHEC/dCRM and the Town of Hilton
Head Island. Movement of the line allows for highest and best use of their land and
failure to move the ~line materially affects use, enjoyment and value of these lots. "); and
Segars Dep. IT at 22:11-18; R.p. 266:11-18.)

In August of 2008, Segars sued RSP, Gaughf, and Fidelity National Title
Insurance Company ("Fidelity"), for fraudulent .and negligent misrepresentation, among
others, and alleged that "in late 2005 [he] .learned of the corrective plat recorded on
December 15, 2003, and as a result, the residence represented in the architectural
drawing provrded 10 [hlIIl] could not be constructed on Lot 2, but that pursuant to said
plat only a residence approximately 2,000 square feet could be constructed on Lot 2."
(Order Granting Defs. RSP and Gaughf's Mot. to Dismiss in Civil Action No. 2008-
CP-07-2791 filed May 20, 2005, Honorable Mar\{in H. Dukee, 111, p. 3 (citing Compl.
at { 16); R.pp. 1-5.) The Court ruled that, "Plaintiff admits in.his Complaint.he was
put on notice [in late 2005] that a claim might exist-when he discovered the existence of
the corrective plat” and dismissed Segars' claims based on the statute of limitations.

(Order Granting Defs.' Mot. to Dismiss, filed May 20, 2009, Honorable Marvin H.

Dukes, 111, p. 4; R.p. 4.)
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Segars also commenced a 'civil action against his lawyer, William Newton, and
his firm, Jones, Pattersoﬁ, Simpson & Newton, P.A., alléging legal malpractice in
January of 2009. Segars alleged that 'A"he informed Newton the d;gision to purchase was
based on the enforceability of the 'future’ baseline and the ability to build a house of at
least 4,000 square feet on the lot" and, further, that "Newton was negligent in advising
him the 'future' baseline was enforceable." (Order Granting Summ. J. to Defs., filed
July 2, 2010, Honorable Carmen T. Mullen., p- 3; R.p. 8.) The Court found that "by
March 2005 at the latest, [Segars] had actual knbwledge Newton's alleged-' advice
. regarding t'he enforceability of the 'future' baseline was wrong and, aCcordingly, should
have known a‘claim against Newton might exist." (/d. at 4; R.p. é.) Further, the Coprt
explained that Segars "was on constructive notice of the plat [recording the DHEC'—
OCRM Approved Survey] and its contents in October 2004 due to his participation as a
party in the plat revocation lawsuit,~ the very subject of which was the [Approved
Survey]" and granted summary juﬁgment to Defendants on the grounds that the statute
of limitations had expired before he commenced the action. (Id. at 4-5; R.pp. 9-10.)

Finally, Segars filed another action against Fidelity, his title insurance company,
on February 24, 2011. (See Thaddeus Segars v. Fidelity Nat'l Title Ins. Co., Civil
Actipn No. 2011—CP—67-00931 (S.C.Com.P1., Beaufort).) This lawsuit asserted claims
for breach of contract, among others, based on the fact that on June 23, 2004, Fidelity
issued a policy in the amount of $1,600,000.00 on Lot 2 and then failed to cover
Segars' damages when he later filed a claim because the land was "unbuildable." The
Court held that Segars "discovered or should have discovered tﬁe facts underlyiné his

Complaint at the time of the issuance of the title insurance policies, because the matters
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of which he now compiains were matters of public record at that time." (Order
Granting Def.'s Mot. to Dismiss, filed May 24, 2012, Honoréble Carmen T. Mullen,
P. 2; R.p. 12.) Further, the Court held that "[Segars] is not a bona fide purchaser
because sufficient record notice was available as of the date of the issuance of the
policies to charge him with a duty to inquire, which if pursued with due diligence,
would have supplied him with knowledge of the restrictions and plats.” (Id.)
Accordingly, the Court dismissed Segars' claims because they were all barred by the
statute of limitations. (ad.)

D. Segars' Default on the Loan

On or about March 24, 2009, over four years after he first learned that the
OCRM baseline had not been relocated, Segars defaulted on the Loan. (Segars Dep. I
at 53:19—20;.R‘p. 143:19-20; Am. and Restated Compl. at {15; R.p. 60; Ans. &

Countercl. at §7; R.p. 76:) This litigation followed.

STANDARD OF REVIEW

In reviewing an order granting a motion for summary judgment, the appellate
court should apply the same standard as the circuit court. See Silvester v. Spring Valley
Couniry Club, 344 S.C. 280, 284-85, 543 S.E.2d 563, 566 (Ct. App. 2001) (citing
McDonnell v. Consol. Sch. Dist. of Aiken, 315 S.C. 487, 489, 445 S.E.2d 638, 639
(1994)). Pursuant to Rule 56(c) of the South Carolina Rules of Civil Procédure,
summary judgment is appropriate where there is "no genuine issue as to any material .
faét," and the moving party shows that it is eﬁtitled to judgment as-a matter of
law. S;C. R. Civ. P. 56(c); see also City of Columbia v. ACLU of .South. Ca?olina., 323

S.C. 384, 386, 475 S.E.2d 747, 748 (1996). In determining whether summary
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judgment is proper, the appellate court must view all evidence in the light most
favorable to the non-moving party. Barr v. City of Rock Hill, 330 S.C. 640, 642, S00
S.E.2d 157, 158 (Ct. App. 1998) (citing Café Assocs. Ltd. v. Gerngross, 305 S.C. 6,
406 S.E.2d 162 (1991)). _ ' ~
ARGUMENT |
Segars' appeal challenges the Circuit Court's MSJ Order, which granted NBSC
summary judgment on his counterclaims on.the grpunds that the statute of limitations
had expired before he commenced those claims. MSJ Order at p. 1-2, R.pp. 13—14. The
MSJ Order finds that NBSC is entitled to summary judgment as to "all Defendants®
counterclaims” (id.), but only the counterclaim for negligent misrepresentation should
be at issue in this appeal as Segars fxas previously conceded his other claims.® Segars
based his counterclaims, which were served on NBSC on or about September 24, 2009,
entirely upon an appraisal performed for NBSC's benefit, which he claimed provided
an inaccurate value of the Property' given the location of the QCRM baseline. Thus, the
statute of limitations would bar his claims if he knew or should have known prior to

September 24, 2006 that a claim against NBSC regarding the appraisal might exist.

* Segars conceded both the breach of contract accompanied by a fraudulent act and the

breach of fiduciary duty claims at the outset of the summary judgment hearing and

again at the hearing on his motion to reconsider. For unknown reasons, only the

concession regarding the former was captured in the Order granting NBSC summary

Judgment. (MSJ Order at p.1; R.p. 13; MSJ-Hr'g Tr. at 82:13-16; 111:18-22; 129:10-

15; R.pp. 538:13-16; 567:18-22; 585:10-15; and MTR Hr'g Tr. at 14:9-13; R.p.

604:9-13.) However, the claim for the latter should be barred as well. Kirkland v.

Allcraft Steel Co., Inc., 329 S.C. 389, 392, 496 S.E.2d 624, 626 (1998) (citations
omitted)(holding that “[a] stipulation is an agreement, admission or concession made in
judicial proceedings by the parties thereto or their attorneys. Stipulations, of course,

are binding upon those who make them.”). ‘
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The Circuit Court correctly determined that Segars had ‘actual or constructive
knowledge of facts that would suggest an error in the Appraisal at least by March 16,
2005 as that is when his attorney filed a motion to intervene on his behalf in the ALC
case involving DHEC in which he acknowledged that the OCRM baseline had not been
moved and alleged that the failure to move it negatively impacted the value of the
Property. (Motion to Intervene in case number 04-ALJ07-0304-CC dated March 16,
2005 at p. 2; R.p. 626.) Segars' argument that he was not on n'oﬁce of a potential claim
against NBSC based on the.Appraisal’ until he actually saw it and the appraiser's related
file materials is insufficient as a matter of law. As soon as he knew that the OCRM
baseline had not been moved (if not before_as the location of the baseline was a matter
of public record), Segars had notice that the value of his Property was negatively
impacted and' thus that there. might be a problem with the appraisal. Additionally,
chafs' arguments that his claims wefc timely because the statute of limitat_ions was
tolled or waived because his clahns were compulsory counterclaims or claims of
recoupment lack merit and are not preserved for reviéw. Finalfy, numerous additional
sustaining grounds exist to support the Circuit Court's decision granting’ NBSC
summary judgment. Accordingly, this Court should affirm the Circuit Court's MSJ

Order.

1. THE CIRCUIT COURT PROPERLY DETERMINED THAT THE
STATUTE OF LIMITATIONS HAD EXPIRED BEFORE SEGARS
COMMENCED HIS COUNTERCLAIMS AGAINST NBSC.

Segars' counterclaim fbr negligent misrepresentation is subject to a three year

statute of limitations. See S.C. Code Ann. § 15-3-530 (5) (which provides for a three-
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year limitations period on tort claims).” Generally, a cause of action accrues under
South Carolina ’law' at the moment a breach of duty occurs..(.;rooms v. Med. Soc'y of
S.C., 298 S.C. 399, 402, 380'S.E.2d 855, 857 (Ct. App. 1989) (citing Livingsion v.
Sims, 197 S.C. 458, 15 S.E.2d. 770 (1941)). However, “the- ‘discovery rule’ provides
an exception to the general rule and tolls the statute of limitations until a ‘persoﬁ
kn[ows] or by the exercise of reasonable diligence should. . . know] ]' that he ha[s] a.
cause of action.”” Barr, 330 S.C. at 644, 500 S.E.2d at 160 (quoting S.C. Code Ann. §
15-3-535); see also Bayle v. S.C. Dept. of Transp., 344 S.C. 115, 123, 54;2 S.E.2d
736, 740 (Ct. App. 2001). The statute of limitations “starts to run upon discovery of
‘such facts, as would have led to the knowledge thereof if pursued with reasonable
diligence. . . .” Id. at 644-45, 500 S.E.2d at 160 (quoting Burgess v. Am. Cancer
Soc'y, 300 S.C. 182, 185, 386 S.E.2d 798, 800 '(Ct. App.n 1989)). A party has
cons_tructive notice of a claim if he knows of facts and circumstances of an injury that
~ “’would put a person of common knowledge and experienée on notice that some right. .
- has been invaded or that some claim against another party might exist.”” Graniteville
Co. v. IH Services, Inc., 316 S.C. 146, 148, 447 S.E.2d 226, 228 (Ct. App. 1994)
(quoting Snell v. Columbia Gun Exch., Inc., 276 S.C. 301, 278 S.E.2d 333 (1981))
(emphasis omitted). “The date on which discove;y should have been madc_ is. an
objective, not subjective, question.” Kruetner v. David, 320 S.C. 283, 285, 465 S.E.2d

88, 90 (1995) (citing Wiggins v. Edwards, 314 S.C. 126, 442'S.E.2d 169 (1994)).

* If not already conceded, Segars' claim for breach of fiduciary duty would be subject
to a three year statute of limitations as well.
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. 7
A. The Circuit Court Correctly Determined that by March 16, 2005,

Segars Knew that He Had Been Adversely Affected by DHEC's
Refusal to Relocate the OCRM Baseline.

Segars served hisvcountc;,rclaims on NBSC or about September 24, 2009." In
order to avoid a statute of limitations defense, he could not have been on actual or
constructive notice that some right had been invaded or that some claim against another
. party might exist prior to September 24, 2006."" Segars' claims against NBSC all relate
to the Appraisal performed by Linsday, whom NBSC hired to perform an appraisal for
the bank. More specifically, Segars alleges that Linsday erred iﬁ his valuation of the
Property in that, based upon the applicable OCRM baseline and other set back
requirements and restrfctions, the true value of the Property was a fraction of the
Aestim.ate Linsday gave becausé the lot was "unbuildable." (Segars' Ans. and Countercl.,
R.pp. 75-82.) Segars further alleged that although he did not see the Appraisal before
closing, NBSC impliedly transmitted the results to him simply by proceeding with the
closing and he alleged that this amounted to a negligent misrepresentation made to

induce him to accept the Loan. (/d.; R.pp. 75-82.; Segars Dep. I 75:9-12; 88:10-89:11:

R.pp.165:9-12; 178:10-179:11.)

' The MSJ Order states that Segars asserted his counterclaims on or about August 19,
2009; however, this appears to be incorrect as the pleading itself indicates that it was
served on September 24, 2009 and filed on September 28, 2009. The difference in the
dates is immaterial for purposes of this appeal.

"' An argument could also f;e made that Segars was on constructive notice as of the date
of his loan and the closing on the purchase of the Property (i.e., June 9, 2004) as not
only was the Approved Survey recorded and part of the public record, it was referenced

on the General Warranty Deed conveying the Property to him. (General Warranty Deed
dated May 24, 2004; R.pp. 738-740.) ‘
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The Circuit Court found that Segars knew that he had been adversely affected
by the failure of the OCRM baseline to move by March 16, 2005 at the Jatest because
thaf is when his attorney, Harness, moved to intervene in the ALC case that sought to
have the baseline moved. In that case, Segars and others alleged that the failure of
DHEC-OCRM to move the baseline negatively impacted the value of the Property. -
(Motion to Intervene in case number 04-ALJ07-0304-CC dated March 16, 2005; R.pp.
625-627.) The Court also noted that three other courts had determined that Segars
"learned of the location of the OCRM Liﬁe in relation to his claimed inability to build
on the property” in the 2004-2005 timeframe. (MSJ Order at 3—4; R.pp. 15-16.) " The
" Court then held as follows: |

Based on the evidence and deposition testimony- in this-
matter and the previous findings of this Court, it is clear
that, by March 16, 2005 at the latest, Segars had actual
knowledge that the OCRM Line was not located where he
thought at the time of purchase of the Property and that
the actual location affected his ability to build a residence
on the Property. This discovery, pursued with reasonable

* More specifically, the Court noted the following cases brought by Segars: against his
attorney (Civil Action No. 2009-CP-07-00381)(wherein Court found Segars "'was on
constructive notice of the [2003 Plat/Approved Survey] and its contents in October
2004 due to his participation as a party. in a plat revocation lawsuit against the town of
Hilton Head.'"); against the title company and the sellers (Civil Action No. 2008-CP-
07-2791)(wherein the Court found that that in late 2005, Segars learned of the
Approved Survey/plat and that as a result only a house of 2,000 square feet could be
built on lot 2); and against the title company individually (Civil Action No. 2011-CP-
07-00931)(wherein the Court found that Segars discovered or should have discovered
the facts at issue because they "were matters of public record at that time") (emphasis
in original). (MSJ Order at p. 4-5; R.pp. 16-17.) See aiso Order Granting Defs. RSP
and Gaughf's Mot. to Dismiss, filed May 20, 2009, Honorable Marvin H. Dukes, III,
p- 4; R.p. 4; Order Granting Summ. J. to Defs., filed July 2, 2010, Honorable Carmen
T. Mullen, p. 4-5; R.pp. 9-10; and Order Granting Def.'s Mot. to Dismiss, filed May
24, 2012, Honorable Carmen T. Mullen, p. 2; R.p. 12.) All of these lawsuits have
been adjudicated and dismissed based on the expiration of the statute of limitations.
Segars made no allegation against NBSC or the appraiser in any of the foregoing suits,
and he has never made a claim against the appraiser.
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diligence would have led Segars to conclude that [the]

appraisal might be in error, and thus, should: have known

a claim based on the appraisal might exist. I find that

Defendants failed to file the counterclaims on the alleged

erroneous appraisal within three years.
(MSJ Order at 5; R.p. 17.) Thus, because Segars failed to assert his claims until more
fhan four years latef, the Circﬁit Court: properly found that his claims were barred b}f
the statute of limitations. (/d. at 3-4; R.pp. 15-16.)

Although even Segars admits in his Brief that he knew that the OCRM baseline
had not been moved as of s)ome time in 2005 (see Segérs' Br.' at p. 13), he asserts that
this knowledge is irrelevant and that he did not lglow he had a potential claim against
NBSC based on the Appraisal uptil he obtained a copy of the appraiser's file. in 2009
and learned that Linsday had relied upon the Apl.)roved Survey (i.e. the survey that
showed the actual baseline and not the line marked "Futﬁfe OCRM Baseline," which
was the correct and approved survey of record). (/d. at p. 13-17.),This argument has no
merit. As soon as Segars knew that the OCRM baseline had not moved to the location
of the "Future OCRM Baseline," he had.knowledge that the value of the Property 'm’ay
have been negatively impacted as is evidenced by his hiring an attorney to intervene in
the ALC Case to make these exact alle-gations. While he may not have known éxactly
what the Appraiser relied on to arrive at his estimate,' a reasonable person would have

investigated that upon learning that the value was less than what the Appraisal stated.

Segars was on actual notice (or at a minimum constructive notice) that something might

? Ironically, Segars appears to be implying that he did not think he had a claim if the
appraiser relied on the incorrect and unapproved survey, which showed the potential
"Future Baseline," but that he believed he had a claim once he learned that the

appraiser relied on the correct approved survey of public record. This is simply
nonsensical. : '



not be right with the Appraisal, that some right had been invaded and that some claim
against another party might exist well prior to September 24, 2006, and thus, his
counterclaims are barred by the statute of limitations. Graniteville Co., 316 S.C. at

148, 447 S.E.2d at 228.

IL. SEGARS’ COUNTERCLAIMS REMAIN TIME-BARRED DESPITE HIS
NEW THEORIES REGARDING TOLLING OR WAIVER .OF THE
STATUTE OF LIMITATIONS, AND THESE NEW ARGUMENTS WERE
NOT PRESERVED FOR APPELLATE REVIEW.

A. Segars’ Counterclaims Remain Time-Barred.

Segars' new theories regarding the tolling or waiver of the statlllte of limitations
due to his assertion that his counterclaims were compulsory counterclaims»or claims of
equitable recoupment fail as a matter of law. With regard to counterclaims filed after
the statute of Ihnitations has run, some jurisdictions allow the limitations period to be
tolled (allowing compulsory counterclaims) or waived (allowing claims - asserted
defensively as equitable recoupment). Because it is unclear which remedy Segars is
seeking in this appeal, NBSC will address both.

1. Segars is Not Entitled to a Tolling of the Statute of Limitations

based on his Counterclaims being Compulsory Counterclaims
because the Statute of Limitations had already Expired.

Segars is not entitled to tolling because the statute of limitations for his ciaims
expired before NBSC filed its foreclosure action. Segars' statement-of the supposed
majority rule is not accurate. In ca'ses where' the statute of limitations has hot already
run, the majori.ty view is that the institution of plaintiff;s suit tolls or sus:pend.s the
running of the statute of lim"ﬁations governing a compulsory counterclaim. § 1419

Compulsory Counterclaims—Statute of Limitations, 6 Fed. Prac. & Proc. Civ. § 1419

000048
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(3d ed.); see, e.g., Burlington Indus. v. Milliken & Co., 690 F.2d 380, 389 (4th Cir.
1952) (citation omitted)). However,' “tolling [is] immaterial [where] the limitations
period [on ciefendants’ compulsory counterclaim] expired before the plaintiff’s suit is '
brought.” § 1419 Compulsory Counterclaims—Statute of Limitations, 6 Fed. Prac. &
' ?roc. Civ. § 1419°(3d ed.); Keckley v. Payton, 157 F. Supp. 820, (N.D. W. Va, 1958)
(stating that "the weight of authority holds that unless a set-off or counterclaim takes
the form of recoupment, which is not the case in this tort action, the statute of
limitatiorcls applies as much to a set-off or counterclaim as to an original action. See an
annotation in 1 A:L.R.Zd 634, for cases so holding from thirty-six states.")
Additionally, while none of the a\ithority cited by Seéars that provides for
tolling 'of the statute of. limitations is mandatory or binding in South Carolina, the
statute he cites also supports the proposition that compliance with statutes of limitations
as té a defendant's cbunferclaims i; required -for tolling. See, e.g., Ga. Code Ann. § 9-
3-97 (extending the statute of lirnitétions, "sé as to allow parties.,‘ up to and including
the last day upon which the answer or defensive pleadings should have been filed. . .
provided that the final date allowed by such limitations for the commencement of such
actions shall not have.expired prior to filing of the 'nAl_ain action.™) (emphasis. added).
As set forth above, the limitations period on Segars’ claims ran at the very latest

in March of 2008 and thus expired prior to NBSC’s filing its foreclosure action in July

of 2009. (See supra Argument, I(A) at pp. 18-21.) Accordingly, the statute of

limitations cannot be tolled.
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’

. 2. Segars is Not Entitled to a Waiver of the Statute of Limitations
based on Equitable Recoupment because his Counterclaims were
Affirmative Claims and not Defensive Claims of Recoupment.

Some courts allow a defendant to assert claims defensively in the form of
equitable recoupment where the limitations period on his claims has expired before the
plaintiff filed suit. §1419 Compulsory Counterclaims—Statute of Limitations, 6 Fed.
Prac. & Proc. Civ. § 1419 (3d ed.). Segars cites to no South Carolina cases allowing
recoupment claims after the statute of limitations has expired, and NBSC is not aware
of any. How‘ev.er, even in states that have allowed recoupment claims to be brought
after the statute of limitations has expired, the defendant cannot seek affirmative relief
but rather can only use such claims defensively as the case cited by Segars in his Brief
supports. (Segars' Br. at p. 11 (citing Murray v. Mansheim, 779 N.W.2d 379, 390
(S.D. 2010).) In Murray, the Court held as follows:v '

We narrow our holding to disallow compulsory
counterclaims seeking affirmative relief when, as here, the
limitations period expired after the plaintiff initiated his
action by service of summons but before the defendant
served his counterclaim. . . . We find persuasive the
_distinction between compulsory. counterclaims seeking
recoupment and those seeking affirmative relief. The latter
. are independent actions subject to statutes of limitation.
The former are in the nature of a defense and, as noted by
the United States Supreme Court, are “never barred by
the statute of limitations so long as the main action itself is
timely."
Murray; 779 N.W.2d at 390 (citation omitted). See also Nalley v. McClements, 295 F.
Supp. 1357, 1360 (D. Del. 1969) (denying defendants' motion for leave to amend their

answer to add a counterclaim in the nature of a recoupment and holding that "the

counterclaim could not constitute a purely defensive measure by way of recoupment to
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reduce or extinguish plaintiffs’ claim but is-actually a deman& for an affirmative
judgment"); Dowell v. G & G Motorcycles, Inc., 2014 WL 6712893, No. 3:14CV263,
at *3 (E.D. Va. Nov. 26, 2014)(ﬁnding defendant was entitled to reduce the purchase
price by $118,741.07 for recoupmént where defendant asserted recoupment "purely as
a defensg to [plain'tiff' s] claim").

In this case, Scéars filed his counterclaim—s aftcr the statute of limitations had
expired. See supra Argument, I(A) at pp. 18-21. He asserted them not as affirmative
defenses or counterclaims of recoupment or set-off but rather as counterclaims for
independent causes of action for negligent misrepresentation, breach of fiduciary duty
and breach of contract accompanied by a fraudulent act, all of which sought the
affirmative relief of mone.y damages. (Ans. and Countercl. at {18, 26, 33, and
"Wherefore" clause; R.pp. 78, 79, 81.)'* Furthermore, the Court subseq.uently granted -
NBSC summary judgment on its foreclosure claim and referred that matter to the
Master in Equity (Judgmént of Foreclosure; R'.pp.' 21-27'.) This effectively bifurcated
Segars' counterclaims frdm the foreclosure action with the counterclaims to be heard
separately as affirmative claims for money damages. /d. .Segars did not appeal either
the Judgmgnt of Foreclosure or the subsequently issued Deﬁciéncy J;xdgrnen't and thus
those orders are now final.

Because Segars raised his claims as affirmative counterclaims for money

damages and not as affirmative defenses of recoupment to the foreclosure action, the

* See also MTR Hr'g Tr. 13:16-18; 14:3—i3; R.p. 603:16-18; 604:3-13 (wherein at

hearing on Segars' motion to reconsider, his attorney stated: "No, Judge. We did not

have any affirmative defenses as I recall.") '
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statute of limitations was not waived and his counterclaims could not be asserted even if

South Carolina allowed defensive recoupment claims.

B. Segars’ Ne§v Thebrie.s regarding Tolling or Waiver of the Statute of '
Limitations Were Not Timely Raised and Thus are Not Preserved for
Appellate Review.

Segars’ new arguments relating to tolling or waiver of the statute of limitations
were not timely raised during NBSC’s motion for summary judgment or in Segars’
subsequent Rule 59(e) motion. As a result, these new theories hav;a not been preserved
for appellate review.

A court may not grant a motion for summary judgment on grounds not included
in the notice éf motion or argued fully at the hearmé. Turbeville v. Floyd, 288 S.C.
171, 174, 341 S.E.2d 651, 653 (Ct. App. 1986) (reversing circuit court's order
granting summéry judgment because thé ground upon which the order was based was
not included in the motion or argued before the lower court). Hére, Segars’ arguments
regardiﬁg tolling or waiver of the statute of limitations based on his assertion that his
claims were compulsory counterclaims and/or claims of recoupment were not included
in any of his briefing prior to the hearing, nor were they argued at the su@ary
-judgr.nent hearing. Segars also did not raise these new theories in the supplemental
briefing invited by the Circuit Court after the hearing. (Email from Finn Law Firm to
Honorable Marvin H. Dukes, III dated Decémber 13, 2013 attaching Supplemental
Brief which was Resubmission of Defendants' Brief in S.ﬁpport of their Mo.tion for
Summary Judgment and in.Opposition to Plaintiff's Motion for Summary Judgment
dated March 13, 2013: R.pp. 773-779.) Thereafter, following all briefing and the -

Court's request for a proposed order from counsel from NBSC granting the motion,
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Segars first raised the new arguments in a letter to the Court mere days before the
Court issued'its order. (Letter from Thomas J. Finn to Honorable Marvin H. Dukes, Il
dated January 13, 2014; R.pp. 752—783.) Because Segars neither included his
arguments in timely 5rieﬁng ﬁor argued these issues at the hearing, Iﬁs arguments were
not properly raised and thus are not preserved for review.

Furthermore, Segars’ ﬁew theories were not preserved for appellate review in
the motion to reconsider. “[A] party cannot use a Rule -5A9(e) motion fo advance an issue
the party could have raised to the circuit court prior to judgment, but did not.” Stevens
& Wiikinson of §. Carolina, Inc. v. City of Columbia, 409 S.C. 563, 567, 762 S.E.2d
693, 695 (2014) (citing Hickman v. Hickman, 301 S.C. 455, 456, 392 S.E.2d 481, 482
(Ct. App. 1990)). Where an argument was “never presented to the trial court before
the filing of the Motion to Alter or Amend,” it 1s not preserved for appellate review.
Brailsford v. Brailsford, 380 S.C. 443, 448, 669 S.E.2d 342, 345 (Ct. App. 2008); see
also Poch v. Bayshore Concrete Products/S. Carolina, Inc., 386 S.C. 13, 31, 686
Q.E.2d 689, 699 (Ct. App. 2009) aff'd as ﬁodiﬁed, 405 S.C. 359, 747 S.E.2d 757
(2013) (appellant’s argument not preserved for appellate review where raised in Rule
59(e) motion on basis that “[a] party cannot use a motion to reconsider, alter or amend
a judgment to present an issue that could have been raised prior to the judgment but
was not.”).

As discussed above, Segars’ tolling and waiver of the statute of limitations
theories were not properly raisedb via a letter after all briefing deadlines had passed and
after the Court had advised that it would rule in NBSC's .favor and thus were effectively

“raised for the first time in his motion to reconsider. Because new theories may not be




raised on a motion to reconsider, Segars’ arguments are not preserved for appellate
review. These arguments could have and should have been raised prior to the expiration
of the briefing deadlines and prior to the Court advising the parties of its.ruling.
Accordingly, Segars’ new theories are not preser\‘/c':d for review and should not be

considered.

III.  Several Additional Sustaining Grounds Support the Circuit Court's Ruling
in Favor of NBSC.

Several additional sustaining grounds support thg Circuit Court's MSJ Order
dismissing Segars' counterclaims, which would require the. affirmance thereof. See
‘I'on, LLC v. Town of Mt. Pleasant, 338 S.C. 406, 419-20, 526 S.E.2d 716, 723 (2000)
(holding that the appéllate court may afﬁrm for any ground appearing in the record
because "a respondent—the 'winner' in the lower court—may raise on appeal any
additional reasons- ‘the appellate court should affirm the lower court's ruling, regardless
of whether those reasons have been presented o or ruled on by the lower court.").
First, Segars fails to meet the essential elements of the causes of action for his sole
remaining counterclaim for negligent misrepresentation. In addition, although NBSC
believes that Segars has conceded his claim for breach of a fiduciary duty against NBSC
(see supra Counter-Statement of the Case at pp. 3 and S5), even.if that claim was
considered by this Court, it cannot survive summary judgment as Segars camnot
establish that NBSC owed him a ﬁdl;ciary duty.

A. Segars Cannot Establish the Elements of his Counterclaim for
Negligent Misrepresentation as a Matter of Law.

Segars' first counterclaim against NBSC is for negligent misrepresentation

stemming from the Appraisal by Mr. Linsday. Even if the Appraisal in question was
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prepared in error, Segars' claim must fail because he cannot demonstrate any false
representation by NSBC and he .cannot show that he was entitled to rely on the

Appraisal.

1. NBSC is entitled to summary judgment on Segars' counterclaim
for negligent misrepresentation because he cannot demonstrate
that NBSC made any false representation regarding the Appraisal.

To establish liability for negligent misrepresentation, Segars must show that: (D
NBSC made a false representation to Segars, (2) NBSC had a pecuniary interest in
making the representation, (3) NBSC.owed a duty of care to see that it comxﬁunicated
truthful information to Segars, (4) NBSC breaciled‘ that duty by failing to exercis-e due
care, (5) Segars justifiably relied on the representation, and (6) Segars suffered a
pecuniary loss as the proximate result of his reliance upon the representation. Saunér
v. Pub. Serv. Awth. of S. Carolina, 354 S.C. 397, 407, 581 S.E.2d 161, 166 (2003);
Quail Hill, LLC v. County of Richland, South Carolina, 387 S.C. 223, 240, 692 S.E.Zd
499, 508 (2010). |

In Hﬁs case, Segars cannot say that NBSC made any fepresentation to him
regarding the Appraisal. He testified that he never reviewed or saw the Appraisal prior
to the closing. (Segars Dep. I 62:5-8; R.p. 62:5-8.). Eurther, he could not recall if -
NBSC‘ ever advised him 'of the amount 6f the Appraisal other than to say it was
generally his practice to inquire i)rior to closing as to the amount of an appraigal, and
that he probably asked Doug Matney what the lot appraised for prior to closing. (Segars
Dep. 1 73:24-74:14; R.pp. 163:24-164:14.) Thus, there'is no evidence in the record

that NBSC made any representation to Segars regarding the Appraisal or the appraised

value of the Property.
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Even assuming that Segars did inquire as to the amount of the Appraisal, a
response by' NBSC as to what the Property appraised for ‘would be an accurate and
truthful statement of fact as to what the Appraisal stated. There is no dispute that the
final estimate of value as described by the Appraisal was $1,600,000.00. (Appraisal
dated June 2, 2004, R.pp. 744-756.) Accordingly, Segars cannot demonstrate that

NBSC made a false representation to him.

2, Segars' claim for negligent misrepresentation also fails because
he was not entitled to rely on the Appraisal as a matter of law.

Furthermore, Segars could not have relied upon the Appraisal as a matter of law
because he was contractually comumitted to purchase the Property regardless of the
amount of the Appraisal and because there is no question that the plat depicting the
DHEC-OCRM approved baseline, i.et the Approved Survey, was recorded and thus a
matter of ;;ublic record prior to his closing on the Property.

In a remarkably similar case, mortgagors sued a lending bank and appraise}
claiming that they were harmed _by entering into a mortgage agreement with a bank
secured by prope%ty with an overestimated appréisal value. Robertson v. First Union
Nat'l Bank, 350 S.C. 339, 565 S.E.2d 309 (Ct. App. 2002). The Court granted the
defendants' motions for summary judgment on the claims for fraud, consbiracy,-
negligent representation and unfair trade practices, stating that the mortgagor's "lack of
reliance [was] glaringly absent" beéause “[tlhe purchase price for the commercial
property was already agreed upon before [the r:nortgagor] approached Bank for a loan."
ld. at 348, 565 S.E.2d at 314. .The Court held that the mortgagor's negligent
misrepresentation claim failed because they failed to prove reliance on the 1993

appraisal. /d. at 350, 565 S.E.2d at 315. Further, the Court found that it was
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undisputed that the parties agreed to a contract price withou.t‘ seeing an appraisal, and
the Bank's commitment letter before the appraisal was made was notl‘1ing more than a
promise to finance. Id. .

Here, not only did Segars agree to a price and enter into the Contract to
purchase the Property without seeing the Appfaisal, he allowed his financing -
contingency and due-diligence period expire before applying for the Loan from NBSC.
(Contract of Sale—Offer and Acceptance at 6; R.p. 731; and Segéfs Dep. I at 27:10-
29:10; R.pp. 117:10-119:10.) Thus, Segars was contractualiy committed to purchase
the prope;ty for $1,600,000.00 ét the time he applied for the Loan regardless of the
amount of the Appraisal.\ Accordingly, Segars could not have relied upon the Appraisal
in moving forward with the purchase of the Property and the Loan.

Segars' negligent misrepresentation claim must also fail because he could not
justifiably have relied on the Appraisal when the actual OCRM baseline, knbwledge of
which per his own testimony and actions show would provide notice that the Property
was not worth $1.6 Million, was a matter of public record. " There is no liability for
casual statements, representations as to matters of law, 6r matters which [the claimant]
could ascertain on his own in the exercise of dué diligence."'" Quail Hill, 387 S.C. at
240, 692 S.E.2d at 508 (quoting AMA Mtg. Cozp. v. Strasburger, 309 S.C. 213, 223,
420 S:E.Zd 868, 874 (Ct. App. 1992)). In addition, in determining the issﬁe of
justifiable reliance in the context of a negligent misrepresentation claim, South Carolina
courts have consistently held that "while issues of reliance aré ordinarily resolved by

the finder of fact, there can be no reasonable reliance on a misstatement if the plaintiff
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“knows the truth of the matter." Id. (quoting McLaughlin v. Williams, 379 S.C. 451,
457-58, 665 S.E.2d 667, 671 (Ct. App. 2008) (citations omitted)).

In Quail Hill, the plaintiff, a real estate developer, retained é‘licensed real estate
broker to represent his interest in the purchase of a 72.5 acre parcel for development as
a manufactured-home subdivision. -Id. at 227, A692 S.E.2d at 501.The agent met with
the Richland County Subdiv-ision Coordinator who advised that the applicable zoning
would allow for intended use; however, after the property was purchased and during
the development phase, the plaintiff learned that the zoning advice had been erroneous.
ld. at 227-28, 692 S.E.2d at 501-02. The Supreme Court found the claim to be
controlled by the question-of whether the plaintiff could have justifiably relied on the
representation of the County staff and reasoned that t.he alleged reliance was not
justified because a review of the official Ri-chland County Zoning Map by Quail or its
égent \x;ould have revealed the trué zoning classification. Id. at 241, 692 S.E.2d at
509. See al.so Schnellmann v. Roettger, 368 S.C. 17, 21, 627 S.E.2d 742, 746 (Ct.
App. 2006) (holding that Plaintiffs' claim that they relied .on the square footage in the
MLS listing, despite having an inspeétion clause in their contract and despite a
summary appraisal conducted prior to closing that listed the lesser square footage but
was not reviewed by Plaintiffs, was "unreasonable as a matter of law.™)

Heré, Segars alleges that the appraiser erred in failing to’ consider the impact of
the then existing OCRM baseline and the éffect thereof on the potential construction on .
the Property, which he claims negatively impacted the value of the Propérty. As
explained above, there is no question that the Approved Survey depicting the DHEC-

OCRM Approved baseline was recorded in the Beaufort County records prior to Segars
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contracting to purchase the Property and that he closed in the face of such public
records. (Approved Survey; R.pp. 728-729; and Segars Dep. I at 18:12-25; 46:1l2-24;
77:7-12; R.pp. 108:12-25; 136:12-24; 167:7-12). As such, the location of the baseline
was easily discoverable by Segars through his own dﬁe diligence. Thus, because he had
access to records showing the true location of the OCRM baseline prior to closing,
“Segars cannot meet the burden of proving the element of reliance and his counterclaim
for negligent misrepresentation fails as a matter of law.

For the foregoing reasons, Segars' counterclaim for negligent misrepresen;ation

fails as a matter of law.

B, Segars' Coﬁnterclaim for Breach of Fiduciary Duty also Fails as a
Matter of Law because He Cannot Establish the Existence of a
Fiduciary Relationship with NBSC.

Even assuming that Segars did not already concede his second counterclaim for
breach of fiduciary duty (see supra Counter-Statement of Case at pp. 3 and 5 and
Argument at p. 15, n. 8), it must fail because he cannot establish the existence of a
fiduciary duty. "A fiduciary relationship exists When one reposes special confidence in
'anotﬁer, SO thgt the latter, in equity and good conscience, is bound tov act in good faith
and with due regard to the inter‘est of the one reposing confidence." O'Shea v. Lesser,
308 S.C. 10, 15, 416 S.E.2d 629, 631 (1992) (citing Island Car Wash, Inc. v. Ngrris,
292 S.C. 595, 358 S.E.2d.150 (Ct. App. 1987)):,Soutt1 Carolina has consistently‘held
that the normal relationship bétwcen a bank and its customer is one of creditor-debtor
and is not fiduciary in nature. Burwell v. South Carolina Nat'l Bank, 288 S.C. 34, 40,

340 S.E.2d 786, 790 (1986); Owens v. Andrews Bank & Trust Co., 265 S.C. 490, 220

S.E.2d 116 (Ct. App. 1976); Regions Bank v. Schmauch, 354 S.C. 648, 582 S.E.2d




432 (Ct. App. 2003). A bank may be held to a ﬁduciaryhduty if it "undertakes to advise

the customer as a part of services the bank offers. /d. (emphasis added). However, no

duty exists between a bank and its depositor when the bank is unaware of any special
. trust reposed on it. /d. at 41, 340 S.E.2d at 790; see also Steele v. Victory Savings
Bank, 295 §.C. 290, 294, 368 S.E.2d 91, 93 (Ct. App. 1988).

To prove the existence of a ﬁdluciary relationship between NBSC and Segars,
Segars, at a minimum, must allege 'aﬁd demonstrate that NBSC undertook to advise him
as part of a service that NESC offers. Segars did not allege such advice nor did he
testify that any.such advicé was given. Ins_tead, an independent third party appraiser
performed the Appraisal, not NBSC or any agent _thereof. (Appraisal dated ang 2,
2004; R.pp. 744-756.) Accordingly, there is no allegation or evidence in the record that
NBSC at any time undertook to advise Segars as part of the services it offers, and,
thus, no fiduciary relationship existed between the parties. As such, Segars'
counterclaim for breach of fiduciary duty fails as a matter of law, and NBSC is entitled

to summary judgment as to this claim.

CONCLUSION
As set forth above; this Court should éfﬁrin the Circuit Court’s de¢ision to
dismiss Segars' counterclaims against NBSC because he failed to assert them before the
expiration of the statute of limitations. In addition, Segars’ counterclaims remain tim'e-
barred despite his new theories regarding tolling or waiver of the statute of limitations
because the statute of limitations expired prior to NBSC filing its foreclosure suit and
becaﬁse Segars brought his claims as affirmative claims, and not defensive claims of

recoupment. Finally, numerous additional sustaining grounds support affirmance of the
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MSJ Order, including that Segars cannot establish the elements required for either a
negligent misrepresentation claim or a breach of fiduciary duty claim. Accordingly, this
Court should affirm the decision of the Circuit Court that there is no genuine issue of

material fact and that NBSC is entitled to judgment as a matter of law as to all of
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PER CURIAM Tad Segals appeals froni the circuit court's order granting
Natjopnal Bank of South Cdrolina's (NBSC s) motion for summary judgment on the
bas1s that the apphcable three-year statute of lmntatlons expired on Segals |
couitérclaims. Segars-argues the master erred in granting summalyJudgment to
NBSC (1) 7vhen Segars filed compuls01y counterclaims within the tinie allowed to
file a responsive pleadmg and'(2) on the basis the statute of limitationis had expned

wheit Segals had no way of dlscovellnc NBSC S neghoence untll Sega1s obta1ned a.
copy of the ¢ app1 alsal W e affnm o

1. Segals ar gues the nlaster eued in gr antlng summaly Judgment to: NBSC

' when he filed compulsmy oounterclauns w1thln the time allowed to ﬁle a -
~1esponswe pleading:’ Sect1ons 15 3 530(1) and (5) of the South Ca1ohna Code
(2005) provide a three-year statute of lnmtatlons for an action upon a contract;’
obhgauon or llablhty, and tort clauns "Unde1 the dlscovely rale, the statute of

liniitations begms to run. when a cause of actlon 1easonably ought to have been
d1scove1ed " Coasfaleates Bank v. Hanovel Homes of S. C, LLC, 408 S, C 510

- 517;759 S.E.2d 152 156 (Ct: App: 7014) (quotmo Dean v. Ruscon Co:p 321
S. C 360 363, 468 S E 2d 645 647’ (1996)) o "By deﬁmuon 4 coufiterclaim i 1s

' compulsmy only 1f 1t ariges out of the’ same fr ansact1on or occuuence as the "
opposing paity's claim." Fnsf—Cztwens Bank & Trust Co. ofS C.v. Hucks, 305

S.C. 296, 298; 408 S:E. 2d 222,223 (1991) see a/so Rule 13(a) SCRCP. Ou1
supreme court has held a counterclann 1S compulsmy 'if there 1s a ‘loglcal ‘
1elat1onsh1p between the claim and the coufiterclaim." Mullinax v. Bates, 317 S.C. . .
394, 396, 453 S. E.2d 894, 895 (1995) (c1tat1on om1tted) Dunng the hearmg on the
miotion for sununary Judgment Segars conceded his ¢ounterclaims for br eaciof
ﬁdu01a1y duty and breach of contract accompamed by a fraudulent act. Therefore,
the only remaining counterclaim for the master to consider was Segals claim f01
neghgent misrepresentation.. Segals filed his counterclaims on Septembe1 28,
20009; howevel the master's order erroneously stated they were filed on August 19
2009. The master determined the statute of limitations barred Segar's
counterclaims if he knew or should have known prior to August 19, 2006, that the
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claim against NBSC might exist.' The master also held that by, M_alcl'l _1‘6, 2005, at
the latest, Segars had actual l\nowledge the Office of Coastal RéSotree-
Management (OCRM) line was not logated wheére he thouoht it was at the time of
purchase and the line's locatlon wou]d affect his ablllty to build a 1e51dence on: Lot

2. WEe find Segars’ was not entitled to a to]lmg of the statute of lmntanns f01 ]ns

T emammg countel claim for neOhOth mlslepx esentatlon because the statuté of

limitations for his claim expued on Maich 16, 7008 bef01e NBSC ﬁled 1ts »
fo1eclosu1e act10n on July 6, 2009 ' -

N :neghgence unt11 he thalneda cdpy of the applalsal NBSC'S app 1sa] of
_t 2 was’ prepa1ed on_June 25 2004 seven da"s be_f01e the closmo and Segals

appr i sai pf the p10pe1ty Fmally, the deed conveymg Lot 2 to Segaus spee1f1cally |
1 1efereneed thie second OCRM- -appr oved plat, and Segars acknowledged recelpt of
the plat by aceeptance of the deed: The1efo1e we ﬁnd the mastér did not efr in

gr antmg summary Judoment to NB SC on the ba31s the statute of 111mtat10ns had
' expu ed: - : : : :

AFFIRMED

: SHORT and THOMAS, JJ., and CURETON, A.J.; concur. '

' The corrected date for the statute of hmltatlons would have been September 28,

2006. 000066/

2 \7\7 e decidé thls case without or al argument pur suant to Rule 21 5 SCACR
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INTRoDUC'Tlo\I

Pursuant to Rule 221 (a) and Rule 240(1) SCACR the Appellant Thaddeus Segars :

) respectfully petltlons tlns Court for a rehearmg of Unpubllshed Oplnlon No. 201 6- UP— _

‘ ,325 dated June 22 2016

ARGUM ENT

_ The mam po 1nt Wthh must be addressed i whether the appllcable Statute of

o L1m1tat10ns explred prlor to Segars mltlatmg hlS counterclanns Sectlons 15 3 530(]) and_é”

ff_(S) oftl the‘South Carollna Code (2005) prov1de a three year statute of lnmtatlons for an

L :;' NBSC for negllgent 1n1srepresentat10n The mlsrepresentatron was of course,_ that Lot 2

' was worth $l 6 mllllon dollars The cause of actlon for negllgent 1msrepresentat10n S
‘icould only have occurred when NBSC took some actlon wlnch mvolved the transactron o

e w1th Segars Appellant contends that NBSC made a neghgent mrsrepresentatlon as to the'_:

: value of Lot 2: The only representatlon NBSC made wrth regards to the value of Lot 2

}vas based upon the apprarsal performed by the bank’s appralser Steve Lmsday ~Whén '. :

NBSC agreed to loan Segars the funds NBSC was conﬁrmlng that Lot 2 was mdeed
valued at $1.6 mllhon The questlon becomes how, or why, was NBSC’s representatlon
| as to the value of the Lot 2 maccurate. The answer is that NBSC accepted an appraised

value on L0f2 of 1.6 million do'_llars despite th'e fact that the lot was unb'ui:ldable. Despite

000070



o 1n error and thus the Ba

havmg the 2004 plat i} hand Lrnsday valued the property at $l 6 nnlhon Smce the 2003‘ .. :
' plat clearly showed the lnmtatlons on Lot 2 whrch would make it 11nbu11dable the

' apprarsal was gross 1rnsrepresentat10n When NBSC adopted that appralsal.and

represented to Segars that Lot 2 was worth $l 6 1mll1on it too was in error-and thus ga\'e |
_rlse_to APE@H?H'F" S Q@Ué@ O;f aCtlQ._ll f_or; llde'gfll'ggl_lt‘mdl,s:repr'esentatron l\IBSC’s neghggnt AR

1nlsfepresentatioi§'t’ookfplace \Vlléh it cdﬁﬁhﬁéd -t'he value of Lot 210 Be $l 6 i’r’rillldn 1n

o 1t s Commltment letter from Doug Matney (R 741) The next questron the court needs R

i to address is when Segars knew or reasonably should have known, that the apprarsal was ‘

’$ represented value of Lot 2 was wrono NBSC lnred the

: Llnsday Group to prov1de NBSC an appralsal' Whtle Segars was bllled for the apprarsal

ﬁ,he was not prov1ded a copy NBSC pr y ef he_'apprarsal for its own purposes T here

o vas notlnng Wthh would have prompted Se s to request i copy of the _appralsal

: ,Wlthout the apprarsal Segars could not have known what plat was used The dlscovery as

T to what plat was used is the tngger for the Statute of antatrons to begm Segars was ‘

: ‘_lonly made aware the 2004 plat was used when he recelved a‘ copy of the apprarsal 1n :'

‘ ' 2009 Segars attempted to reﬁnance Lot 2 Wl’[h NBSC 1n 2009 I\BSC requlred that a
| new appralsal had to be perfonned When the 2009 appralsal came back wrth an ‘
appralsed value of Sl 3 mllhon Segars requested to see a copy of the 2004 appralsal that
valued the property at $l 6 nnlllon lt was only then that Segars drscovered what plat
. was used by Lmsday. -
_ This Court affirms the Master’s ruling that“Segars had actual ldr'owled ge the

Ofﬁce of Coastal Resource Management (OCRM) line was not locatedwhere he thought

it was at the time of purchase and the line’s location would affect his abllit-y to build a

noooTe



residence on Lot 2 MOreo','\fe‘-r this Comf adopts the Master’s finding that "'Seoal"s liad '
knowledge of an issue wrth the OCRM lrne Spemﬁcally this Court adopts the Master s |
ﬁndmg that “However by March 16, 2005 Segars had retained an attorney to represent
hnn t0 intervene in a pendmg Admnnstratlve Law vCourt case agalnst the South Carohna

) department of Health and Env1ronmental Control (“DHEC ) wherern he alleged that he

. ;was adversely affected by DHEC’s posmon refusmg to relocate the OCRM Lme T h $

L atleastbyMarchlG, 2 ( ﬂ_Seaars knew of the correct locatron of the OCRM Lme i o

; ‘neglrgent 1msrepresentatton agamst NBSC begln to fun on March l6 2005 The fact thatf _‘

- he used the 2004 plat to formulate hts apprarsal causes the appralsal to be wrong and Do :

) NBSC’s appralsal was maccurate It is only when Segars learns what plat was used doesf :

o lns cause of actron arrse Segars krlo" ledge of an 1ssue wrth the OCRM hne s :nply ’

cannot tngger an awareness of a cause of actlon aga‘mst NBSC” The fact that.there was .
an 1ssue regardmg the OCRM hne would not put Soiheone on notice that NBSC had ntade |
a a neghgent 1msrepresentat10n Segars drd not obtaur a copy of the Lmsd ay appralsal untll':
approxnnately Aprﬂ 2009 It was only when Segars reahzed the appralser used the 2004 o
| p]at that he knew the apprarser and therefore NBSC were wrong. Segars only
dlscovered what plat was used when he demanded and recerved the apprarsal aﬁer NBSC
commenced its foreclosuré action July 6, 20'09;‘

This Court also bases its rullng that “Segars is not entitled to a tolling of the

statute of limitations because the statute of hnntatlons for lns claim exprred on March 16,
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2008 before NBSC ﬁled 1ts foreclosure actlon on July 6 2009 <, The Court S posmon 1§

. entrrely based upon the Master s determmatlon that Segars knew of ai 1ssue wrth the

1'_eseht him in‘a Adihidist"rati\'fe L.aw' 'Acti'oﬁ;.

. INBSC’s foreclosure action only accrued aﬁer Segars fa11ed to make monthly payments': n.

C ONCLU SION

WHEREFORE for the reasons set forth herem the Appel]ant Thaddeus F

Segars seeks an Order grantmg rehearmg

B Dated July 6,2016 -+ - Respectfu]ly Submrtted

FINN LAWFIRM PC. . Uy 0 072
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Pursu-a“nt\ to Rule 240(e) of the .S’outh Carolina Appellate C-ourt- Rules
(”SCACR") and thls Court's August 3, 2016 letter request, Resp'o-ndent National Bank
of South Carohna ("NBSC") ﬁles this Return to Appellant Thaddeus Segars' ("Segars ")
Petition’ for Rehearmg (the “Petrtron") in th1s matter mvolvmg Op No. 2016 -UP- 325
(S.C. Ct: App ﬁled June 22, 2016) (Shearouse Adv Sh No. 25 at 5) (the "Opm1on")
As explamed more fully belgw, the Pet1t1on should be demed Segars Pet1t10n falls to |
1denttfy any p‘omts of fact Or. l_aw n the _Opnuo‘,n that the Court overlooked' or
misappr_e.h,e'.nded as 'resquiredby. SCACR Rule '2'f2__lj‘(a) ‘-‘and;South Carolina caselaw and
instead' si‘mplj-i»“.r:ehashes'turo argumentspreviouSIy. pfesented' to"this' Court" both of |
Wmch were - properly reJected i the Oprmonl Thrs Court correctly afﬁrmed the
B dec1s1on below and thus Segars Pet1t10n should be demed

PROCEDURAL AND FACT UAL BACKGROUND

As thrs Court will recall; this- appeal arises out of a case brought by NBSC' ‘
_ agalnst Segars based on h1s default on a loan that he entered nto W1th NBSC on June 9
2004. (Consumer Loan Note/Securrty Agreement (the "Loan"); R p 757 )l Segars -
entered mto the Loan for the purpose of purchasmg a lot in a ten lot subdrvrsron known
as Smgleton Beach Place Extensrou (the' "Property ") Wh1ch is loeated on H1lton Head :
Island South Carohna (Deposrtlon of Thaddeus F.. Segars dated August 4 2010
("Segars Dep I") at 11:20-24;26:9-11: 27:4-9; Rpp 101:20- 24 116:9-11; 117: 4 9 )

After beg_ars defaulted on the Loan, »NBSC filed and served a Lrs Pend__ens,-

Summons and Complaint on Segars on July 6; 2009 and an Amended Summons and

! For ease of reference NBSC will maintain the document abbrev1at1ons and record
citations used in NBSC's Final Brief. o
a - Quo0ule



Cornplai_nt on-August 14, 2009.‘ (NBSC's Su_rnrhons and Compl. and_‘ Lis Pendens dated
Jilly-o, 2009; R.pp- 28-53; and NBSC's Arn-. Supimons and Compl. dated Aug. ;14,
.2_009':; Rpp 54%74.) The Complaint and Amerded Complaint sought foreclos'nre of the
mortgage on the Property. Id. On or about September 24, 2009, Segars s'er\fed an’
Answer and Counterclaims, in which he alleged, iiiterf alia, a counterclaim of 'negligent
mrsrepresentatron against NBSC and alleged that he had "suffered damages v2 ((Segars'
Ans. and Countercl R.pp. 75-82. )

| In hrs counterclanns Segars alleged. that the apprarser hired by NBSC to
perform an apprarsal for the bank erred 1n hrs Valuatron of the Property in that based

' upon the apphcable basehne and other set back requrrements and restrrc‘dons the true-.-
Value of the Prop_erty was a fr_actron of the-e_strn‘rate given by the appraiser- an'_d'the price‘
Segars had agreed to pa_‘y’v for the P'ro'per'ty.. (Id. at {15; IR.p._ 77.) Segars fnrth’er alleged

that transmitting the results of the App_raisal ._to him, either expressly or .by i‘mplication,f
arn_onnted to ~a negligent 'mis'rep_resentationvhy NBSC 'rnade to indlree him to,-_accept; the

Loan and borrow money from NBSC. (Jd. at {§16-18; R.pp. 77-78.)

z Segars also ﬁled counterclarms allegrng breach of contract accompanied by a
fraudulent act and breach of ﬁducrary duty See. Answer and’ Counterclaims at R Pp- ‘
78- 81 However; he later abandoned- those clarms during the motion for summary .
Judgment hearmg, and, thus, those counterclarms are not at issue in this appeal (Hr'g
Tr. dated March 14, 2013 ("MSJ Hr'g: Tt."); Riopp. 82:13-16; 111:18-22; 129:10-15;
Rpp 538:13-16; 567:18-22; 585:10- 15); ((Hr'g Tr. dated May 14, 2014 ("MTR Hr' g
Tr.") at 14:8-13; R.p. 604:9-13 (confirming same at héaring on Segars' motion for
reconsideration). See also Opinion at p. 2.

3 The baseline is established by the Office of Ocean and Coastal Resource Management

pursuant to the Coastal Zone Management Act, S.C. Code Ann. § 48-39- 280 generally
prohibiting construction seaward of the line. '
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‘By Order dated December 16, 2010, the H‘onerable Carmen T. Mullen granted
NBSC eurnnlary judgment on its claims and referred the foreclosure actron to the
Master-in-Equity While'reserv'ing Segars' counterclairns for further hearing. .(lu'dgrnent :
of Foreclosure and Sale dated December 16, 2010 at p- 1; R.p. 21. ) Th1s Order also
granted NBSC s motlon to amend its Reply to Segars Counterclanns to allege thev
defense that the. clanns were barred by the apphcable statute of lumtatron (zd) and
NBSC ﬁled this amended Reply on February 1, 2011 (NBSC ] Am and Restated Ans. |
a and Reply to Countercl R pp-. 83 88 ) On March 1, 2011 the Master m—Equrty 1ssued
| an. Order for Deﬁc1ency Judgment (the "Deﬁc:1ency ]udgment") to NBSC agamst Segars
| in the amount of $263 159 58. (Deﬁcrency Judgment R.p. 798-799. ) Segars did not
' appeal the Deﬁcrency Judgrnent

s A NBSC ﬁled its mot1on‘ for _su,rn_r‘na_ry. judgment on Segars' Vc‘ounter'_clahns‘.en June
‘ 18 20'12. and Segars opp(j’sed the .rnioti‘o'n and 'ﬁled his' oxvn.motien'for sumn'aary
| Judgment on August 16 2012 (NBSC S Notrce of Mot and Pl s Mot for Summ I.;
Rpp 628- 647 and Segars Notice of Mot and Def.'s Mot for Surnm J Rpp 659-
660.) These rnot1_0'n‘s were heard on Mar’ch 14, 2013. (MSJ Hr'g Tr.; R.pp, .457—_590.).

' | After an ’unsuccessful Vmed_iation,. the Court held a status eenferenee via
telephOne on Nevember 18, 2013 dur,lng‘ which’ the parties agreed:' to ..As'uh'rnfit |
‘supplemental briefs in December 2013.* (See MSJ Order at _p.. l-;‘R..p.l3.) Segars’

subrnitted a brief on December 13, 2013. (Email from Finn Law Firm to Henorable

s The Order states that the parties would submit supplemental briefing by December 6,
2012. The year is clearly a typographical error as the letter is dated 2013, and former
counsel for NBSC has advised that he believes the date given by the Court during the

status conference was December 16, 2013 (and, in fact, both parties submrtted their
supplemental brrefs by that date).

*4 - pooots



_ Marvrn H Dukes I dated December 13, 2013 attachrng Supplemental Brief; R. pp
773—779 and Def s' Brref in Supp. of their Mot. for Summ J. and in Opp'n to Pl s
Mot. for Summ I dated March 13, 2013; R.pp. 661-669.) NBSC submrtted a
supplemental brref on December 12 2013, which was ﬁled on December 16 2013
(Pl.'s Supplernental Mem. in Supp ‘of Mot. for Summ J R pp 648 658 ) Thereafter |
the Honorable Marvrn H. Dukes III sent an email to NBSC s counsel requestmg a..
proposed order grantrng summary Judgment to NBSC On January 13 2014 Segars" :
_ responded to the Court S emarl requestrng a proposed order and attempted to rarse new' |
arguments related‘to compulsory counterclanns and recoupment (Letter! from Thomas,f
J an to Honorable Marvrn H. Dukes III dated January 13 2014 at 1; R pp 782—‘ '
783: ) NBSC responded to thrs letter and obJected to the Court con31dermg the-f:“
addrtronal untrmely brrefmg submrtted by Segars counsel wrthout perrmssron from the .
: Court (Letter from Jennie S, Cerrat1 to Honorable Marvin H Dukes III dated Ja anuary_-
15, 2014 at 1 R pp 784 788 ) By separate letter that same day, NBSC subrrntted the"
requested proposed Order. (Letter from- Jenme S Cerratr to Honorable Marvrn H _. |
VDukes I regardmg proposed Order dated J anuary 15 2014 at 1; R. pp 789 791 )
Thereafter the Court granted NBSC S motron for summary Judgment on the.
: basrs that Segars farled to assert hrs clarms wrthm the three year statute of lnrntatrons .
and this Order was entered on February 11, 2014 (MSJ Order at 1- 6 R. pp 13- 18 )
" The Court appears to have properly excluded the untrmely raised clanns as it does not
reference the new arguments in the MSJ Order. Id. Segars th_en filed a motion for
reconsideration on February 27, 2014. (Segars‘ Notice of Mot. and Mot. to Recons.;

" R.pp. 718-719 .) The Motron mentioned no specrﬁc grounds as to why the Court should
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reeousider“ its ruling. 1d. Following a hearing, the Court denied ségéréi rnotion;‘
(Form 4 Judgment in a Clvil Case Order denying Mot. to Recons. dated_l\/_:lay 15, 2014; :
R.pp. 19—:201_.), Segars then filed a timely appeal of the MS]J Order on or ab_o_u__t Jur1e 12,
2014, |
After full br1eﬁng by the parties; this Court issued its Oplmon afﬁrmmg the

MSJ Order on or about June 22 2016. This Court correctly held that based on the_
ev1dence in the record Segars had notice that the OCRM baselme had not been moved
by Mar_ch~:l6' -2005 at the l'atest. AccOrdmgly, this Court held that the statute of" '
' '-hrrutauons for h1s counterclamr for neghgent mrsrepresentatron exprred 011 March l6 o
2008 Opmlon at p 3. Thrs Court also eorrectly held that Segars was not entltled to a: -
. tollmg of the statute of llrmtatrons for hlS counterclarm for neglrgent rmsrepresentatrou
' | because hlS clalm exptred before NBSC ﬁled its foreelosure actlon on July 6 '2009 and
before Segars ﬁled hrs counterclarms on September 28; 2009 Id | . |

. Segars then tlmely ﬁled the mstant Petrtron for Rehearmg Pursuant to SCACR
' Rule 240(e) NBSC d1d not ﬁle a formal return but submrtted a letter advrsmg that it
would file one upon request by the Court. Thereafter, this Court_ requested that NBSC '
 do so by August 15, 2016. NBSC then requested arid received a teheday extensior't of
this deadline such that the Return would be due on or before August 2"5,' 2016. |

ARGUMENT

As will be discussed below, Segars' Petition for Rehearing, should be denied.
Rule 221(a) of the South Carolina Rules of Appellate Procedure requires that a party
submitting a Petition for Rehearing "state with particularity the points supposed to have

- been overlooked or misapprehended by the court.” See also Kennedy v. South Carolina
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Rettreméﬂt Sys., 349 S.C. 531, 532, 564 S;E.Zd 522, 322 (2001) (statlng that "[i]n
order to nrevail on a petition for rehearing? appellants must demon_strate the Court
overloolged or misapprehended_ their arg'ument.")I The purpose of a petition for
rehearingi 1s not "to have the case tried in the appellate court a second time." See -
Kehnédy'“u. So’uth Carolina Reti'r-enient' »Sys 349 S.C. 531, 532, 564 S.E. 2d 322, 322
(2001) Both arguments raised in Segars Pet1t10n were squarely addressed and reJected
by thrs Court in its Oplmon and moreover ne1ther argument has any merrt

Accordmgly, Segars Petition’ should be demed

L THIS COURT DID NOT OVERLOOK OR MISAPPREHEND ANY-
- OF SEGARS! ARGUMENTS |

Sega'rs ralses two clalms in hrs Petrtlon. First e claims that his cause' of action

o ‘for neghgent mlsrepresentatlon agamst NBSC only arose when he obtamed a copy of- B

the appralsal in Aprll of 2009 and. learned Wthh plat the appraiser: had rehed upon
‘Petition at p. 2. Second Segars argues that - his - neghgent mrsrepresentatlon
counterclalm arose out of NBSC s foreclosure action and was timely ﬁled m response' :
to that act1on and therefore the statute of hm1tat10ns should. be tolled. /d. at P 4
Both of these arguments Were squarely addressed and reJected by this Court in 1ts-
‘me‘ron; In fact, the _mtroductory pa_ragraph- of the Oprmon descrlbes the issues on ’
appeal as follou/s: 3 | o -

Segars argues the master erred. in - granting summary

judgment to NBSC (1) when Segars filed compulsory

counterclaims within the time allowed to file a responsive

pleading and (2) on the basis that the statute of limitations

had expired when Segars had no way of discovering

NBSC's negligence until Segars obtained a copy of the
appraisal.
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Opinion at p. 2. This is ercactly the same descriptlon_ of the issues that Segars himself

pr‘ovides in his Petition. Petit_ion at pp. 2-4. Segars also fails to identity any:s,ub'—points

related to these issues_ that Have been "overlooked or rrnsap_prehended bythe court" and

inStead seeks to retry these issues ‘Which have already been reviewed and addressed by -
this Court Accordmgly, this Court should deny Segars Petrtron

II.» 'EVEN IF SEGARS HAD PROPERLY IDENTIFIED POINTS THAT |
HAD BEEN OVERLOOKED OR MISAPPREHENDED BY TH[S

COURT THE TWO' ISSUES RAISED IN SEGARS' PETITION o
ARE WITHOUT MERIT ‘

- The two. issues ralsed by Segars in his Retition ie. that. the statutes of -_
lrrmtatrons d1d not start to run untrl he recerved the apprarsal and that the statute should._ o
: have been tolled are W1thout merrt and thus the Petrtron should be demed 5
A _ Thls Court - Correctly Afﬁrmed the C1rcu1t Court s
o Determmatron that by March 16, 2005 at the Latest Segars
Knew He Had Been Adversely Affected by DHEC S Refusal to
Relocate the OCRM Baselme, and thus, ‘ the Statute of -
Lmntatrons Explred on March 16 2008 ' ‘
In its Oprmon this Court correctly held that once Segars had notrce that the ..
' 'OCRM baseline had not been moved Wthh was by March 16 2005 at the latest he. _ |
had notrce that the value of Lot.2 was negatlvely 1rnpacted- and there- rmght be a
problem with the appralsal and therefore that the statute of lnmtatrons eXp1red on |
March 16, 2008 Segars argues in hrs Petrtron that " [t]he March 16, 2005 date elected

by the Master and adopted in its ruling by thls court has nothmg to do with NBSC' s'

negligent misrepresentation” (see Petition at 4) because his knowledge of an issue with

5 In his Final Brief, Segars argued additional grounds in support of his contention that
the circuit court €rred in granting summary judgment to NBSC; however, Segars did .
not raise those issues in his Petition for Rehearing so they are not at issue here.

8
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the dCRlM.'line could not have put hlrn on notice :that NBSC ‘made, a negligent |
rni'srepresentatio’n.f See Petition at 3. As expl_ained below and in this Court's Opinion,"
Segars argument has no rnerrt and, thus, was properly reJected by this Court

| Segars counterclarrn for neghgent mrsrepresentanon against NBSC relates to the
Apprarsal performed by Linsday, WhOm NBSC hired to perform an appra1sal for the
~ bank.- More specrﬁcally, Segars alleges that Lmsday eired in h1s valuatron of the
. Property 1n that based upon the apphcable OCRM basehne and other set back
; requrrements-and restrrctrons the true Value of the Property was a fract1on of the
estrmate Lmsday gave-because the lot was unburldable " (Segars Ans and Countercl
R pp. 75 82 ) Segars further alleged that although he did not see the Apprarsal before
, closmg_, NBSC nnphedIy_ transrmtted the ‘re_sults to him simply hy pIQCeedmg with the
closing,- and he alleged 'that: thrs amounted to a neé_ligent rnisrepreSentation made to-
o induce him to accept the Loan. (Iall; Rpp .’:/'__5—82.; Segars Dep. I 75;971A27‘;. 88:'l0—89:ll_§ .
R.pp. 165 9-12; 178: 10 179 11. ) | |

'- The crrcurt court found that Segars knew he had been adversely affected by the_ o
failure of the OCRM b‘a_selm_e to move by _March 16, 2005 at the latest beca'use that is ‘
when »his ‘attorney'v, C.C. (__"Cotton") _Harness, 111, Es'qui‘re ("Harnessl‘) rnoved to.
inter\rene m a case pen'd'ing agains_t.D‘H‘EC in the Adn:iinis'tr’ative Law Court of the State -

of South Carolina (the "ALC Case") that sought to move the baseline seaward.® In the

8 Segars test1f1ed that sometime in 2005, he, along with a group of other owners,
retained the services of Harness to intervene in a case pendrng against DHEC in the
ALC Case that sought to move the baseline seaward. (Deposition of Thaddeus F.
Segars dated January 19, 2011 ("Segars Dep. II") at 20:17-21:17; R.pp. 264:17-
265:17.) On March 16, 2005, Harness filed a Motion to Intervene in that case alleging
that Segars and other lot owners were adversely affected by DHEC's position refusing
to relocate the OCRM baseline. (Mot. to Intervene in case number 04:ALJ07-0304-CC
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ALC CaSe, S_egars' and others alleged that the failure of DHEC;QCRM to In_ove the
baseli_n’e_negatively irnpacted'the' value of the -Property. (Mo_tion to Intervere in Cvas;e
No'.'O4'—;ALJO7—,O_304—CC dat_ed March 16, 2005; R.pp. 625—627.l The cireuit coutt a_lso
noted that three other courts had determined that Segars "learned of the lo'catiOn of the
OCRM Lme in relat1on to hlS clarmed 1nab1hty to build on the property" ln the 2004—
2005 tnneframe (MSJ Order at 3-4; R.pp. 15 16.)7 The c1rcu1t court then held as
' follo_ws::‘ |

_Based on- the ev1dence and» deposrtlon test1mony 1n thlsg

‘matter and the previous fmdmgs of this Court, it is clear

that by March 16, 2005 at the latest Segars had actual

knowledge that the OCRM Liné was not located. where ke
thought at the tlme of purchase of the Property and that

dated March 16 2005 at p 2 R p 626 (statmg that " [t]he partres have standmg and
meet the grounds for mtervent1on i) that Each 1ot owner is adversely affected by :
the posmon taken by DHEC/OCRM and the Town of Hilton Head Island, Movement of
the line. allows for hlghest and best use of their Jand and fallure tO move the line -~ -

matenally affects use, enjoyment and value of’ these lots "); and Segars Dep II at
22:11-18; Rp 26611 18) ’ |

I More spec1ﬁcally, the- c1rcu1t court noted the followmg cases brought by Segars .
agamst his attorney (C1v11 Actlon No 2009 CP-07- 00381)(where1n the Court found’
Segars *'was on constructive notlce of the [2003 Plat/Approved Survey] and its
contents in October 2004 due to his partrcrpatron as a party in a plat revocation lawsutt, ,
agamst the town of Hllton Head.""); agamst the title company and the sellers (C1v1l '
ACUOD No. 2008-CP- 07—2791)(wherem the Court found that in late 2005 Segars-.
learned of the Approved Survey/plat and that as a result only- a house of 2 OOO square
feet could be built on lot 2); and agalnst the title company individually (C1v1l “Action
No. 2011 CP-07-00931)(wherein thé Court found that Segars d1scovered or should have
discovered the facts at issue because they “were matters of pubhc fecord at that time")
(ernphas1s in original). (MSJ Order at p. 4-5; R.pp. 16- 17.) See also Order Grantmg
Defs. RSP and Gaughf's Mot. to Dismiss, filed May 20, 2009, Honorable Marvin H.
Dukes I, p. 4; R.p. 4; Order Grantmg Summ. J. to Defs., filed July 2, 2010 :
Honorable Carmen T. Mullen, p. 4-5; R.pp. 9-10; and Order Grantmg Def.'s Mot. to
Dismiss, filed May 24, 2012, Honorable Carmen T. Mullen, p- 2; Rip. 12.) All of
these lawsuits have been adjudlcated and dismissed based on the expiration of the
statute of limitations. Segars made no allegation against NBSC or the appraiser in any
of the foregomg suits, and he has never made a claim agarnst the appraiser.
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. the actual locatron affected his abrhty to build a resrdence ‘
-+ on the Property This discovery, pursued with reasonable
’ 7d111gence would have led Segars to conclude that [the]7
apprarsal rrught beé in error, and thus, should have known
a claim based on the apprarsal might . exist. I find’ that
. Defendants failed to file the counterclaims on the alleged
" €rroneous apprarsal within three years.
(MSJ Order at 5 R p 17. ) Thus because Segars: farled to. assert hls clalms untrl more
than four years jater, the circuit cotrrt properly found that his clarms were barred by the '
statute of hmrtatrons (Id at 3—4 R PP 15 16.), and thrs Court d1d not err in afﬁrmmg
the crrcult court S rulmg '. |
Although even Segars admlts in hrs Fmal Br1ef that he knew that the OCRM e
baselrne had not been moved as of some trme 1n 2005 (see Segars Br at p 13) he .
'asserts in hrs Petrtron that thrs knowledge is nrelevant and that he d1d not know he had g
'a potentral clalm agamst NBSC based on the Apprarsal untll he obtamed a copy of the » o
apprarser s ﬁle in 2009 and learned that Lmsday had rehed upon the Approved Survey e
(1 €. the survey that showed the actual baselme and not the hne marked "Future OCRM <
Baselme wmch ‘was the correct and approved survey of record) (Id at D- 13 17 ) As .
thrs Court prevrously held after rev1ew1ng the brleﬁng and the record thrs argument N
has no merrt As soon as Segars knew that the OCRM baselme had not moved to the i

_ locat1on of the "Fiiture OCRM Baselrne;"_ he had knowledge that thev abrhty to build on _V |

the lot would be affected and that th_e_value of the Property - would _he neg'atively ‘

® In addition, an argument could also be made that Segars was on constructive notice as
of the date of his loan and the closing on the purchase of the Property (i.€., June 9,
2004) as not only was the Approved Survey récorded and part of the public record, it
was referenced on the General Warranty Deed conveying the Property to him. (General
Warranty Deed dated May 24, 2004; R.pp. 738-740.) Segars acknowledged receipt of
the OCRM- approved plat by acceptance of the deed. (General Warranty Deed at p. 2;
R.p. 739; and Segars Dep I at 50: 9-22 R. p 140:9-22.) See also Oprmon at 2.
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impacted as 1s clearly evidenced by his hiring an attorney to interverie in the ALC'Ca’se
to rnake the‘se exact allegations. While Segars may not have known Vexactly,-what the
Appraiser relled on to arrive at his estimate. 2 a reasonable person Would have
' mvestrgated that upon learmng that the value was less than what the Appralsal stated 10
See, e g szson V. Bank of Amerzca N.A., 383 S. C 399 406 680 S:E. 2d 778, 782
(Ct. VApp;' 29_09) (The lrm_rtatrOns p’er_rod of S.C. Code Amn. § 15—3—530(5) “begms to
run when a perSOn 'could 0r slrould Ita_vé known, "'th_'ro'ugh the e'Xe"rt;iSc of ;fr/éasonahle
diligen'ce ,that-va cause of action might exist in his or- her favo"r': :rather than .When a
: person obtams acfual knowledge of erther the potent1al clarm or- of the facts grvmg rrse
_thereto ) (mternal crtat1ons ormtted) see also Grzllo V. Speédrzte Pl oducts Inc 340 -
S.C: 498 503 532 S. E 2d 1 3 (Ct App 2000) (statmg that the fact that an mJured

- _party may not comprehend the full extent of the damage is 1mmater1al and that the o

."9 Iromcally, Segars appears to be 1mplymg that hie d1d not thmk he had a claim’ 1f the
appraiser rehed on the incorrect and unapproved survey, which showed the’ potential
"Future Basehne " but that he believed he had a claim once he learned that the-

apprarser relied on the correct approved survey of publlc record Thrs is srmply'
nonsensrcal ' S . : :

10 Furthermore the Pariel correctly afﬁrmed the circuit court S rulmg for additional
- reasons as set forth in NBSC's Final Brief. See Opmron at 2. Segats§' could not have
relied upon the Appralsal as a matter of law because he was contractually comrmtted to -
purchase the Property regardless of the amount of the Appraisal and because there isno
question that the plat depicting the DHEC OCRM approved baseling, i.¢. the Approved
Sutvey, was recorded and thus a matter of public record prior to his closmg on the
Property. (See NBSC's Br. p. 29.) Moreover, not only did Segars agree to a price and
enter into the Contract to purchase the Property without seeing the Apprarsal he
allowed his ﬁnancmg contingency and due diligence perrod to. expire before applymg
for the Loan from NBSC. (Contract of Sale—Offer and Acceptance at {6; R.p. 731;
and Segars Dep. I at 27:10-29: 10; R.pp. 117:10-119:10.) Accordingly, Segars could

not have relied upon the Apprarsal in movmg forward with the purchase of the Property
and the Loan.
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statute of l_irnitation_s is trigg’ered‘by knowledge of facts, diligently acquired,v]s'ufficient.
to put a person on notice of the existence ofa claim).
In short, Segars was on actual notrce (or, at a minimum, constructrve notice)
that somethmg rmght not be r1ght wrth the Appralsal that some right had been mvaded
and that some clarm agalnst ‘anoth,er party might exist byp March 16, 2005‘at.t_he latest.
Accordmgly, thrs Court correctly ruled that the master did not err in grantmg summary
Judgment to NBSC on the bas1s the statute of llrmtatrons had explred
| | B Thrs Court Correctly Held that Segars was Not Entltled to a
AR Tolhng of the Statute of leltatlons for - hrs Neghgent :
: Mlsrepresentatlon Counterclalm because ‘the Statute Exprred
i before NBSC Flled 1ts Foreclosure Action.
In hrs Petrtron for- Rehearmg, Segars argues that tlns Court erred by rulmg that
he was not entrtled to a tolhng of the. statute of hmrtatrons See Petrtlon at pp 3-4 In .
' support of th1s argument he clarms that this Court erred by farlmg to ﬁnd that hlS
counterclalms arose out of the. same transactron and occurrence (1 e. the loan) as
'NBSC S foreclosure action and thus, that hrs‘ compulsory counterclalms were brought
wrthm the trme allowed and m response to NBSC S actron n See Pet1t10n at 4
As explamed in NBSC's Fmal Brlef- m c'ases Whe'r‘e the statute of limitations has_- E
~not already run the maJonty vrew is that the institution of a plamtrff‘s surt tolls or
| suspends the runmng of the statute of lmntanons govermng a compulsory counterclann :

§ 1419 Compulsory CounterclannsfStamte of Limitations, 6 Fed. Prac. & Proc. Civ.

§ 1419 (3d ed.); see, e.g., Burlington Indus. v. Milliken & Co., 690 F.2d 380, 389 (4th

H Regardless Segars argument regardmg tolling of the statute of limitations based on

his assertion that his claims were compulsory was not timely raised during NBSC’s

motion for summary judgment or in Segars’ subsequent Rule 59(e) motion. As a result,
_ that new theory was not preserved for appellate review. See NBSC's Br. at pp. 25-27.



Cir. l982) (citation orhitted)). However, where the statute has expired before: the_b
plaiht'i_:f‘f_'s suit is .initiated, the _majority rule is that the statute is rot tolled; »‘ See 6 Fed..
'Prae.,-& Proc. Civ. § 14-1:9_‘(3d ed.) (stating that “.tolling [is] i_mrn’aterlal [where] the
lirnltatlons period [on defe‘ndau'tsi compulsory counterclair_n] expired b_éf()‘re the '
pléainti,ff"s su1t is brough_t.”);_ _ Ga. Code. Ann. § 9;3;97 (extending- the statute .o_f
limitatlo_ns, "s0 as to au"c‘)w'_paf,ties, up to ;nd_ including the iasjt ;d"ay upon “‘Wh_ich the. -
answer or derenSive pleadlhgs’ s‘hould-ha'veheen Iflled' | prov1ded that the ﬁnal date'
\allowed by such lrmrtat1ons for the commencement of such actrons shall not have‘i _
expzred prror to ﬁlmg of the main aetlon ") (emphasrs added); Keckley V. Payton 157 . _.
B F. Supp 820 (N D W Va 1958) (statmg that - “the welght of authonty holds that;‘ "
' unless a set-off or counterclaun takes the form of recoupment, Wh1ch is not the case m‘-'
th1s tort actlon the statute_,of hhnltatrons apphes as much to a set—off or counte'rclalm as’
. to an ortgmal actroh See an annotatlon m 1 A L R. 2d 634, for cases ) holdmg frorn-:’
. thlrty six states. ") 2o | |
ThlS Court correctly held that Segars had actual knowledge by March 16 2005'
B at the latest that the OCRM _l1ue', was not lQCated where he thought it was at the. timeof’ '

pur'tfhase and that the llne's locatlou \’»"Ould;'v‘a:ffect his ability to build a resldence on Lot

12 Some states (although South Carolina is not one of them) have held that there can be-
an exception to this general rule where the, counterclaim is one for recoupment:. See-
NBSC's Final Br. at 23-25. However, Segars asserted claims against NBSC not as
afﬁrmatlve defenses, counterclanns of recoupment or set-off but rather as counterclaims
_for mdependent causes of action for neghgent misrepresentation, breach of ﬁdu01ary
duty and breach of contract accompanied by a fraudulent act, all of which sought the
affirmative relief of money damages. (Aps. and Countercl. at 918, 26, 33, and-
"Wherefore" clause; R.pp. 78, 79, 81.) Therefore, even if South Carolina had adopted
this exception, it would not apply in this case. See NBSC's Final Br. at 23-25 (for full
discussion). And, in any event; Segars has not raised the issue of a claim of recoupment
in his Petition, and therefore it is not at issue here.
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2. Aec”ordingly, this Court properly found that Segars was not entitled to éidnmg of
the stéfufe - of limitatione’ Because the limitations period on - his‘[ neéligent
nﬁsrepxeoentation counterclaim ran at the Very latest in March of 2008, Whjch‘was over
one year prior to the filing of :NBSC’S, foreoloeure aeti,on.in July of 2009.

'~ CONCLUSION -

Thls -:Court did not overlook or r‘rﬁséppfcﬁéﬁd;any arguments or pomts made .by
Segars and corre'cﬂy af'ﬁfmeciv}he circuit coure's ruliﬁg in faVor'of; NBSC, and thus, this
Court sﬁOuldvdeny SegarS' Petition for ~Rehea‘rihg NBSC 'pre"sents this “Retum the
br1eﬁng before the. Court and the Record as addmonal support as to why the Pet1t1onv

should be demed

Respectfully submltted

NELSO /IULLINS RIL & SCARBOROUGH LLP

Bryéon Geer o v
SC Bar No. 13606
E- Ma11 bryson geer@nelsonmulhns com
Merritt G. Abney
SC Bar NG. 71893
E Mall merntt abney@nelsonmullms com
Erlka Karnaszewsk1
SC Bar No. 101774 :
‘ E Maﬂ Erika. fedelm1@nelsonmullms com
'151 Meetmg Street / Sixth Floor
Post Office Box 1806 (29402~ 1806)
Charleston, SC 29401 -2239
(843) 853-5200

Attorneys for Respondent National Bank of South
Carolina :

Charleston, South Carolina
August 24, 2016

0000839

15



THE STATE OF SOUTH CAROLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY
Court of Common Pleas

' Marvin H. Dukes, III, Circuit Court Judge

Case No. 2009-CP-07-03201
_Appeliate Case No. 2014-001296

_ Nat1ona1 Bank of South Carolma feeeniiiin e Respondent,

- V.
Thaddeus F. Segars KCS Investments LLC Smgleton
' 'Place Homeowners Assocratlon Inc and Suntrust : S
Mortgagelnc ....... Deedteeditii s ., Defendants;
| Of Whorn Thaddeus F. S'egars;is_'the5 ..Q.,«_;...:. s, Appellant.

PROOF OF SERVICE

I the undersrgned Adrmmstratrve Ass1stant of the law ofﬁces of Nelson
“Mullins Riley & Scarborough LLP, attorneys for Respondent do hereby cernfy that 1
have served. all- ¢ounsel in thls action- Wlth a copy of the pleadmg(s) herembelow

’specrﬁed by mailing a copy of the same by Umted States Marl postage prepald to the-
followmg address(es) ’

PIeadmg_s. o . RESPONDENT NATIONAL BANK OF SOUTH CAROLINA S
' o RETURN TO APPELLANT S PETITION FOR REHEARING

Counsel Served: °
‘ ' Thomas J. an Esq
‘ an Law Frrm P.C.
PO Box 6003 - _
Hilton Head Island, SC 29938

i

S p / .
August 25, 2016 R N e ’LJ:/% P/

oL Sy e

Donna Horn Admmrstratrve Assistant

. D g0 0090




The %nutb Carolina Court of Appealg

National Bank of South Carolina, Respondent,

V.

Thaddeus F. Segars; KCS Investments, LLC; Singleton
Place Homeowners Association, Inc., and Suntrust
Mortgage Inc., Defendants,

Of Whom Thaddeus F. Segars is the Appellant.

Appellate Case No. 2014-001296

ORDER

After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or

disregarded, and hence, there is no basis for granting a rehearing. Accordingly, the
petition for rehearing is denied.
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