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| iNTRODUCTION

| The decision below poses a troubling threat to land use regulati_ons fhat wé_r_e
enacted tq. protect the public from air c;‘ashes and shield a milit_ary air station from
o 'encroaci:jhing developmsnt. Under ‘ﬂrmly established-precedéﬁts, thé apialiéébility
of which respondent nevé_r disputes, the judgment of expert Beguf_ort County B
| develdpment ofﬁci_als as to the ﬁ%éaning and ap'piicaktioAn of those regulations is
entitled to signiﬁcant defereﬁge. 'Here, the County determined that under the
o regulations at issue, respondent..is not entitled to build‘a new 10,000-square-foot
hall in an-area that haé been resfriéfivcly zoned based on its potentiAal for air
crashes. This,déterminatio:n should be upheId and the County should be allowed to
| enforcé its regulation§ coﬁs_i_sterit with their important pqrposes. '

Respondeﬁt does not and cénﬁot deny that the Fellowship Hall it seeks vto
Build in a designated Accident Potentiél Zone could hold huhdi‘eds of people.!

Respondent ihsist_s that it may nonetheless go forward with this project. But

: Respondent challenges our citation to pubhcly avallable government
documents that were not generated for litigation. Opp’n to U.S. 1. While these
publications are judicially noticeable and were cited to provide the Court with
further context regarding the Airport Overlay District regulations, nothing turns on
them. The Airport Overlay District regulations themselves already make clear that
those regulations are based on “accident potential zones as designated in the most -
recent Air Installations Compatible Use Zones (AICUZ) Report for [Marine Corps
Air Station]-Beaufort,” and were adopted by the County Council of Beaufort to
“ensure the general safety and welfare” and limit development “determined to be -
incompatible according to federal standards.” [R. p. 37]. It is also undisputed that
respondent’s proposed building site is in an “Accident Potential Zone.” [R. p. 19].



' respondent errs in relying on a decade-old deVeloprnent permit that covered a
different phase ef the project and which is, in any case, stale. ARespobndent similarly
errs in challenging the County;s decision to interpret its own regulations,

: eonsistent with their purpeses,,in the manner most protective of public safety. And
respondent’s .cla‘im of ent_itlement to a variance frern those regulations rests on an
interpretation that would make variances _rontine, rather than e.xtraordinary‘.' Tne
decision Below should be overturned and the County’s determinations upheld.

I. THE 1997 DEVELOPMENT PERMIT DOES NOT PROVIDE |
RESPONDENT WITH ANY CONTINUING RIGHTS

Respondent s lead argument is that a development. permlt 1ssr1ed in 1997
authorized construction of .FeITOQship Hall and that this authorization rernained in
force when respondent sougnt to commence constructien a decade later in 2007.

Respondent acknowiedge.s, as it must, that the application that led to the 1997
Developrnent P_e.rmit ,“dise’uss[ed] constructi_ng the project in phases.” Opp’n to

. County 7-8. Tndeed, reSpondent’s applieation referred to the strueture now known
as FelloWsh}ip Hall as.“Ph_ase IT of the de\/'elopment;” [R. p- 245].. Respondent |
_insists'that this fact is insigniﬁcant. According to respondent, nOtwithstanding |
respendent’s application for approval of a phased development, the Coanty gave
.resp'onden_t more than it had asked for by approving both phases of the prejeet at

the outset, thereby vesting respon_dent with the right to construct the second phase



ef the development (FelloWship Hall) at any indeﬁr{ite point in the. future. Opp’n
toi County 7-8. |

The County dees not read its’ own development permit as expansively as
respondent, and respondent fails to show why, on deferential review, the Court
should construe the 1997 Development 'Permitvmore b'roadly than the underlying
applicatieﬁ. The County officials charged with regulating deveiopment to promote
bublic safety and the pﬁblic interest acted reasoﬁably in conéiderihg the underlying
application in determining the seope of the 1997 Developmeﬁt Permit. -

The County’s cOnstructioﬁ is supported by the text of fhe developrrient
permit, which makes clear that it is not intended to convey any indeﬁrﬁte rights, |
and fhat the permit will expire.within-th years unlese “substantiel improvement”
haé been completed. [R; p. 35]. Respondent assumes that combletion of

~construction of the first phase of de\}elopment qualified as “sub_stantial'
improvement” for purposes of tﬁe second phase, but respondent never justifies that
assumpfion. Given thet the permit is intended to be time-limited, i.t is unreasonable
to construe the permit as authorizing respondent to first begin an entirely new
phase'of development a full decade after tﬁe permit issued. =
| Finally, the County’s construction better accords with backgfouﬁd legal
principles and public pelicy. As explained in the United States’ opening brief (at

15 & n.5)v,- development law generally treats each phase of a development as a



kseparate project. Rgspondent pﬁr’ports fo distinguish one of the cases cited by the’
United States, F.B.R. Inv'rs v. County of Charleston, 303 S.C. 524, 527-28,402
S.E.2d 189, 191 (Cf_c. App._.1991), but does not challenge the broader principlé that .
Separate .approvals are generally required for different phasés éf a develbpment; '
Likewi'se, respondent ne;/er offers any explanaﬁon as to why it accords }with
.com.mon sense or public pblicy to construe the development pérr;lit as waiving the
Cou'nty"s éuthérity to reguléte_ land use and prevent devéldpment evén a century in
the future, re‘gardlésé of any intervening Changes in cirqumsfaﬁces.

For all ‘these reasons, this CoUr‘p should defer to the County’s reasonable—
indé‘ed,‘ chrect—'interpretation of its own development permit.

i

II. THE COUNTY REASONABLY CONSTRUED ITS OWN
REGULATIONS IN DENYING THE 2007 APPLICATION

. Respondent next argues that the County was required to issue a new
devélopment perlhit in 2007, an:d’that in refusihg to do_ so, the .Coujnty |
misconsfrﬁed the Airport Overlay Districf regulations. Respondent does not deny
. ;;hat, unlesé sbme exception applies, its proposed new building wou»ld' not be
alloWed in an Accident Poteﬁtial_anﬁc. Respondent also recognizes ‘tﬁat no suéh
}exce'ption applies if the'new.struc.:_ture would.increase the “occupant load” of
fespondegt’s existiﬁg develdpmgnt._ Finally, respondent apparently concedés that if
"‘occupan,tv load” r_efefs to the capacity of the prOéosed new building, as Beaufort"s
Planniﬁg Commissibn found, thve. pérrhit application was properly deniea. 1t can
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" hardly be contested that a new _10,000-square¥foot_ structure Wouid Have the .
t:apac‘ity to accommodate hundreds of pgople—and thus put hundreds more people
in harm’s'way. | |

Respondent asserts that the County was required to construé-its re_gulation to
accomrﬁddate respondent’s represéntatién‘that, m practice, no additional people
“would use its prémises. But resportdént fa__ils to acknowledge, let alone grapple
with, the deference owed‘ thé Planrting Commission in construing de\teloplnent
regulations. See, e. g.; Historic Charléston Found. v. Krdwche_ék, 313 S.C. 500,
505-06, 443 S;E..Zd'401,-405 (Ct. App. 1994) (recognizing the need to. “Igliv[e]
deférence to the interprétatioﬁ Qf the Zoning Ordinance by the Boérd which is
Charged With its i'nterpretatioﬁ”‘). Moreover, asres’pdndent acknowledges (bpp’n |
to Cour_lty 12), the Planning Commission’s construction 6f the term ;‘occupant
load” accords with the meaniné given to that term in the ﬁ.re cotle, which similéfly
regulates occupancy for a public-safety pufpoée.

Respondent also misseé the,_vn’jark.in criticizing the Planning C_omrhi_ssion for
allegedly failing to cohstrtle the regulétion ina rttanner that “accords with’ its
geheral' purpose.” Opp. tt)'County 12. A principal purpose of the Airport Overlay
District is to “ensure the generai Safety and wellfare.” [R. p 37]. The Planning

Commission was right to recognize that this purp'ose would best be served by



construing the regulation so as n‘ot to create even the potential for more people to
be put in jeopardy.

II. THE COURT BELOW ERRED IN CONCLUDING THAT
RESPONDENT IS ENTITLED TO A VARIANCE

Finally, respondent girgues that if the County was not required to issue a
development permit, reépondeﬁt should have been granted a variance. Opp"n‘ to
County 14-15. But respbndent merély r'efers the Couirt to the lower court’s '

- analysi.s,._which was_erfoneous f;)r the reasons explained in our opening brief (at -
19-21) and that of the Counii:y} (at 11-15). Notably, resbondéni néver denies that its |
- position} W(;uld rﬁake variances routine father than “exceptional and extraordinary,”
which Would undérmi_ne the efﬁcacy'of thé Airpo'rt Overlay District, tb the
detfiment of the corr'lrrll‘uﬁity. Respondent’é argument should be rej'ected so that
VariaﬁceS' do not become the norm. |

CON CLUSION

For the reasons stated above and in our openmg brlef thlS Court should
reverse the Judgment of the Court of Common Pleas.
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By: % Z- @Ly ‘
- Lee E. Berlinsky

Assistant United States Attorney
151 Meeting Street, Suite 200

6 .



Charleston, South Carolina 29401
Telephone: (843) 266-1600
lee.berlinsky@usdoj.gov

, Chafleston, S.C.
" November 10, 2016



THE STATE OF SOUTH CAROLINA
In The Court Of Appeals

Sc CN0V14 2075
, OU of'qppﬁ‘als

APPEAL FROM BEAUFORT COUNTY
: Court of Common Pleas '

" 'The Honorable Marvin H. Dukes, III, Master-In-Equity -

Civil Action No.: 2012-CP-07-01394
Appellate Case No.: 2016-000687

GRAYS HILL BAPTIST CHURCH............. e, +oveveereRespondent

'BEAUFORT COUNTY AND THE BEAUF ORT COUNTY ZONING BOARD

OF APPEALS. ..o i P v Defendants
AND
THE UNITED STATES OF AMERICA. ...l Defendant-Intervenor

.OF WHICH BEAUFORT COUNTY AND THE UNITED STATES OF
AMERICA ARE APPELLANTS.

- CERTIFICATE OF COMPLIANCE WITH RULE 211(b)

}The undersigned counsel hereby certifies that the Final Reply Brief of the United
States of America complies with Rule 211(b), and, except for the changes allowed
- by Rule 211(b), is identical to the initial brief served pursuant to Rule 208.



Chérleston, S.C.
November 10, 2016

BETH DRAKE
ACTING UNITED STATES ATTORNEY

e A 2BAT

Lee E. Berlinsky

Assistant United States Attorney
151 Meeting Street, Suite 200
Charleston, South Carolina 29401
Telephone: (843) 266-1600
lee.berlinsky@usdoj.gov



