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Alonzo Brinkley, II Respondent,
v.

The State Appellant,

NOTICE OF APPEAL

Alonzo Brinkley, II appeals his Order of Dismissal in this case. The dismissal was

imposed by the Honorable Lee S. Alford, March 27, 2012. This appeal is taken from the

denial and dismissal of Appellant's request for Post-Conviction Relief.

SOUTH CAROLINA APPELLATE COURT RULE 243(C) EXPLANATION

Odom v. State, 337 S.C. 256, 523 S.E. 2d 753 (S.C.1999) gives Petitioner the right to

relief when due to ineffective assistance of counsel he has been denied access to the full

appellate process. This court has allowed successive Post-Conviction Relief Applications

where the applicant has been denied complete access to the appellate process, Austin v.

State. 305 S.C. 453, 409 S.E. 2d 395 [1991] An Austin appeal is available to applicants who

are prevented from seeking full appellate review of a denial of his post-conviction relief



application, such as when an attorney fails to seek timely review. Apost-conviction relief

applicant is entitled to an Austin appeal if the Post-Conviction judge finds either: (1) the

applicant requested and was denied an opportunity to seek appellate review: or (2) the

right to appellate review of a previous PCR order was not knowinglyand intelligently

waived. Ifthe PCR court finds an applicant was denied his right to appeal, the applicant can

petition for certiorari and this Court will review whether the petitioner was prejudiced by

the failure to obtain appellate review.

Extraordinary Circumstances

In Artuz v. Bennett. 531 U.S. 4, 8,11, the United States Supreme Court held while

time limits on post -conviction petitions are conditions to filing, it reserved the question of

whether the existence of certain exceptions to a timely filing requirement can prevent a

late application from being properly filed. Because there are statutory exceptions to the

time limit for filing, the time limit is not a "condition to filing" but a "condition to obtaining

relief as describe in Artuz.

In this case there exist extraordinary circumstances to justify equitable tolling for the

filing and judicial review of Petitioner's claim. The United States District Court specifically

ruled that as a direct result of Petitioner's trial counsel failure to meet the make a timely

filing Petitioner's 2254 application, Petitioner's right to pursue remedies at the federal

constitutional level has been extinguished. As such, the only remedy available to Petitioner

is to allow him to re-start the post- conviction relief process de nova to allow him the

opportunity to exhaust all right and remedies to which he is entitled pursuant to State and

Federal review of his conviction.
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Other Counsel of Record:

Harrison D. Brant

South Carolina Attorney General's Office
Rembert Dennis Building
1000 Assembly Street, Room 519
Columbia, S.C. 29201
Attorney for Appellant

in Mobley
'No: 66470

THE MOBLEY LAW FIRM, P.A.
925 Calhoun Street

Columbia, SC 29201
Telephone: (803) 933-0010
Facsimile: (803) 931-3044
Attorney for Respondent
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PROOF OF SERVICE

I certify that I have served the Notice of Appeal and Order of Dismissal on the State

of South Carolina by depositing a copy of it in the United States Mail, postage prepaid, on
April 24, 2012, addressed to David Hamilton, York County Clerk of Court Sixteenth Judicial
Circuit, PO Box 649, York, SC 29745-0649.
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Telephone: (803) 933-0010
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Attorney for Respondent
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PROOF OF SERVICE

Respondent,

Appellant

I certify that I have served the Notice of Appeal and Order of Dismissal on the State

of South Carolina by depositing a copy of it in the United States Mail, postage prepaid, on

April 24, 2012, addressed to its attorney of record, Harrison D. Brant, Esquire, Assistant

Attorney General, Post Office Box 11549, Columbia, SC 29211.

April 25, 2012

JofilTMobley
Bat No: 66470

THE MOBLEY LAW FIRM, P.A.

925 Calhoun Street

Columbia, SC 29201

Telephone: (803) 933-0010
Facsimile: (803) 931-3044
Attorney for Respondent
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ATTORNEY AT LAW

TEL: 803-933-0010

WWW.JOHNMOBLEY.COM 925 CALHOUN STREET FAX: 803-931 -3044
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April 25, 2012

VIA HAND DELIVERY

South Carolina Court of Appeals
Clerk of Court

P.O.Box 11629

Columbia, SC 29211 _

Re: Alonzo Brinkley, II **r
Case Nos: 2011-CP-46&1154 p ^
Notice ofAppeal )$j VAN*1 v

Dear Sir or Madam:

Enclosed along with this correspondence please find an original copy of Notice of
Appeal along with two (2) copies and three (3) copies of the Order of Dismissal. I would
appreciate it if you would file this document and return the two clocked copies to me in
the self-addressed stamped envelope provided.

By copy of this correspondence I am serving Assistant Attorney General,
Harrison D. Brant with a copy of this Appeal.

Should you need any additional information or have any questions, please do not
hesitate to contact my assistant, Kim Robins.

Sincerely,

THE MOBiEX LAW FIRM, P.A.

JM/kr

Enclosures

Cc: Harrison D. Brant

Mobley, Esquire
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This matter comes before the Court pursuant to an application for post-conviction relief

(PCR) filed March 25,2011. The Respondent (the State) made its Return and Motion to Dismiss on

November 17, 2011, requesting that the Application be summarily dismissed. Pursuant to this

request, and after reviewing the pleadings in this matter and all of the records attached thereto, this

Court issued aConditional Order ofDismissal dated November 23,2011, provisionally denying and

dismissing this action, while giving the Applicant twenty (20) days from the date ofservice ofsaid

Order in whichto show why the dismissal should not become final.

In a document titled "Applicant's Response to Conditional Order of Dismissal" dated

December 19, 2011, the Applicant, through counsel, contends he was denied effective assistance of

counsel when his PCR/appellate counsel failed to timely file aPetition for Federal Habeas Corpus.

The Applicant also contends he should be entitled to an appeal pursuant to Austin v. State.1 This

Court has reviewed the Applicant's response to the State's motion to dismiss in its entirety, in

conjunction with the original pleadings, and finds that asufficient reason has not been shown why

1 305 S.C. 453, 409 S.H.2d 395 (1991).



the Conditional Order of Dismissal should not become final.

The only recognized exception to the rule barring claims of ineffective assistance ofpost

conviction relief counsel is found in Austin. Austin recognizes ageneral exception to this rule where

prior post-conviction relief counsel fails to appeal the denial ofthe application. The Applicant

contends he is entitled to a belated PCR appeal pursuant to Austin. This Court has examined the

Appl icant's procedural history and concludes the Applicant has already had a PCR Appeal. See Case

No. 2002-CP-46-2457. Therefore, the Applicant is not entitled to another Austin review.

Furthermore, the Sixth Amendment right to effective assistance ofcounsel docs not extend to

state post-conviction reliefactions. Coleman v. Thompson, 501 U.S. 722, 111 S.Ct. 2546, 115

L.Ed.2d 640 (1991). "Consequently, apetitioner cannot claim constitutionally ineffective assistance

of counsel in such proceedings." Id. at 752, 111 S. Ct. at 2566. It also follows there is no

constitutional claim for ineffective assistance ofPCR counsel in the context ofa Petition for Federal

Habeas Corpus. Therefore, "the contention that prior PCR counsel was ineffective is not per sea

'sufficient reason' warranting a successive PCR application under ' 17-27-90." Aice v. State, 305

S.C. 448, 451, 409 S.E.2d 392, 394 (1991). Accordingly, this Court finds no reason why the

Conditional Order of Dismissal should not become final.

IT IS THEREFORE ORDERED that, for the reasons set forth in the Court's Conditional

Orderof Dismissal, the Application for PCR is herebydenied and dismissed with prejudice.

This Court hereby advises the Applicant that he must fileand serve a Notice ofAppeal within

thirty (30) days ofthe service of this Order to secure appellate review. See Rule 203, SCACR. The

Applicant's attention is directed to Rule 243, SCACR, for the procedures following the filing and

service of the notice of appeal.
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AND IT IS SO ORDERED this /^££T<5ay of j^*

\C^r;^ , South Carol: na.

K^- Alford ,,

x>efiiefAdministrariveJudge
Sixteenth Judicial Circuit

,2012.


