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The Estate of Hugh S. Thompson, III (“Thompson estate”), Respondent — Appellant,
hereby petitions the Court for rehearing pursuant to South Carolina Appellate Ruie 221. The
Opinion of the Court (Opinion 5451) was filed November 2, 2016. That Opinion vacated the
trial court’s award of sanctions to Respondent — Appellant and also affirmed the trial court’s
denial of additional sanctions sought by the Thompson estate. Because the timing issue
addressed in this appeal is one of first impression, the Thompson Estate would fuﬁher suggest
that any rehearing of the matter be held en banc pursuant to South Carolina Appellate Court Rule
219(b).

ARGUMENT

An Issue of First Impression.

This Court acknowledged (page 7 of the Opinion) that the principal issue of the case is
one of first impression. That principal issue is, of course, the appropriate time limit for making
a Rule 11 sanctions motion. Despite this acknowledged lack of controlling precedent and an
acknowledged concern with the sanctioned conduct (page 11 of the Opinion), this Court,
nevertheless, held that the Thompson estate “failed to file its motion within a reasonable time of
discovering PDHC’s alleged improprieties”.1 Opinion pages 11-12. While the Estate agrees with
the Court that the ability of the trial court to award sanctions does not last “in perpetuity”
(Opinion page 9), the Thompson estate respectfully disagrees with the Court’s conclusion of

unreasonable delay here.

' The appropriateness of appellate sanctions in this litigation was presented to the Court almost
two years ago — immediately following this Court’s dismissal of multiple consolidated appeals
pursued by Appellant-Respondent. This Court held that motion in abeyance pending the
outcome of the Appellant-Respondent’s petition for certiorari to the South Carolina Supreme
Court. Following the denial of certiorari, this Court denied any appellate sanctions by short
order of March 28, 2014.



Notably, and appropriately, the Court declined to read any specific time limits into Rule
11.2 In this case, where the Estate’s every procedural move precipitated multiple meritless
counter-moves, the motion was filed within the 10 day jurisdictional window after the remittitur
to the trial court following a final appeal addressing the merits of the underlying case;.

Authority Does Exist Allowing Post-Judgment Rule 11 Motions.

What is a reasonable time is a fact specific determination and can and will vary from case

to case. As our Supreme Court has noted in Russell v. Wachovia Bank, N. A., 370 S.C. 5, 633
S.E.2d 722 (2006), a Rule 11 sanctions motion does not have to be made within ten days from
notice of entry of judg-_;ment.3 Except where individual federal courts have adopted local rules,

the federal Rule 11 also has no firm deadline. White v. New Hampshire Department of

Employment Security, 455 U.S.445 (1982) ; see also Mary Ann Pensiero, Inc. v. Lingle, 847 F.
2d 90 (3" Cir. 1988) (where the Third Circuit adopted prospectively a supervisory rule for courts
in that Circuit requiring Rule 11 sanctions motions be filed in the district court before entry of a

final judgment).

2 The Estate suggests that the timeliness of any Rule 11 motion should be governed by
reasonableness in light of the totality of circumstances presented by the history of conduct in the
case. Any case where sanctions have been appropriately awarded by the trial court will
inherently involve extraordinary conduct or positions unique to that particular sanctioned
litigant’s and/or attorney’s approach. Illustrative is Holmes v. Haynsworth, Sinkler & Boyd.,
P.A., 408 S.C. 620, 760 S.E.2d 399 (2014), discussed below in this argument.

3 While similar, seeking sanctions pursuant to the South Carolina Frivolous Civil Proceedings
Sanctions Act does invoke different precedent than seeking sanctions pursuant to Rule 11.
Sanctions pursuant to the statute apparently must be sought within ten days of entry of
judgement under Russell — although the Estate argued that a second ten-day window could be
opened, consistent with Russell and other precedent. Here sanctions were sought pursuant to the
Act and Rule 11 — as well as the inherent power of the courts. These alternative authorities are
not abandoned although this petition will focus on Rule 11 as did the Court’s opinion. If the
Rule 11 motion was timely as the Estate asserts, then the entirety of sanctions sought by the
Estate could be awarded based upon that Rule alone — making the victim’s here financially
whole, if not emotionally and chronologically.



The Court’s Opinion (page 10) suggests an absence of authority allowing a Rule 11

motion following the conclusion of appellate proceedings. Such authority does exist. In Hicks

vs. Southern Maryland Health Systems Agency, 805 F. 2d 1165 (4™ Cir. 1987), our own federal
circuit upheld sanctions awarded pursuant to a motion brought after the judgment of the appeals
court. Thus, unlike the Third Circuit Lingle decision referenced by the Court’s Opinion (pages
9-10) where a local rule controls, in the Fourth Circuit a Rule 11 sanctions motion is not
necessarily untimely if brought following the conclusion of appellate proceedings.

While Hicks noted efficiency concerns and the possibility of piecemeal appeals, the court
also noted countervailing considerations that were also considered by the Estate here:

Moreover, there are countervailing considerations. One who happens to be the
prevailing party at the conclusion of the proceedings in the district court may not remain
the prevailing party after the appellate procedures have run their course. Even where, as
here, the defendants characterize the plaintiffs’ claim as entirely baseless, the
appropriateness of the characterization is unsettled as long as there is a pending appeal in
which the plaintiffs, with apparent earnestness, assert that there are real issues of disputed
fact foreclosing the entry of summary judgment against them. There is some reason to
think that such uncertainty should be clarified before counsel and the district judge
should be called upon to consider the appropriateness of a fee award and assess the
amount. However an independent and collateral issue, such as a fee award, is handled,
there is some risk of squandered judicial effort. .

805 F. 2d at 1167. In the case at bar, the Estate ultimately prevailed on its assertion of offensive
collateral estoppel — but PDHC certainly opposed application of that theory. Although there is
always some risk of “squandered judicial effort” when dealing with troublesome conduct, that

risk should not fall on the same victims whose right to a “just, speedy, and"inexpensive

determination”” has already been thwarted by that same troublesome conduct. Here, there are

4 This laudable goal found in SCRCP 1 and recognized by our Supreme Court in Ex parte
Wilson, 367 S.C.7, 625 S.E.2d 205 (2009) was mentioned in this Court’s Opinion, page 7. The
Court’s Opinion, however, misapprehends any effort to achieve that goal by the Estate under the
pattern of facts and conduct created by Appellant-Respondent and its counsel in this case.
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numerous examples of tactical conduct seeking to frustrate the Estate’s defense (a partial list of
such examples is repeated below).

North Carolina Case Misapprehended By The Court,

In the instant Opinion (pages 9-10), this Court found persuasive the North Carolina case

of Griffin v. Sweet, 136 N.C. App. 762, 525 S.E. 2d 504 (2000). In Griffin the plaintiff waited

over thirteen months affer the final appellate decision of the North Carolina Supréme Court to
bring its sanctions motion (In contrast, the Estate filed in less than 10 days).

In finding the Rule 11 motion to be untimely, the North Carolina Court of Appeals in
Griffin found the plaintiff was put on notice of any alleged sanctionable conduct at three
different times: (1) when the defendant filed an answer on December 7, 1993; (2) v;/hen the trial
court granted summary judgment on January 28, 1994; and (3) when the Supreme Court affirmed
the trial court on September 5, 1995. Unlike Griffin, where sanctions related to positions on the
underlying merits exposed on these three noted occasions, many of the sanctions here related to
the many collateral examples of wasteful and inappropriate conduct (discussed in éreater detail
below and fully briefed previously). Thus, the M outcome is dependent upon very different
facts than those presented here.

Moreover, the Griffin Court was careful to point out “we are not suggesting that
plaintiff’s motion for Rule 11 sanctions should have been filed at the summary judgment
stage.” 525 S.E. 2d at 508 (emphasis added). Thus, fhe Griffin Court may well have accepted a
motion filed within 10 days of the appellate affirmation but found a thirteen month delay to be
unreasonable. Indeed, filing motions for sanctions early and often is not always most efficient

and, respectfully, may not be the protocol our courts want to encourage.



With This Pattern of Conduct, Efficiency & Deterrence Best Served By Post-Judgment

Motion And Must Be Balanced With Other Purposes for Sanctions

The Thompson Estate is mindful of the Court’s céncerns about judicial efficiency and
deterrence. Of course, those are not the only concerns and goals recognized in the sanctions’
jurisprudence cited by this Court’s opinion as discussed below. They are also not necessarily the
most important. Nevertheless, even as considering those concerns and goals, it is necessary to
consider the details of the conduct in this case. Indeed, the details of the pattern of conduct
suggest the difficulty with making a litigant/counsel committed to delay and obstruction respond
to deterrence efforts or make any approach to sanctions efficient. The following list is not
necessarily exhaustive.

Conduct in This Case.

1. PDHC Counsel Misrepresentations to Estate Counsel. Counsel initially

misrepresented the Medicare administrative record to counsel for the Estate. PDHC
counsel also claimed an inability to produce that record.

2. Counsel Misrepresentations To Courts and First Interlocutory Appeal. In February,

2011, there was an appeal of a trial court order dismissing an appeal from the Probate
Court for clear failure to file Grounds of Appeal within a forty five day statutorily
prescribed time. Mr. Megna argued as fact to the trial court (and this courr) that he
had filed within forty five days when clearly he had not (he had filed after 50 days).

Counsel Disqualification, Second Interlocutory Appeal, And Effort To Block

[0S

Summary Judgment. In April, 2011, the trial court disqualified Mr. Megna as trial

counsel because of his status as a necessary witness. A motion for reconsideration

was made in May 2011 and rejected by the trial court on August 15, 2011. Mr.



Megna filed an immediate appeal of his disqualification and sought to block the trial
court from preparing and issuing a formal order of summary judgment as the Court
had also announced on August 15, 2011. This appeal was also interlocﬁtory — albeit
appropriately so if the appeal weren't wholly without merit. (In its present Opinion,
page 11, this Court noted that “the law regarding his recusal was so clear”). Mr.
Megna’s clear intent was to continue tying up the Estate with expensive and
protracted litigatioﬁ (contrary to the express purpose stated in SCRCP 1).~

Counsel Ignores Disqualification by Court. Between July 19, 2011 (date of trial court

hearing) and August 15, 2011, Mr. Megna and PDHC moved for sanctions against the
attorneys for the Thompson estate and issued subpoenas to the Thompson estate
attorneys and several non-involved attorneys throughout South Caroslina seeking
communications with attorney Doug Trusléw, who was also involved in acrimonious
litigation with Mr. Megna (for which he and Desa Ballard were ultimately awarded
sanctions.) These motions were dismissed by the trial court as void ab initio due to
Mr. Megna’s previous disqualification. Likewise, after receiving the trial court’s
Order of Summary Judgment, Mr. Megna immediately filed a motion for
reconsideration, which was dismissed by the trial court as void ab initio because of
his prior disqualification (this led to the untimeliness of the summary judgment
appeal).

Letters and Email Attacking Counsel. Just as an example, in a July 27, 2011 letter of

Mr. Megna to the trial court sent by e-mail with copy to Defendant’s counsel, R. pp.
775-778, Mr. Megna offers the following (emphasis added):

At this point, both Mr. James as well as Mr. Josey are likely
necessary witnesses, if not Defendants, in adverse litigation



that involves the Plaintiff ..... Moreover, their silence
concerning their knowledge of and involvement in the ‘Lake
City litigation’ matters is of grave concern to the Plaintiff
with far-reaching implications. I fail to understand how it is
not reasonable to conclude their silence has been intended to
misdirect or deceive both the Plaintiff and the Court. ..... the
Plaintiff has had very little time to evaluate and organize
matters and documents to provide the Court a more
complete picture of the extent of the legal and ethical
concerns. However, the seriousness of the matter required
your immediate notification.

While professing to be “astounded” by Mr. James’ participation in a “dishonorable”
and “inappropriate and demeaning litigation strategy”, Mr. Megna accuses both Josey
and James of “false and unprincipled personal accusations.” R. pp. 565-568. These
accusations were followed by Mr. Megna’s e-mail of July 26, 2011 advising “you and
Jay are likely witnesses, if not possible Defendants. .. for multiple reasons including
but not limited to aiding and abetting and breach of fiduciary duties to an existing

client.” R. pp. 771-772.

Claims of Regional Conspiracies and Threats of Additional Litigation.

In his March 11, 2011 accusation of “defamatory litagation [sic] strategy,” Mr.
Megna also rants of a supposed Pee Dee area conspiracy of legal and medical
professionals. He states, inter alia:

The Motion to Disqualify is replete with implied [and not
so implied] offensive and unjustified personal and
professional attacks on the integrity of the undersigned. ...
The undersigned is extremely aware that Mr. Josey and Mr.
James are attempting to convey to the Court the misleading,
insulting and not so subtle message to this Court that the
undersigned is somehow "dishonest, untrustworthy", etc. ...
Mr. Josey, Mr. James, and the Personal Representatives of
the Estate of the Decedent have seriously miscalculated the
determination of the Plaintiff, and the undersigned, to



remedy the wrong that has occurred in the case at bar - as
well as in the Lake City matters.

The undersigned has no qualms in informing this Court that
the 'Lake City litigation' involves significant allegations of
unethical and unprofessional conduct by lawyers of one of
the largest law firms in this state, allegations of unethical
and unprofessional conduct by lawyers in an influential
firm in the Pee Dee, allegations of unethical and
unprofessional conduct by relatives of a judge in Florence
County, allegations of unethical and unprofessional
conduct by physicians with medical practices in Lake City,
SC, and allegations of conspiracy, fraud and unprofessional
conduct by many others.

... In sum, the Plaintiff and the undersigned, as well as
many others, were victimized by many in the Pee Dee area
in regard to the Lake City matters. ....

Additional litigation against those involved ... is
forthcoming. ....Counsel for the Defendants have
unnecessarily, maliciously, and unethically interjected the
'Lake City litigation' into this lawsuit by their personal
attacks and insinuations of improper conduct by the
undersigned; and have attached a Lake City document to
their Motion to Disqualify for the sole realistic reason of
prejudicing these proceedings. The Motion to Disqualify
crosses the line from advocacy to obstructionism. See the
foregoing discussion in relation to Rule 401, Rules 3.3 and
3.4.

R. pp. 565-567.

Unwarranted Questions of Trial Judge’s Integrity. The suggestion of the trial court’s

recusal is found in several places in the record. In one reference, the reason offered
for recusal was that the trial judge might someday hold court in neighboring Florence
County. R. p. 688. In other suggestions, the reasoning is far more sinister but equally
without merit. In his March 11, 2011 response to the Motion to Disqualify him (R.
pp. 548-595), Mr. Megna alleged, inter alia:

The false and unprincipled personal accusations and
innuendos being made by Mr. James and Mr. Josey against



the undersigned have placed this Court in the unfair and

unenviable position of determining whether or not Mr.

James and Mr. Josey's accusations [implied and explicit]

have prejudiced these proceedings to the extent this Court

should sua sponte recuse itself .... ... Mr. James' and Mr.

Josey's unprincipled attacks on the undersigned and the

Plaintiff have placed this Court in a similar position

considering the distasteful circumstances we collectively

find ourselves discussing.
Plaintiff also suggested that the trial judge recuse himself in a subsequent letter filed
July 8,2011. R. pp. 680-690. Suggestions of recusal are also found in other trial
court Pleadings including the Motion to Reconsider Disqualification filed May 2,
2011 (R. pp. 737-738 item 3), and the March 2011 Return to Defendant’s Motion to
Disqualify. R. p. 567. Of course, Plaintiff also implied to this Court previously that
the trial court should have recused itself. R. p. 769. (Motion to Stay, Vacate &
Disqualify, filed with the Court of Appeals August 24, 2011, footnote 10 and related
text). Despite these repeated suggestions, which threaten to harm the perception of
the trial court’s integrity, Mr. Megna advised the trial court at the July 19, 2011

hearing that he did not intend to pursue disqualification of the trial judge. R.p. 676

line 21- page 678 line 9.

An Unprecedented Totality of Circumstances.

The trial court here described counsel’s conduct in this case as “ill-conceived, vitriolic,

and abusive” and found that “[p]erhaps the most egregious part of Megna’s conduct is his

uncompromised assertion that everyone else is wrong, everyone else is unethical, and he is

blameless.” The trial court further concluded “[t]he lack of respect Megna has shown for this

Court, the legal process, and the purposes of these proceedings is unprecedented for this

Court.” (emphasis added). This language is found in the trial court’s contempt order of February

10



11,2013 (R. p34-46 99 27-29). At the time, sanctions were sought by attorneys subjected to
discovery subpoenas in this matter although they were non-participants in this matter.

Although the Estate could have also sought sanctions when the February 2013 order was
issued -- under the early and often deterrent approach encouraged by this Court’s November 2,
2016 Opinion -- the Estate knew the matter was not yet concluded and did not want to trigger
further “vitriolic” responses by a litigant who most surely would have accused the Estate of
seeking to misuse a sanctions effort to somehow prejudice the merits of pending matters.

Moreover, even the February 2013 order did not deter the continuing objectionable
conduct. Months later, after the June 5, 2013 argument before this Court, where Mr. Megna
argued the appeal and was directly and thoroughly questioned about his own disqualification, the
next week his partner filed, in this Court, a “Motion to Vacate” the trial court’s summary
judgment. When the undersigned counsel for Respondent-Appellant responded by June 12, 2013
letter to the Clerk that this was duplicative of matters argued and under consideration by the
Court, Mr. Megna’s partner followed with a June 17, 2013 letter faxed this Court suggesting
ethical violations by the undersigned counsel. This unending pattern confirms that seeking
sanctions early and often would not have deterred these personalities — but only precipitated
more procedural counterpunches. This pattern of conduct did not begin to change until after this
Court’s July 3, 2013 opinion affirming the rulings below — at which point PDHC engaged new
litigation counsel.

Delay Not Opportunistic But Efficiency-Related Survival.

This Court found that the Thompson estate made the “tactical decision of waiting until
the end of litigation.” While literally true, the Estate respectfully disagrees with an)} implication

that the decision was opportunistic — to the contrary, it was defensive as was every Estate effort

11



5 . .
was in survival mode and was

in this matter. The Thompson estate, with limited resources,
doing everything it could to bring the litigation to an end, while PDHC was doing everything it

could to make matters more expensive and time consuming.

Balancing of Purposes And Uniqueness of Triggering Conduct Suggest Need for Flexibility

And Deference To The Trial Court.

In this State and federal circuit, there is no hard and fast rule as to when a Rule 11
sanctions motion should be filed.  Judicial efficiency and deterrence are important
considerations. As this Court noted, so too is compensating the victims of unnécessary and

mean-spirited litigation. Opinion at page 8 (citing Moore v. Southtrust Corp., 392 F. Supp. 2d

724, 736 (E.D. Va. 2005) (quoting In re Kunstler, 914 F.2d at 522)("[O]ther purposes of the rule
include compensating the victims of the Rule 11 violation, as well as punishing present litigation
abuse, streamlining court dockets[,] and facilitating court management."). While noted by this
Court, the Estate respectfully submits that those considerations were not appropriately weighed
by this Court.

Who, What, When, and Where of Trial Court Conduct.

The trial court, which was witness to all of the proceedings in this case, found that the
sanctions motion was timely. The trial court, directly involved in this matter of a thousand cuts,
was able to take into account all that happened (the many unnecessary motions, frivolous
arguments, conspiracy theories, disqualification efforts, and inappropriate e-mails) and when
things happened. The trial court appreciated the very issues that this court has focuéed upon and

came to the conclusion that the Rule 11 motion was timely. While the decision is here is one of

5 As noted elsewhere in the record, the Estate had limited resources with which to “litigate for
years” as had been promised by adverse counsel; thus, like the Court, the Estate was-also
motivated to dispose of the matter as efficiently as possible.

12



equity and therefore historically subject to broad factual review, the abuse of discretion standard
plays a role in appellate review of sanctions — again noted by this Court — but not seemingly
applied by this Court.®

Sound Familiar?

The sanctioned conduct here is strikingly similar to that observed in Holmes v.

Haynsworth, Sinkler & Bovyd, 408 S.C. 620, 760 S.E. 2d 399 (2014). In the Holmes case, our

Supreme Court found that the trial court’s award of sanctions was “without a doubt” not an abuse
of discretion. 408 S.C. at 645, 760 S.E. 2d at 412. The Motion for Sanctions in Holmes,
however, was filed more than seven years after Dr. Holmes embarked on her scorched earth and

litigious journey of multiple motions of a frivolous nature and multiple interlocutory appeals.7

Opinion at 4 (citing Ex parte Gregory, 378 S.C. 430, 437, 663 S.E.2d 46, 50 (2008)). Indeed,
this Court stated that

When the appellate court agrees with the circuit court's factual
findings, it reviews the award of sanctions under an abuse of
discretion standard. Atl. Coast Builders, 394 S.C. at 104, 713 S.E.
2d at 654. "Under the abuse of discretion standard, the imposition
of sanctions will not be disturbed on appeal unless the decision is
controlled by an error of law or is based on unsupported factual
contentions." Id.; see also Russell v. Wachovia Bank, N.A., 370
S.C. 5,19, 633 S.E.2d 722, 729 (2006) (" An abuse of discretion
may be found if the conclusions reached by the court are without
reasonable factual support." (quoting Runyon v. Wright, 322 S.C.
15, 19,471 S.E.2d 160, 162 (1996))).

Although not discussing the facts in detail, this Court implicitly found the trial courts factual
conclusions regarding the sanctionable conduct to be supported. But this Court did not apply
that same deference to the trial court’s factual observations of how that conduct rendered the
timing of the Rule 11 motion reasonable. Instead, this Court holds that the trial court committed
an error of law (Opinion page 12) although that novel application of law is dependent upon the
factual determination of reasonableness.

7 The Holmes’ motion was filed at the immediate conclusion of trial — but in that unique
litigation, that trial conclusion occurred after the seven years of extraordinary conduct. In the
unique behavior here, the trial court’s summary judgment conclusion fell amid multiple
interlocutory appeals and the Appellant-Respondent’s own ongoing tactical movements.
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Whether earlier efforts to sanction her would have had a deterrent effect or saved judicial
resources is unknown to the Estate here — but was best evaluated by the trial court at-the time.

While the court’s Opinion did not, and cannot, tell the bar or the litigants in this case
exactly when the Thompson estate’s motion should have been made, presumably the court thinks
it should have been made, and indeed could only have been made, soon after summary judgment
was entered. The Fourth Circuit in Hicks and the North Carolina Court of Appeals in Griffin
offer persuasive authority to the contrary. Mr. Megna could not be deterred and the Thompson
estate respectfully asserts again that the Thompson estate followed the most cost efficient route
for everyone under the facts and circumstances of this litigation. To deny compensation to the
Estate, the victims of Mr. Megna’s conduct, in this case of first impression is not equitable under
these facts and circumstances.

The Estate’s Cross-Appeal.

The Thompson estate’s cross-appeal seeks additional sanctions to make the Estate
financially whole, under Rule 11, the South Carolina Frivolous Civil Proceedings Sanctions Act,
and the inherent authority of the courts. If this Court consents to re-hear this matter, the
Thompson estate respectfully asks the court to find its efforts timely under the totality of
“vitriolic” circumstances and remand the case to the trial court for a full award of additional

sanctions under any or all of the three authorities allowing for such an award.

Moreover, the merits of that conclusion were also immediately appealed.

14



CONCLUSION

The Thompson estate respectfully submits that its motion for sanctions was timely. In
light of the paucity of guidance under South Carolina law and in light of the guidance given by
other courts (Hicks, for example), to hold otherwise is to reward the party which polluted the
stream of justice and taxed judicial resources to their utmost. The effect of the Court’s opinion is
to pass some of those taxes unto the innocent young heirs of the Thompson estate and to leave
them disillusioned and frustrated. For all of the reasons set forth herein, the Thompson estate
respectfully submits that it is entitled to rehearing and reconsideration of the Court’s opinion and

it so moves.
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