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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF CHARLESTON

CASE NO: 2015-CP-10-2322

éreen Tree Servicing, LLC. F E L E D

PLAINTIFF — SEP 202015
o LhHE E’! % JULIE g,
om@néirﬁsgsks HEese

NOY 16 2015 Motion'to Dismtls G-

SGC Court of Appjeals

V.

Paula R. Illingworth

DEFENDANT

This matter came before the court on the Motion to Dismiss filed by the Defendant, Paula
R. Illingworth, ("Defendant"). Defendant moves to dismiss the Summons and Complaint of the
Plaintiff Green Tree Servicing, LLC, ("Plaintiff"), pursuant to Rules 12 and 41 of the South
Carolina Rules of Civil Procedure. For the reasons set forth below, the Motion is Granted.

.L. .. STATEMENT OF THE FACTS

This case arises from a foreclosure initially filed in Case Number 2013-CP-10-5160. This
case was voluntarily dismissed by Plaintiff prior to receiving a response from the Defendant
pursuant to Rule 41(a)(l) on January 13, 2014.

On March 27, 2014, Plaintiff recommenced the action, filed as Case Number 2014-CP-10-
2042. Mrs. Illingworth filed a response to the complaint. The case was referred to the Master in
Equity for Charleston County in September 2014. In October 2014 the judge entered an order
stating that she was not in default. Subsequent to the reference to the Master in Equity, there
were three separate hearings scheduled where Mrs. [lingworth appeared, but the Plaintiff was
not prepared to go forward. On March 18, 2015, Judge Scarborough dismissed the action. The
Form 4 order checked the box marked “ACTION DISMISSED:. . . Rule 41(a).” The Master in
Equity wrote in the section titled “Order Information,” “Dismissed per Rule 41(a), Failure to
- Prosecute, Third Appearance by Defendant--Plaintiff not ready to proceed.” Neither a motion to
reconsider nor an appeal was filed in this matter.

After dismissal, Plaintiff refiled the action as Case Number 2015-CP-10-2322 on April 23,
2015. Defendant filed its Motion to Dismiss pursuant to Rule 12 and Rule 41 South Carolina
Rules of Civil Procedure on May 26, 2015.

IL. Arghment
Rule 41 of the South Carolina Rules of Civil Procedures governs the dismissal of actions.

Subsection 41(a) governs “Voluntary Dismissals” and subsection 41(b) governs “Involuntary
Dismissals.” The first dismissal in this matter was completed pursuant to Rule 41(a)(1) by the
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Plaintiff. Under the rule, the first such dismissal is without prejudice, but a second would be
with prejudice. Subsection (a)(2) contemplates when other parties have appeared and the
plaintiff asks for the case to be dismissed. 41(a) only applies with the Plaintiff has asked for the
dismissal. '

Subsection 41(b) concerns “Involuntary Dismissals.” By definition, this section
contemplates times when the plaintiff has not asked for the action to be dismissed. It says, “For
failure of the plaintiff to Prosecute or to comply with these rules or any order of court, the
Defendant may move for dismissal of an action...” It further states that “unless the court in its
order for dismissal otherwise specifies, a dismissal under this subdivision and any dismissal not
provided for in this rule . . . operates as an adjudication upon the merits.” The notes to this .
section reinforce the clarity of the rule saying “Rule 41 (b) also makes clear when involuntary -
dismissal operates as an adjudication on the merits.” The clear meaning of Rule 41(b) is that
when a case is dismissed for failure to prosecute, this is the same as an adjudication on the merits
and will act as a bar against further action. It is the same as if the plaintiff lost.

In this matter, the plaintiff filed the first case and voluntarily dismissed their action.
Then it filed again. Over the course of many months, three separate hearings were scheduled
with the court where the Defendant appeared but the Plaintiff was not prepared to present its
case. At the second hearing, the Master in Equity“wamed~theﬁRIamt~i“f§~tgg he would dismiss
their action if they appeared before him again unprepared to proceed. On the third such
occasion, the court dismissed the case for failure to prosecute. -

The dismissal was well within the discretion of the trial court. In Georganne Apparel,
INC. v. Todd, the South Carolina Appellate Court found a trial court had the discretion to dismiss
for failure to prosecute. It said, “Plaintiff has been given abundant opportunity to litigate. There
is a limit beyond which the court should allow a litigant to consume the time of the court and to
prolong unnecessarily time, effort, and costs to defending parties. The granting of the order was a
discretionary matter.” 303 S.C. 87, 92, 399 SE 2d 16 (Ct.App. 1990). In this matter, the
Plaintiff called the defendant to court on three separate occasions and was then unprepared to
proceed. This consumed the titne of the court and that of the defendant.

For these reasons, I find that the dismissal in Case number 2014-CP-10-2042 was, under
Rule 41(b) of the South Carolina Rules of Civil procedure, an adjudication on the merits. Under
the principle of res judicata, the Plaintiff is judicially estopped from bringing this matter again.
Accordingly, I grant the Defendant’s Motion to Dismiss.
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CRAWFORD & VON KELLER, LLc

November 11, 2016 E%.E@EFVEB

South Carolina Court of Appeals _ NQ v 16 20
Post Office Box 11629 6

SCC
Columbia, SC 29211 Qurt of Ap
Péals
RE: Green Tree Servicing, LLC v. Paula R. Illingworth |
C/A NO.: 2015-CP-10-02322 |
Our File No.: 3323.0264
Dear Ms. Kitchings:
Pursuant to your November 8, 2016 deficiency letter I am enclosing the two (2) copies of the
orders being challenged on appeal that were omitted from the initial filing. I would appreciate your ‘
|
|
|

filing one copy and returning a clocked copy in the envelope provided for your convenience.

Should you require anything further please do not hesitate to contact me.

ara C. Hutchins ‘
Enclosure(s) ’ |

cc: Shawn M. French (w/enclosures)

P.O. BOX 4216, COLUMBIA, SC 29240 ¢+ 1640 ST. JULIAN PLACE, SC 29204 « 803-720-2626 * FACSIMILE 803-790-1277 |
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