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This matter came before the court on'September 15, 2016, upon motion of Plaintiff to
appoint a receiver to take control of the business and accounts of The Commons at Fort Mill,
LLC. Plaintiff was represented at the hearing by W. Keith Martens. Defendants were
represented by H. Freeman Belser. Both parties submitted affidavits and arguments in support of
their respective positions. Based on the record presented and the arguments of counsel, I make
the follovﬁng findings and conclusions. ,

This lawsuit arises from, among other things, the p‘arti‘es’ dispute over their relative
membership interests in The Commons at Fort Mill, LLC (the “Company”). The Company owns
and operates a 144-unit. apartment complex in Fort Mill; South Cérolina, which 'generates
recurring monthly revenue, derived primarily from rents charged to tenants of the complex.

~ Plaintiff alleges that he has been excluded from the Company’s accouﬁts and operations
for more than a year, and that he has not received any distributions from the Company during
that time. After attempting to negotiate a buyout of Plaintiff’s interest in the Company, Plaintiff
dissociated from the Company in July, 2016, and then filed this action. One of Plaintiff’s causes
of action seeks an order valuing his interest in the Company, and requiring the Company to
purchase Plaintiff’s interest pursuant to the provisions of S.C. Code § 33-44-702 (1976, as
amended). .
When Plaintiff filed his complaint, he also sought appointment of a receiver to take

possession of the Company’s apartment compléx, and to fgzrate that complex during the
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pendency of this action. In the alternative, Plaintiff sought an injunction prohibiting Defendants
from using the revenues, rents and profits of the Company for any purpose other than payivng the
Company’s ordinary and bona fide operating expenses.

| “Receivership is a drastic course, allowed only under pressing circumstances and grantéd
with reluctance and caution.” Vasiliades v. Vasiliades, 231 S.C. 366, 376, 98 S.E.2d 810, 815
(1957). Based upon the affidavits and documents submitted by the parties, I find and conclude
. that Plaintiff has not met the heavy burden necessary to warrant the “drastic course” of a
receiver. Consequently, Plaintiff’s motion for appointment of a receiver must be denied at this
juncture. )

Likewise, Plaintiff’s motion for a preliminary injunction must be denied. “For a
preliminary injunction to bé granted, the plaintiff must establish that (1) [he] would suffer
irreparable harm if the injunction is not granted; (2) [he] will likely ‘succeed on the merits of the
litigation; and (3) there is an inadequate remedy at law.” Scratch Golf Co. v. Dunes West
Residential Golf Prop., Inc., 361 S.C. 117, 121, 603 S.E.2d 905, 907 (2004). Based upon the
affidavits submitted to the court, I find that Plaintiff has not carried the burden of demonstrating
that he is likely to succeed on the merits. In particular, I find the affidavit of the Company\’s
outside accountant persuasive on this issue. The Company’s éccountant testified, through
affidavit, that the Company’s expenditures appear to be regular and normal in the maintenance
and operation of an apartment combléx. At this stage of the litigation, the evidence presents a
genuine fact issue concerning whether the Company is .operating normally at this time.

While appointment of a receiver or granting injunctive relief at this stage of the litigation
is not indicated, I find and conclude that Plaintiff is entitled to regular reports cohceming the
income and expenses of the-Co'mpany. I also note that Defendants, through their counsel,

‘affirmatively consented to provide regular reports to Plaintiff during the pendency of this action.
Specifically, Defendants agreed to provide Plaintiff and Plaintiff’'s Counsel with copies of the
Company’s regular monthly profit and loss statements, as prepared by the Company’s accountant
in the ordinary course of business. Defendants also agreed to provide monthly to Plaintiff and
Plaintiff’s counsel copies of the Company’s monthly bank account statements.

Therefore, based upon the record before the éourt at this time, it is ordered as follows:

L Plaintiff’s motion for appointment of a receiver and for injunctive relief is denied.
The motions are denied without prejudice, and Plaintiff is granted leave to renew the motions
Vi
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should further discovery reveal that the Company’s property, or its rents and profits, are in
danger of being lost or materially injured during the pendency of this case.

. 2. During the pendency of this action, including any appeal, Defendants shall
prov1de the following reports and information to Plaintiff at the same time as such reports are
available to Defendants: (a) monthly, quarterly and year-end Profit and Loss statements
prepared by or for the Company in the ordinéry course of its business; and, (b) monthly bank
statements, showing all debits and credits of the Company’s accounts.

AND IT IS SO ORDERED.

September ﬂq , 2016 WW

S. Jackson Kimball
Special Circuit Court Judge
York County
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