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THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

Appeal From Kershaw County
. James Barber, Circuit Court Judge

Case No. 2014-000165

The State .oooovvvvveecceeeceenvenennnn . GAppellee o ez e

1

v,

Ermnest Allen.......cccceveee oo Appellant L

APPELLANT’S MOTION TO SUPPLEMENT FINAL BRIEF OF APPELLANT
BASED ON RECENTLY DECIDED CASE LAW.

_ NOW COMES the Appellant, who moves this Honorable Court for leave to supplement
 the Final Brief of Appellant. Appellant’s request is based on the fact that this Court’s decision in
State v. King (S.C. App: 201 5}, having been decided after the initial _'Lling of Appellant’s brief

~and hax/ing recently come fo. the attention of Appellant’s counsel, presents a new legal issue |
which was not available at thé time Appellants Brief was filed: Appellant seeks leave 1o include

the following as a third point of argument:

1. Did the trial Court commit reversible error when the Court instructed the jury that
specific intent io kill was not an element of attempted murder statute S.C. Code §1 6-3-
29?7

‘Appellant further contends that this issue has otherwise been preserved for appeal, is

likely to be dispositive, and the interest of justice so requires.



PROCEDURAL BACKGROUND

The initial brief of \Appellvant was timely filed on January 8", 2015. Thereafter, on April
22, 2015 this Court’s ruling in State v. King was handed down. That decision deals équarely with
the intent required for conviction under S.C. Code § 16-3-29. Oral afguments were held in this
case on February 2™, 2016. Thereafter the decision came to the attention of Appellant’s counsel.

As of the date of this motion, the Court has not rendered 1ts decision.

ADDITIONAL ARGUMENT REQUESTED

Appeéliant seeks to inciude, as an additional argument, that the triai Court committed
reversible error when it instructed the jury that:

“a specific intent to kill is not an element or attempt of aﬁempted murder, but there must
be a general intent to commit serious bodily injury”. Tr. tr. p. 268. LLl'\l i3 cnd (3)

The record also reveals that Defense counsel timely objected to the instruction at trial:

“Your honor did read from what you told us you would. I would disagree that, specific
intent is not an element of attempted murder. I'd ask you to correct that but I understand the
court's position on that. I just make my objection noted". Tr. tr. p. 278.(Line. 7 -10)

As such the issiie is otherwise preserved for review by this Court.
In King, this Court ruled for the first time that S.C. Code §16-3-29, which was enacted in

2010, was a specific intent crime requiring a finding that the Defendant acted w1th the spe01ﬁc

intent to k111 In the Case the trial Court charged thejury that:

“A Specific intent to kill is not an element of aftempted murder but it must be a general

intent to commit serious bodily harm.” Id. :

This instruction is the exact same instruction given in this case. This Court’s decision in
King makes clear that the record likely contains a reversible error of law for which Appellant
requests the opportunity to be heardlAppcllant further contends that given the seriousness of the
chﬁges for which the Appellant is facing, the fact that King was decided after submission of
'Appellant’s initial brief, and that no decision has yet been reached by this Court, justicé so
requires that Appellant’s motion be granted, and as such Appellant request fourteen (14) days in

which to submit an amended brief.
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circumstances which are proved.

.

shown when a. person speaks words which express

\' |

hatred or 111 w1ll for another or when the person

prepareéd beforehand to do the act which was later

accomplished. For example, lying in wait for a

person or any other acts or preparation going to

show that the deed was Within the defendant’s mind

lwould be expressed malice.

Malice may be inferred from conduct showing a
total disregard for human life. Inferred malice may
also arise when the deed is done with a deadly

weapon. A specific intent to kill is not an eiement

- Expressed malice is

or-attempt -- of attempted murder, but there must be

a general intent to commit serious bodily injury..

Intent means intending the result which actually

not accidentally or involuntarily. Intent

occurred,

may be shown by acts and conduct of the defendant

.and other circumstances from which you may naturally

and reasonably infer intent,

Evidence of the character of the act the

character of the instrument used, the manner in

which it was used, purpose to be accomplished may be

considered in determining the intent with which the -

act was committéd. TIntent may also be inferred when

™

demonstrated that the defendant voluntarily and

S
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Honor.

THEACOURT:‘ Mister, uh, --

MR. ﬁRIﬁCICH: Yes, sir, Your Honor. As I
indicated previously[ I do object to the charge of
attembted murder with regards to specific intent.

Your Honor did read from what you told us you would.

I would dlsagr e that specific intent is. not an

element of attempted murder I d ask you to correct

that but I understand the Court’s position on thatn

I just make my objection noted.

. THE COURT: All right. It is. Thank you
very much.

MR. KRINCICH: Your Honor,'I~do have one

other issue. 1I don’t know the true solution to it.
I just wanted to eXpress this. I believe Your Honor

»dld everythlng you could to properly charge assault -

and battery of a high and aggravated nature. I
understand the law and I’ve got it here in front of

me., There’s and/or in- there.. There’s a battery or

there could just be an assault. I’m just not sure :

that it’s clear enough for the jury. They don’t

have to find an actual battery to find the assault
and battery of a high and aggravated nature Before
we had commonlaw ABHAN, AHAN. Now, it’s all under

one,

w
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STATEMENT OF ISSUE ON APPEAL
[. Did the trial Court. commit reversible error w&éﬁ it failed to :grant -appellant’s
motion fora directed verdict on the charge of tesisting arrest, when the ¢videnice
-showed that Appellant did not submit to the-arrest-and thus no arrest was. ever

effectuated?

1L Did the trial Courtcomrnit reversible eiror when it allowed evidence:to be submitted

to thejury that the Appellant was facing ‘substantial Juil time, as:a motive and
intent exception to-Rule-404(b), even though no rule 403 prejudice analysis was.
~conducted_-, and the PWID charges bore .no‘lo_gical connection to the charges for-

‘which he was on trial?




STATEMENT OF THE CASE

{(Earnest Maurice Allen (“‘Appellant” or “Defendant™) was indicted by the State-of'
South Carolina (‘“The State” or “Respondent™) in Ketshaw ‘County of one count 6f r“ésisﬁng
arrest with a deadly weapon in violation of § 16-03-0625 S:C:-Code of Laws: 1976, as.
amended on August 21, 2013; four counts.of attempted murderin violation of § 16-3-19
S.C. Code 6f Laws. 1976, as-amerded on Ju’ly 17; 2013; and one count of possession ofa
weapon during the commission of:a-violent crime'in viOiaﬁon‘of-‘§16-2‘3:0490 S.C. Code-of
Laws, 1976 as amended on July 17, 2013. See indictments ‘2013'-(';5‘-28;‘06_85,:201_3-(;&2&
0681,.2013-GS-28-0682, and 2013-GS-28-0811.

A jury-trial was held-on -January 16, 2014 in Kershaw County, lasting one day. At
trial, directed-verdict was granted in favor of Appellant on ong count of attempted murder.
Thc,lur.y'found Appellant guilty of possession of a weapon during the commission of a
violent crime, resisting arrest with-a deadly weapon, and two counts of attempted murder:
“Lhe jury found'the Appéllant guilty of a lesser included offerisé of assault and baitery of a
high and aggravated nature on one courit of atteimptéd rituider. See Verdict forims.

Appellant timely Tiled a notice of Appeal oh January 27, 2014-and served upor:

respondent- See Notice of Appeal. ‘This appeal was filed on January 7, 2014,



STATEMENT OF FACTS

This case originates froin an -ih’cid'cﬁt that occurred ‘o Decemb‘cr.20,"3'; 2012 in
Kershai. County; South Carolina. On that: date, four officers with: the .Kershaw county
Shetriff’s office sought to execute arrest. watrants on ,tﬁe Appellant. The arrest warrants were
for possession with intent to distribute cocaine (PWID), and carried significant prison time
as’ penalties: Trial. Transcript p.82. The officers. received information from a female
individual-that Appellant would be riding with her in her car-later-that day, and gave the
officers a description of the car and an approximate-time and location. Trial T:apscﬁpt p.-83:
Onge the officers spotted the vehicle, and believing the Appcllant to be.in the car, they
initiated the blue lights. Once the blue lights We;rc-i_niti_gte’t_!,.the’_Appcllanti'exit’ed?lhé vehicle
on foot-and fled-from the- officers. Trial Transcript 84. The officers later testified that the
Appellant tumed and fired a handgun at the officers. Trial Transcript p. 101, The firing of
the handgun halted the officers’ pursuit and the-Appellant was not-arrested:that night. Later
that-hight a handgur was discovered, arid the'evidence.indicated that it'was the gun used by
the Appellant earlier that riight. Trial Transcript p. 103. Appellant was:su,bsequenﬂ'yl-a&csted
and charged with resisting arrest with a deadly weapon, attempted murder; and possession.of
a.weapon during the:commission of a violent crime, Trial Franscript p 104,

From the outset of the:trial, Counsel for. The State sough to center the case:around
Appellant’s pending-charges, for PWID, and thus prejudice the jury’s percéption of the
Appellant' before hedring all the facts. Béfore opening: statements, Counsel for The. State
riiade a motion to allow'into évidence the sefiténcing rangés that the. Appellant: was facing
for those.charges. Trial Transctipt p: 49. Despite objection from Counsel for Appellant; the

trial allowed the testimony:into evidence. Trial Transctipt p. 52. Alrmost immediately into



his opening statement Counsel for The State made the jury aware that the Appellant was had.
nine pending charges at'the time of the inciderit for which ie was-on trial. Trial Transcript p.
82. He tontinued his-effort to establish a prejudicial view of the Appellant by ‘telling them
that.thie charges were “setious charges” and. that “there four charges for which he-c6uld have.
done up to 3(')r__yjears. on? Trial Transcript p. 82 Further testimony ‘was presented which
reiterated the:fact:that:the Appellant was. facing “serious:felony. charges™ Trial Ttanscript p.
136.

At the closc. of The State’s case in chiel, Counscl for the Appeliant_ moved for a
directed verdict on the charge of resisting.arrest with a deadly weapon, Trial Transcript p.
213. Trial Counse] argued that no evidence:was prescnted that an arrest had-actually been
effectuated. Trial Transcript p. 220. The trial Court denied the motion, but directed verdict
was granted in favor of Appellant-on one:count of attempted murder, Trial Transcript.p. 216.

Ultimately; thie Jury found Appellant guilty of ‘oni€ coutit of possession of'a weapon
during: the: conimission of a vicleiit crime; ofice Gount. of résisting aitest ‘with- a ‘deadly
weapon, and two counts of attempted murder. The jury fourid the-Appellant guilty ofa lesser
included offense of dssault and battery of a high and aggravated nature on ori¢ count of

attempted murder . This appeal follows.



ARGUMENT
Standard of Review
A criminal Defendantis entitled to.adirected verdict whin the State fails to produce
evidence of the offense charged. State v: Ladner 373; S.C. 103, 12; 644, 644 SE 2d 684
‘('20j(‘)'7'_)2.7thn,.reviewing»a denial-of a directed verdict, the Court views the evidence and all
reasonable; inferences in-the light most favorable to the nonmoving party. State'v. Gaines,

380'S.C. 23°667SE-2d 728.(2008).

Though the admission of cvidence is within the discretion.of the. trial court and will

not be reversed abseni.an abuse of discretion. Stafe v. Gaster, 349°S.C: 545, 557, 564 S.E.2d

87, 93 (2002), -an -abuse of discretion does occur when' the.conclusions of the. trial court

either:lack evidentiary support or are controlled by an error of law. Sfate v. McDonald, 343

S.C: 319,:325,:540:S:E:2d 464,:467 (2000).

L The tfi_ﬁl Court: erred ‘in failing to -Grint Appellant’s motion for' directed
verdict on the resisting arrest charge-when it improperly applied- a ‘seizire
‘analysis in determining whether an-arrest had becn efféctuated, uird Since-the
evidence showed that appellant did not submit to thé arrest; under the Williars
standard, therc ‘was not sufficient evidence. presented that :an arrest had
occurred.

When' thie state' séeks to ascribe criminal penalties against a Defendant for his
resistancé of an arrest for separate charges; the burden is on the State t show that anarfest
had been effectudted, and when the arrest was: effectuated, before the state ‘can meet its
burden. ‘State v. Williams:237 S.C. 252, 116 S:E.2d 858 (1960); Stdte v. Brannon'388 S:C

498, 697 S.E:2d 593 (2010).



Tt is well éstablished jurisprudence that thiere is a-distinction between an “arrest”and

Ct.1868 L.Ed 889°(1968) and its:progeny, make clcar that an individual can be seized under
thé. Furth Amendment, without. being. arrested. The US Supreme Court, has: gone: on to

clarify-that an individual is seized under thc Fourth Amendment to the. US: Constitution

-when a‘reasonable-person; in:the view-of all the circumstances-of a particular case, wouild

not believe he was free to leave. Michigan v. Chesternut, 486 US 567, 573, 108 S: Ct.
1975,100°L.Ed.2d 565 (1988). This amourits to an objéctive standaid.
In contrast, our state, in State v. Williams, 237 SC 252,116S.E. 2d 858 (1960,

further clarified that determining whether an'amest occurred tequired an analysis:of intent,

 both of the officer-and-of the suspect.. In Williams, the Court acknowledged ‘that™It is not

necessary that there:be :an application of:actual force, or:manual touching -of the body, or

jihysical festiaifit Which:m'a)_( be visible to the eye, or-a-formal declaration of arrest”. Id at.

257. However, the-Court made clear that the:person being.amrested must understand;that he

is ini the power of the.one:arresting and submits in consequence. In cases, such as the present

one, where: there is no.manual, touching the Court established'that there must.be anititent on

the: part.of the officer to- arrest the suspect, and intent on the part of the suspect to submit,

under the: belief and impression that submission was necessaty.” -Jd. This amounts 0" a.

In State v: Bransion 388 S.C 498, 697 S.E.2d 593 (2010), the Court further clarified.
that. on & resisting arrest: charge- the Statc- must show that. an actual arrest ogcurred, as.
opposed to a mere seizure, and-that when a.suspect flees he-is.clearly not'submitting to the,

officers,-and:thus no.arrest:can.occur since it fails.to satisfy the:second prong of the -Williams:



test. /d at 505, In'that case, police résporided to a-call regarding a suspected-vehicle burglary.
When police arrived on the scehe they noticed an individual étanding. beside: a-'For"‘d
Explorer, which was where-the caller had- identified the suspect as being; Upon ‘seeing the
suspect; the officer shouted “Stop Police”. Thereafier; the. suspect fled on foot for
approximately 33:350 yard before being apprehended, He was charged. with-resisting arrest
under South Carolina Code.16-9-320(A). At.trial, Counsel for the Defendant moved for a
directed verdict-on the charge; arguing that there was no evidence that an arrest was made
when he ran from police. The Court of Appeals reversed, finding that there was no-seizure,
and thus no arrest. The Supreme Court reversed, finding that seizure analysis-was improper -
in determining whether or not an arrest was éffectuated: The-Court further held that the
Defendant did not submit-to the police officers, as required under the second prong of the.
Williams test, as evidenced by the fact that he ran from the officer. /d,

Though the Defendant-in the case at hand was charged with violation of a different
statute than that of the Defendant in-Branrion; there still must bie an inquirery into whether or
not an arrest was being effectuated, in order to satisfy the-State’s burden. An Arrest itselfis
an‘ongoing process in South Carolina. Slaze: v. Dowd 306 S.C. 341, 268 411 S.E.2d (1991).
In Brannon, the: Defendant was charged with violation-of 1 6',-'9‘-_'320'(}6{). Here, the appellant
was charged with 16-3-625:

Admittedly, the statute at issue in this casé is a loweér threshold than that of the
statute:inBrannon: However, the statute reads:“A person who resists the lawful efforts of a
law enforcérment officer o arrest. him or ariother...” This. language is unambiguous on ifs
face, and:as such the Court has no right to impose another meaning: Gay v. Aridil381.SC

341, 673 S.E: 2d-418 (2009). Given that there are.distinctions between a seizure afid an



arrest, there must be a determination as to when. (if ever) the: officers’ sactions ‘amounted to
an effort to-arrest, as opposed to an eflort-to seize. The record shows that.officer’s.actions, at
all.relevant times, amounted to-a continuation of the:cffort to seize, as.opposed to an-effort
to arrest: This is especially truc given the.fact that it was never anngunced-that he;was under
arrest, which was cited as-a factor by the Brannon Court.

In this case; officers identi_ﬁed the vehicle and began 'fol,lo@igg- the car. Testimony
was presented that an officer initiated the blue lights to conduct a traffic stop: ‘[herealter
testimony was:presented that the Appellant-exited the side of the automobile dnd ran oh-foot
away from the officers. There was no testimony that a verbal notification to. the Defendant
that he was under arrést was made. The appéllant was not taken into custody on that date,
bul wds later arrested -and. charged. At the.close of the State’s case, Counsel -for the
Defendant requestéd a directed verdict on the giounds that an arrest had rot been
effectuated, and-cited Brannon as support. The State argued ‘against-the:motion- indicating
that because the appéllant “clearly knew he: was under arrest” an-arrest was effectuated at
the*time-of the-traffic stop, and the trial Court-denied the'motion. Trial Transcript p. 215.
This amounts to; an analysis of whether ‘or not the. Appellant was seized, :as oppoesed. to
whether-or-not he: was under ‘arrest, because it relies on the: reasonable expectation of the
Appellant, not on the:actual:intenits of both the officerand the suspect.

In looking at thie séizute, which appellarit dogs not dispute-océiirred when the blue
lights"were initiated, and failing“to use the:two-prong test-outlined in' Williams, the: Trial
Court failed to analyze:whether the Appellant ever intended to’submit to the arrest,:and thus
c'ommittea- revefsible‘error. It s evident from the Court’s.holding in Brannon, that.running

from the police shows.an intent on the partof the-suspect to not submit to the arrest, and that

10



even if it is the-officer intefids to effect a full custodial arrest, until such time.as the‘two

prongs-dre satisfied, the officer-is attempting a mere seizure-and not an arrest.

Therefore, under Brannon; the ‘Trial Court erred in failing ‘to. grand Defendant’s
motion for directed verdict: because there was not sufficient evidence:presented: that the
arresting offices:actions ever efféctuated an actual arrest,

I The trial Court-erred in allowing-evidence to bé submitted to the jury-that the
appellant’ was facing substantial jail time on pending. charges; under the
interit/motive exception to SCRE rile 404(b), when the Court.failed t6 conduct
a prejudice analysis, and since the crimes for the pending charges held no
logical relevance to the crime of attempted murder for which he was being

Whenever ¢vidence is submitted to-a jury-of a criminal Defendant’s prior:criminal
charges it is‘inherently prejudicial, and as.a conscquence the :trial" Court must evaluate the
degree:of prejudice presented, and determine whether there is.any logical relevance between
the.prior charges-andthe charges being prosecuted. State v. Adams, 322°S.C. 114, 470 SE.
2d'366:(1996); State v. Wallace, 384 S.C. 428,.683'S.E. 2d 275 (2009)

It is a fundamental tenant in South Carolina jurisprudence that -admission .of
evidence régarding-a criminal Defendant’s prior bad acts .is-inherently-prejudicial,.and-as
such should only be submitted to the jury in certain limited circumstances. Stazé v. Lyle, 125
S:C. 406, I'18 S.E. 803 (1923). In the:years following.Lyle, this state codified that long-held
understanding in Rule 404(-})) of:the South Carolina Rules of Evidence. Rule 404(b) does
carry-with-it the common: law-exceptions regarding motive; identity, existence-of a.common

scheme or plan, absence of mistake, or iritent. However; the rule does not sct. forth the

11




burden of proof -req\iiréd for the admission of evidence of bad acts which havé:not resulted
in conviction and, thereforé, case law controls on this issue. State. v. Smith, 300 S.C. 216,
387 SE-2d 245 (1989)..

Even if the trial- Court does.find that one:of the exceplions listed in 404(b).applies,
the trial Court:then must determine whether the probative value-of admitting evidence of the
bad act substantially outweighs-its danger of unfair prejudice, under SCRE403. 1f not, then
the cvidence must.not be-submitted, even though it qualifies as an exception under 404(b).
Wallace ar 435.

In this-case, after finding that cvidence of the Defendarit’s pendirig charges could be
admitted, under the intent and motive excéptions of 404(b), the-Court failed to conduct a
prejudice analysis as required under Wallace: The record is uncléar as t6 exactly how many
charges were pending against the Defendant; but.it is clear that there were four Possession
with Intet to Distribute (PWID) third offenise charges of which the Defendant-was aware:
Edch ofthiese chiarges cartied between ten.and thirty year penalties: Counsel. for the State.
sought to introduce into evidence the fact that the Defendant was’if,'acing,s_erious, jail time,.
arid as: such_show a motivation that he “didn’t ‘want. to be taken into ‘custody”. Trial,
Transeript p. 51..Counsel for the Plaintiff objected to The State’srequest and requested that
the Court-address the-403 issue, if it allowed it unc'ierr.4'04(b). Trial Transcript p. 53.

The'trial Court ultimately allowed evidénce to be'admitted regardiiig the*four PWID-
charges, utider the infent/motive exception. However; the-Court failed to address the issue
of prejudice; and. whether or not the probative value substantially outweighed the risk of
urifdir préjudice. In his opening statement, Counsel for The State stated “He. had nine

charges pending at the time. Of those nine charges, on almost every one of them, he could-
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_have done significant time. ‘When I say significant; there were four charges: for which he
could have doné up to.30 ycars on. That's @ lot of time.” Trial Transcript p.82. Officer
Edward Corey later testified that he had “outstanding bench ‘warrants, all for serious ﬁlony_
charges" aginst the Defendant. Trial Transcript p. 136. Though céunseli.fpr the Defendant
did niot.renew his;objection at this time, the admission-of the evidence was éo close in time
to his-objection prior to opening statements that it is preserved for review. Stare v. Forrester,
343 8.C. 637, 541 S.E. 2d 837 (2001)

Furthermore, the trial Court’s decision to allow testimicony: that the Defendant had
pending criminal charges was inconsistent with the logical relevance standard set-forth in
Addms. The charges that the Defendant was on‘tial for wefe attémpted murder and resisting
arrest; However, the serious felony charges that were referenced by Officer Corey were all
drug stelated: It can hardly be:argued that possession of cocaine is inherently: linked with
tesisting arrest and.attempted murder. The State:argued at trial that the Defendant’s alleged
actions were;motivaled by-his reluctance to be arrested and face the substantial jail time. |

However, there is:a*signiﬁcantglogi'cal'le_apfb_etween acknowledging that a Défendant
facing significant jail time-will may-not wantto be taken info custody, and inferring that the-
Defendant is willing. to attempt murder -as ‘a result. Though the State’s argument is
admittedly stronger with regard to the resisting arrest.charge,-in ligHt‘of:attempted murder
chatges it seems that allowing the jufy to know that;the Défendant was facing “serious
felony™ charges has the primary, effect of implying the Defendant is the type of individual
who commits felonies, and.as such is more likely to have committed this:particular felony.
This is' precisely the ‘scenario in which evidence of _pri'or bad acts: should not be admitted

Lyles at.810.




“The recotd supports a finding ‘of the prejudicial nature of the evidence submftted to
the jury by Counsel for Thie State. Shortly-before the close ofithe State’s:casc, it came to the
Court’s attention that a juror-had declared his belief in the-Appellant’s guilt or innocence.
Trial Transcript.p. .188. Juror 192 admitted that he ‘had made statéments to othér jurors hie
“did not need to hear anymore”, and that-he had “made up his.mind about this case:and that
_he knew what the deal ‘was with-respect to ggilt'or-anpqur;ce”;,"’l"ﬁal T'ranscript p. 188-189.
The. Court held the:juror in contempt -and .ordered him to remain in custody uiitil the.jury
,rg:_éched a verdict. Trial Transcript p. 234, It is'iffiportant to ncte that jm'df-]§2:’s»dec'laration
came before_the close of the ‘State’s case, and before thé jury was -aware.of whether or-not
the Appellant, or any witnesses on his behalf, would testify.

Therefore; because the:trial Coiirt failed to conduct a prejudice analysis with regard
to the- admission of the Défenidant’s prior charges, and because there ‘was. no logical
rélevance betweenthe priof charge of PWID and the-charges for-which the Defendant was-

 being:tried, it committed:a reversible crror.
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CONCLUSION

The trial Court erred in failing to grant Defendant’s motion for directéd verdict on
the charge of resisting arrest with a deadly weapon. Thefe Wwas no evidénce. that the
Appellant ever intended to submit to the arrest. As such, theré was'rio evidence-that.an arrest
was ever effectuated. In _addi’tion.’ﬁ_ue trial Court erred in.allowing the admission-of evidence
regarding the Appellant’s:pending charges becausc: it failed to conduct a.prejudice analysis,
and sincethe pending charges bote rio rational relationship to the charges for which he was
on frial, such:evidence violated rule 403 SCRE. South Carolina law indicates that both egrors
are not harmless, arid request that this_*COurt order a new trial.

Respectfully submitted,

By: ﬂ’l M AN
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STATEMENT OF ISSUES ON APPEAL
L.
The trial court correctly-denied Appellant’s motion for-directed verdict on the.
--charge of resisting a,rrest:gwithv a deadly weapon because the-evidence was sufficient to

‘demonstrate-the officers.intended to arrest him.

II.
Appellant’s-argument regarding prior bad act evidence:is not preserved, but even
if‘preserved, the trial court properly allowed evidence that Appéllant was facing

s’ubs’tanl'iéfpr’iSOﬁ“timc to show motive and.iritent pursuant to-Rule-404(b), SCRE.




STATEMENT OF THE CASE

A Kershaw County Grand Jury indicted Appellant for four counts-of attempted
murder, one count of resisting arresi with a deadly weapon,-and one count of possession
of‘a firearm during the comrnission of a violent ¢rime. (R.**Indi¢tments:) -On Jaruary
13-16, Appellant pn‘oceedea_tOftrial before-a’jury-and the Honorable James R. Barber.
Jason D. Kirincich, ESquire, represented Appellant, and Assistant Solicitor Brett Perry
representéd the:State. The. jury. found -Appellant guilty on two counts of attempted.
murder,-orie*count of the lesser included offense of assault-and battery of a high and
aggravated nature (ABHAN),-one count of resisting arrest with a deadly weapon, and one
count. of possession of a firearm during the commission of a'violentcrime.' (Tr: 281:82.)
Judge Barber sentenced:him to twenty years’ imprisonment for the two attempted murder
charges and the. ABHAN charge, two years’ imprifsonment—-forthc"-,rgsistihg»-‘varr,est with a
.de_adl'y weapon charge, to run-concurrently, and four ycar,s‘?':imp_risonmcnt on-the »
p('f)s.scsﬁjon-of;a firearm during the commissionbf a'violent crime-charge;, to run |
consecutive to-the others. (Sent. Tr. 10.)

‘On.January 21,2014, Appellant filed a Notice of Appéal.

" The. trial court directed-a verdict-on one attempted murder charge. (Tr..220, lines 20-

21.)
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STATEMENT OF FACTS

In December of. 2010, Appellant had nine outstanding Kershaw Counity bench
warrants for failure to appear in court. (Tr. 98; lines 1-6.) Sergeant Michael Sellers with
‘the Kershaw: County Sheriff’s Office left his-number with-people at local apartment
complexes to.let them know-he was looking for Appellant. {Tr. 95, lines 18-24.) On
December 20, 2012, he.received a text message froma ;itizenmotifyihg--hi,m that
‘Appellant:was in a beige van leaving a particular-apartment-complex. (Tr. 95, line 15-Tr.
96, line 22.) The citizen advised Sgt. Sellers-that Appellant had a firearm:on him. (Tr.
97, line 1)) Based'on the information, Sgt. Sellers did:not want to approach. Appellant by
,himself,gq ke gave a description of the van and its general direction to some other
deputies. (Tr. 97, lines'1-11:) Sgt. Scllers.parked on the side-of the road with his lights
off and awaited the van. (Tr, 97, lines 11-17.) Captain Edward Corey:joined him and
‘soon they saw-the van. (Tr. 97,1ines 17-22,) They began following, and-as the-van got
‘close to.a trailer park, Sgt. Sellérs decided to make a felony:cat stop (Tr. 98; ling §1r
99, line 10.)

Sg;tﬂ.»"S,ellers‘-acti‘vated his blue lights, the van stopped, and Appellant.bailed out.of
,ihe;.;pa’SSengg'f-sid'e:‘and’ began running across the:brightly lit yard of-ahome. (Tt 99, liries.
1-23.) Sgt. Sellers was able:to recognize Appellant because he knew-him from past
‘cxperience.. (:Tr.f9’.9,- line-25-Tr. 100, line 7.) Other units were on the scene too, and
"Deputy-Justin Scott ran-after Appellant and-was able to gain on him quickly. (Tr. 100,

lines 18:23.) Sgt. Sellers saw something silver and a flash-in his direction, and then he

% A felony traffic stop, or felony-car stop, is one:that is:carried-out with consideration for
‘the safety ofthe public and the officers. (Tr. 136, lines 2-10.) Rather than a typical
traffic stop-where the:officer approaches the driver, in a felony stop the officer does not
walk up to the car but rather calls the suspect out of the car to him.. (Tr. 99, lines 6-15;
“Tr. 135, line.23-Tr. 136, line 13.)
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heard @ loud noise and began looking for something to_get behind, (Tr. 100, line23-Tr.
101, line 24.) He yelled to Deputy Scott that Appéllant had a gun because Scoft was
éldsi‘ri’g"in‘on him. (Tr 101, lines 12-13; Tr. 102, lines 1-2.) He saw Deputy Scott and
Appellant face.each other.about fifteen to twenty yards _aiparg and saw the muzzle flash of
numerous shots:ﬁred. ‘(Tr. 102, lines-6-15.) Deputy Scott returned fired but did not hit
Appellant. (Tr. 153, line 16-Tr: 155, line.12.) T}ie.—ofﬁc'eﬁ’decidedlto‘ retreat to their-cars
rather than followsa‘man with a-gun into.a dark‘area. (Tr. 103, lines 10-21.): Appellant
was-not apprehended that night but was‘arrested the next day-and charged with four
counts:of attempted murder, one count of resisting arrest with.a deadly weapon, arid one
count-of possession‘of'a firearm during the-commission of:a violent crime. (Tr. 104; lines.
14-20; R.* Indictments.) |

Prior to trial, the State:moved to.introduce Appellant’s pcnding charges at the
time the incident took place, arguing it:showed motive and intent:as to why he was
willing.to do whatever it took not to'be taken into custody, including shooting at law
enforcement. (Tr. 49, line 10:Tr. 51, line 2.5..5) The trial court ruled it would allow
evidence. that he had nine:serious-charges.pending to be-admitted baéeq on intent.and
motive. ((Tr. 55, lines 11-13; Tr. 56, lines 9-12.) The trial court then determined it would
decide’the next moming whetheér the evidence.regarding the amount of time.Appellant
was facing on those pendingcharges, ten 1o thirty years, could'comefin. (Tr.:57; lines-2-
4.) ’

Defense:counsel argued. Appellant should be able to.invoke his Fifth Amendment
right-not to be questioned' regarding the-charges:he had.pending at the ,li:me-:jg_f-this».
incident. (Tr.s8, line 2:Tr. 61, linc 13.) The trial court agreed with defense counsel that

going-into the:detdils ofithe offenses would not be relévant but.that the State would have

4
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the right to ask Appellant whether he understood he had nine warrants that were
outstanding and whether he understood he was “looking at serious time for these.
offenses.” (Tr. 62, lings 9-22.) Defense counsel‘agreed with the trial court on that
distinction. (Tr. 62, lines23-24.) The trial court. then clarified the:State could pursue the.
linesof questioning about the amount of time he was facing on pending charges.but
prohibited the State:from asking whether he was guilty of those charges. (Tr. 63, lines 3-
7.)’ Defenseicounsel stated, “Yes; sir. And that’s’kind-of what I was looking:for so1
could-fully advise'him.” (Tr. 63, lines.8-9.)

The next morning, neither party-asked the trial court for.a further ruling on
whether:the evidence regarding the specific-amount-of time App,ellan&_w,ag facing-on
those:pending:charges could come.in. Indeed, Appellant seemed satisfied with the trial
court’s:decision to prohibit-any evidence about the facts or merits of the pending.charges.
When thc,iS,tategmen_tio‘ne,cii in its-opening statement that Appellant*“had nine-charges
pending at the time [and] could have done significant time up.to [thirty]:years,” Appellant
* did not object. (Tr.82, lines:8-12.) Sgt. Sellers testified that the reason the sheriff’s
department*was looking for Appellant was becauselic. had nine outstanding bench
warrants-for failure to-appear in court. (Tr. 97, line 23-T r..'98, line:6.) Sgt. Sellers further
testified-Appellant was wanted on riné serious charges: (Tr 99, line 8.) Investigator
Rick-Bailey testified that he was approached by Captain Ed Corey to assist: Sellérsion
warraiit service: (Tr :12'3’_,,_'li‘n'cs 1-5.) Captain Cor‘e‘y confirmed hewas coritacted by
Seliers:to assist him in-serving outstanding warrants on Appellant. (Tr. 1'34, lines 9-12.y
Deputy.Justin-Scott testified that his job was to arrest people: who were wanted. He
further elaborated:that if they run, it.is his.duty to chase them and try to arrest them and

that is:what he-did here: He spetifically stated that he-did not-arrest Appellant that night;.
5



butthe tried: (Tr. 152; line: 19-Tr. 153, line 9:) Appellant objected. to nione of this

téstimony. Nor-did Appellant object wheri the State.argued-in its ‘c'losihg,_"“This'youn_g

‘man was:wanted for multiple serious charges for which he could have gotten as:much as

[thirty] years on some of.those charges.” (Tr.239, lines 13-15.)

Before closing-arguments, after the State rested, defense counsel moved for a

directed verdict-on the various charges. (Tr 208-22)) As-o the:charge.of resisting-arrest
"wit‘h‘a deadly weapon, he argued that because the.officers did not-advise Appe_ﬂant he:
was-under arrest, no arrest was effectuated and, thus, the charge should be dismissed:
«(Tr. 214; ling 7-Tr. 215, ling 6.). The State responded that as soon as:the van stopped

‘Appellant bailed out, began running, and began shooting at the officérs, (Tr. 215, lines

closé-enough to:tell him he-was Qr,idc’r arrest, (Tr.215, lines-15-20:) ‘The Statée-argued

Appellant knew he-was under arrest and fled from that:arrest. (Tr. 215, lines'21-24.) The

‘triak'courtdenied the:directed verdict motior, rulifig

[Appellant] knéw that-he-had an obligaticn to-be in court at
some point.in time in the past and had failed to-do-so and.
that-likely arrest*warrant$ were:issued for-him and that they
attempted to effect the-service.of these arrest warrants: He
¢learly did. not give them. the :chance ‘to take .him into.
custody -af that point in time, So, 'in goifig to- firid: that
that’s- an-appropriate charge and I’m going to go forward
with it.

(Tr. 216, lines 3-12.)
Ultimately, the jury found Appellant guilty ontwo counts.of attempted murder,
one count,ofithe lesser:included offénse of assault-and battery of a high-and aggravated

nature (ABHAN), one.count of resisting arrest with a deadly weapon;-and dne count of




possession of a firearm during the commission of'a violent:crime ? (Tr. 281-82;) The.
trial-court-sentenced Appellant to twenty years’ imprisohment for the two attempted
murder chargés.and the ABHAN charge, two years’ imprisoriment for thie resisting:arrest
with a deadly weapon charge; to run concurrently, and four years’ imprisonment on the
p‘ossession'-o'i"a (irearm during the-commission of a-violent crime charge, to run

consecutive to the others. (Sent: Tr. 10.)

3 The-trial ourt directed a verdict on one atiempted murder-charge. (Tr..220, lines 20-

21)
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ARGUMENT
I ‘
The trial court correctly denicd Appellant’s- motion for
directed verdict on the charge: of resisting arrest with a
deadly weapon because the evidence was. sufficient to
demonstrate the officers intended to arrest him.
Appellant-argues:the trial court-erred in.denying his-“motion for directed verdict
on the resisting arrest [with & deadly weapon]-charge:” (App:Br.7:): First; hie argues.the

trial couttiimproperly.applied:a “seizure analysis” in determining whether an.arrest had

been cffectuated. Second, he-argues there ' was not sufficient evidence presentéd that an

arrest-had occurred because the'evidence showed Appéllahr did ‘not submit to the;arrest

under'the Williams® standard. However, the trial court did.riot-apply a seizure analysis,

‘and the State:was not required to show Appellant submitted-to the arrest in order to

demonstrate he met the elements of the crime-of "‘resislin_g-'arrest with a deadly weapon.”

Thus, the trial:court-correctly denied the directed verdict motion, and this'Court should

affirm.
“When ruling,on a motion for a-directed verdict, the trial court is.concerned with

the.existence.or nonexistence of evidence, not its weight.” . State.v. Wesfon, 367 S.C.

279,292, 625 S.E:2d 641, 648 (2006). When reviewing a denial of a directed verdict, an
appéllate:court views the evidence-and‘all réasonable inférences in the light most
favorable to the State. 1d. _A“‘If there iS any direct evidence or any Substantial
citcufristantial évidence reasonably tending to prove the guilt-of the accused, this Court
mustfind the case was properly subinitted to the jury.” Id. at 292-93, 625 S.E:2d at 648.

The-trial court should grant a directed verdict when the evidence merely raises a

4 State v. Williams, 237 S.C..252, 116 S.E.2d 858 (1960).
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suspicion that the accused is guilty. State v. Hernandez, 382 S:C: 620, 625-26, 677 .

S:E.2d'603, 605-06 (2009). A defendant is erititled to-a directed verdict wheh the State

fails to produceevidence of the offense charged. State v. Ladner, 373 S.C. 103, 120, 644
$.E.2d-684,.693 (2007).

The:South Carolina Code defines “resisting arrest with a deadly weapon™-as

him or-another-person. with the use.or threat of use of a deadly weapon against the officer;

and the:person is in possession-or claims:to be in possession of a-deadly weapon. .. .
S.C. Code Ann. § 16-3-625 (2003). In contrast; “opposing or resisting law enforcement
‘officer serving process™ is defined as:

It is unlawful for:a person knowingly and willfully to

oppose: or resist a law enforcement officer ‘in serving,

executing, or attempting to serve.or.execute a legal writ or

process or 10 resist an arrest being made by one whom the;

person knows -or reasonably should know is @ law

enforcement officer, whether under-process or not.

S:C. Code Ann. § 16-9:330 (2003).

Appellant-relies-on State v. Brannon, 388'S.C.-498, 697 S.E.2d 593 (2010), and

:State;v. Williams, 237°S.C. 252, 116 S.E.2d 858 (1960), in:arguing a suspect must submit

to the.officers in-order for an-arrest to occur. for the purposes of resisting arrest. He first
argues, Brannon'stands for the proposition that on a resisting arrést charge the State must

$hOW anactual arrest occurred. Yt d close look at'Brannon reveals the Court views ‘an

-arrést in ‘South Carolina‘an “origoing process.” Brannon, 388 S.C: 4t 504, 697-S.E.2d at
1597 (quoting State v. Dowd, 306 S.C. 268, 270,411 S.E.2d428,429(1991)). Thus, the

Court's.inquiry centered on whether the arresting process was underway when Brannon

fled. Brannon, 388 S.C; at 504, 697 S.E.2d at 597. The Court found an arrest was not

9



being'made because the State“failed toput forth any evidence demonstrating that the

officers gither intended to arrest:Brannon-or that Brannon submitted to the.arrest.” Ii
(emphasis added.)

There are two factors-in Brannon that immediately diétingpish i}}'fro_m the:case at
hand: First, Brannon was charged with resisting arrest under. section 16-9-320, and the.
Court cmphasized that “knowingly and willfully” are elements of that crime. They are
not eléments 6f:the crime.charged here, resisting-arrest with a deadly weapon. Based on
the: ldnguage of the two statutes, only section 16-9-320, “oppésing or résisting law -
enforéement ofﬁc'er.‘serVihg;prdceS‘g” requires the person to ac-t"fkmi_gglmg'
willfully” Because that-is the statute under which-Brannon was charged, - Appellant’s
reliance-on Branrion is misplaced. Section 16-3:625, the:statute under which Appellant
was’charged, ‘does not require that the person-act knowingly and. wi lifully. Second, the
Court found the Statedid not put forth enough evidence:that an arrest was-being'made
becausesthe officers testified they merely stopped Brannon o question him. Here, direct
testimony was given by the officers that their intent was to arrc‘s{tﬁppc,llam. Thus, the
Court’sanalysis in Brannon and its:focus:on proof.of submission to the ar,r,é,s,t-.vis-
inapplicableito the _siu-laiib,n here: In Brannon, the.Court. focused on the. fact-t‘h;'t neither
officertestified he intended to arrest Brannon. Specifically,.one officer testified “our
infention ‘was to-approach the subject:and find out exactly what he was daing there-at'thé
time.” Brannon, 388 SC. at 505, 697 S.E.2d at 597. Here, father than having festifony
that the officers only, wanted to-approach-Appellant, clear evidence exists through the
officers’ testimony that they were trying:to:serve outstanding warrants on-Appellant and

arrest-him. Thus; the intention of the-arresting officers was.clear.



Although Appellant acknowledges he “was charged with violation of a different
statuteithan that of the [‘d]é‘féhdant in Brannon‘; and that the'statute at issue has-a “lower
thréshold,” he still emphiasizes the need for an inquiry into whether.ai arrest was being
effectuated. (App:Br:9.) He:then argues that-here the-effort was on seizing-Appellant
rather than.arresting him. He argues the trial judge’s-analysis in denying the direct
motion “amounts:to-an analysis of whether:or riot the Appellant was seizéd, as 6pposed to
whether ornet he was under arrest, because it relies on the:reasonable expectationof the-

Appellant, not-on'the actual intents of both the officer:and the suspect.” (App.Br.10.)

This argument.is a red herring and appears to confuse the real issue.

In Brannon, the: Court analyzed.the difference between a sejzure-and an arrest.

“[A]n arrest represents the-highest form-of seizure.” Brannon, 388 S.C, at-503, 697

S.E.2d:at'596. A scizure:can-occur, as in Terry. v, Ohio’ ,-without leading to an arrest.

‘However, the trial-court was not analyzing whether-Appellant was-arrested or whether he

was seized bécause Appellant ran, shot at police,and was not-apprehended, Evidence:
was.presented that the officérs’ Sole intenit in pérforming the felony traffic stop was to
arrest Appellant for his'nine'serious outstanding charges. The State respectfully

disagrees with Appellant’s contention thét'the trial court improperly engaged ina

“geizureanalysi§™ by examifing Appellant’s reasonablé expectation duﬁ'ngf*thc encounter.

If denying Appellants directed verdict motion, the trial court stated, ‘:‘[Appelﬂlant];knew
that e had an-obligation.to-be in court at some point in time in ihe pastand had failed to
do:so and that-likely arrest warrants were.issued for him and-that they attempted: to effect
the:service of these arrest warrants. He clearly did not.give.them, the chance to take him

into custody-at.that point in time.” (T¥. 216, lines 4-10.) Nothing about the trial'court’s

>392 U.S: | (1968).



ruling indicated he conductéd:a reasonable person, objective analysis. On.the-contrary,
the trial court clearly I6oked at the subjective intent of -A-ppéllam. Indeed, Appellant’s
argurment defies logic. It is Appellant alone who attempts to interject the word
“reasonable™and the incorrect “objective” standard into the discussion. ‘The:trial court
éither‘ACOnsidered a;subjective staridard under what Appellant claimis:is the proper arrést’

' analysis-by-looking.at the intent'of both the. of ficers'and Appellant, or it considered.an
o‘b‘_j_ectii've standard by lodking-at'whether a reasonable pefs’on‘would. consider himself free
to leave. Itcertainly cannot be both. Here; the trial judge considered:the evidence
regardingthe officers” intent, the-evidence that Appellant knew he was-under the ongoing
process of ,a&est_because he had been noticed for court:and .not appeared, and:the
evidence:that App,ellaint?.rgnifrqm and shot at the officers so-as.not: to. give-them:a.chance,
to take himinto custody. ‘Thus, the:trial court followed the. guidelines.in Brannon-and
Williams for-analyzing whether an arrest wasoceurring using a subjectivesstandard.

It would be:an-absurd resultindeed if bur jurisprudence was‘such that a person
who knew He had nine-outstanding warrants for his arrest could escapé acharge of
resisting arrest with.a deadly weapon simply by ‘evading apprehension-after running.and
shooting-as soon as the police pulled -him over, Similarly, it would be absurd ifa
‘déféridant siniply had to téstify he did: not siibmit'to. dh arrést in order to obtain a directed
verdict on a resistiiig arrest charge. The Court’s-analysis in Brannion relates-only to
situations'like Branhon’s.in which the only evidence ‘shows the-police ‘merelystopped the
person to question:him about possible involvement in a crime,.not to serve arrest warrants
that both the police-and the person knew were.outstanding.

Appellant argues that Williams-magg clear the person beirg arrested must

-understand e is in the-power of the one arresting-and submit in consequence, ‘He further

12



H

-argues-that'in.cases like this one-in whichthere is no manual touching, the Williams court
established there' must be intént on the part of the officer to.arrest the suspect and intent '
ori the part ofithe suspéct o' submit. Thic actual quote from Williams.as 15 follows: !
Howeyver, in.all casés-in which theie is no manual touching

or seizure or any resistance, the.intentions of the parties to

the transaction are very important;. there must have been :

intent on the part of one of them to arrest :the other, :and .

‘intent .on-the part of-such other to :submit, under the belief
and impression that'submission was necéssaty. There ean
be:no arrest where the person souglhit to be arrested is f

237°8.€. at 257, 116:S . E:2d-at 860-61 (émphasis added).

Appellarit ‘argﬁés,_Williaxns fequires the suspect have-a subjective intent to subiit,
-A'ppcl‘lamjd’oé‘s;hbl explicitly argue he did not submit to-the arrest, but.-he does argue the
‘trial court.failéd to-analyze whéther he ever intended to submit to-the arrest. Appellant
seems:to misconstrue Williams® analysisof a suspect’s:subjective-iritent: By referting to
“all-cases in which there is'no-. . . resistance;” the Williams court made clear it was laying \
‘out guid‘e,'l'i"nes-fovr:specif'ﬁc:si’(uatfons where a suspect would not likély‘know he was being.
-arrested because there was “no manual touching or. seizure.or any-resistance.” Only:then
‘does the Court stress:the importance of-considering:the infent.of both parties.. On.the
other hand, the:Court seems to be saying, in.a situation where there-is touching, seizure,
‘or: resistance (in-other words, -actions on'the part of either the-officer.or the suspect that
show:a restraint-on liberty is occurring), intent'is clear and no further:analysis is required.-
It makes:sense that whentactions show a restraint of liberty, such-as touching, résistance,
running, and chasing, thé internal intent'of:the parties néed- ot be considered.

‘The circumstances in Williams distinguish it from the case at hand. -An officer

performed a traffic stop of Williams’ brother-and noticed Williams bend-over as if putting
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something unider the seat. He-asked Williams to get-out of the car and foticed ajarof -

unstamped liquor under the. front seat. Whileithe officer radioed another ofﬁcer_;
Williams started walking away. The officer-went up te him and placed.’hi‘s.hand;On

Williams' shoulder, at which time Williamsjerked loose. The officer asked Williams’

‘brother to get.him to not resist. Williams calmed down-and came. back to the patrol car,

‘but suddenly caught the officer by the arm, took-his pistol, and went down the road. He

then disappeared.

‘Williams’s complaint-on-appeal was that he was unlawfully arrésted after the car

‘was-stopped. However, the Court analyzed when the actual arrést occurred, determining

that Williamg was. not arrested until dfter the officer found the liquor. Prior 6 that time,

the-officer had only requested he get outof the car. The Court found a request to get out
of thé:car did not amount to-an arrest, finding “there must be ani.actual of‘constructive
seizure or détenition of the petson, petformed with the intention to effect an arrest and so

undefstood by the persori detained.” Williams, 237 S.C.-at257, 116 S:E.2d at 860

(quoting Jenkins v. United States, 161'F.2d 99,101 (10th Cir. 1947)). To determine
Williams.did not consider himself under-arrest when he stepped out of the car, the Court.
analyzed his own testimony-where he said he walked away from the careven though the.
officertold him-to:stand there because “[h]c hadn’ttold me.about an arrest or nothing.”
Williams, 237 8.C.at 258, 116 S.E.2d at 861.

Here, the situation was vastly-different. The officers heré were in putsuit of the
van Appellant was riding in-solely for. the purpose of-arfesting him for nine outstanding

wa’z‘ran:ts."" This wis anything but a random traffic.stop. As soon as the officefs activated -

¢ Appellant-was aware of the-warrants because he was-noficed to be-at trial and did not
appear. (Tr. 62;.lines 18-19.)
_ "



‘their blue lights and stopped the.van, Appellant began-resisting by running from them,

Unlike Brannon, wheré:the Court found-an arrest was not beirig made because the State

“failed.to put forth any evidence demonstrating that the officers.either intended to.arrest

Brannon or that Brannon submitted to.the arrest,” extensive.evidence was put forth that

the officers intended to-arrest Appellant. Sgt. Sellers-testified that the reason the sheriff’s

department was looking for Appellant was because he had nine outstanding bench
warrants for failure to appear in court. (Tr. 97, line.23-Tr. 98, line 6.) Sgt. Sellers further

testified Appellant was: wanted -on nine serious charges. (Tr.99, line’8.) Investigator

Rick Bailey testified that he was approached by Captain Ed Corey.to-assist Sellers on

warrant.service. (Tr. 123, lines.1-5.) Captain Corey testified he was contacted by Sellers.

to-assist Him in-serving;outstanding warrants on Appellant. (Tr. 134, lines 9-12.) Deputy

-Justin:Scott testified that his job:was to arrest people who were warited, He further
‘elaboratéd that'if they run, it is his duty to chase them-and try to arrest them-and thatis.

'what'hé did 'here. He specifically stated that'he did-not arrest -Appelldht.t}lat‘*hight», biit he-

tiied. (Tr. 152, lisie 19-Tr, 153, lirie 9.)

Appellant-also argues the officers made no-vetbal notification to.Appellant that he

‘was.under arrest. However, one of the.very cases Appellant relies on makes cleat “a

formal declaration of-arrest” is not necessary. Williams; 237 S.C. a1 257, 116 S.E.2d at

860. Also, the officers had activated their bluelights which indicated an:intent to-arrest..
Funﬁ‘erm‘orei,Appcl'lém-‘Slown actions kept the officers from getting close enough to tell

him he was.under arrest. In his brief, Appellant:states, “The record shows:that-officer[s’].
actions, at all relevant times, amounted to a continuation of the effort to seize, as:opposed
to an-effort 10 arrést.” ‘(App.Br.10.) However, based onthe Court’s analysis in'Brannon,

what took-place here was never simply-a seizure, cven one that would eventually:result in
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‘an afrest. Rather, the record-shows the officers stopped the van for thé-purpose of-
arresting Appellant.’-’rbr.nfnef’ouistandihg ‘warrants: Most not‘ably,x__'Deput}{ Scott testified
._'that‘hi'si‘jbb"was to-arrestipeople: who were wanted and ‘that-'if'they run, it is-his duty to-
chase them-and try to arrest.them and that is what-he did here. iHe.-.sbéciﬁcaJl_y stated that
he did not arrest Appellant that-night, but he:tried.. (Tr. 152, ling 19-Tr: 153, line 9.) This
testimony:alone-is sufﬁcierit,!Q.disfinguijsh Appe]lzinl-?'s‘-casg_ from Brarinon and VW'ililia‘ms;
In'sum, the-evidence presented-established 't"he'Q'ff'i'cersziintenf.wa_seto arrest-
Appellant and Appellantactively resisted the arrest by‘r_unn,ing';‘and'f,shootihg?as soon.as
the“officers stopped the van. Furthermore, the frial courtdid not analyze:the stop.under a
seizure.analysis and, even if it did, it had no impact:on the sufficiency of the evidence:to
survivéadiréeted verdict motion. Sufficient-evidence existed to prove the élements of
resistinig arrest-with:a déadly-weapon, and the tfial court properly submiitted the-case-to:

thie jury for its resolution. Therefore, this Court should affifm the trial court’s decision,



1.

Appellant’s argument regarding prior bad act evidence
is not preserv.edv, but -even if preserved, thé trial court
properly allowed evidence that Appellant was facing
substantial prison time to. show motive and intent.
pursuant to Rule-404(b), SCRE.

Appellant.argues thetrial court erred m allowing evidence to be submitted to the
jury-that he: Wa;ci‘fz_idih g'substantial jail time‘on pending charges; iinder the intent/motive
exception to.Rule 404(b); SCRE. He-argues thetrial court failed to ¢onduct a prejudice
analysis under Rule’403, SCRE, and that because the pendi'ngg'charg_esheld no logical
relevance to the crime of attempted murder, the evidence-was inherently prejudicial? On
the:contrary, the trial court properly, allowed the State to introduce evidence that
Appellant-was faci,ng;_substant'ial prison time.to. show why heran from.police and began
shooting at them when faced with-an arrest:. Thus, this Court'should affirm the trial
court’s decision.

Initially, the State submitsthis issue:is not-preserved. The:State wanted:to
introduce the fact Appellant-had-pending charges and brought the issue before the trial
court in a pretrial :matter. Defense.counsel stated he would agree.“wholeheartedly” if the
State simply- wanted to say Appellant had warrants for prioer failures to appear issued by
thetrial court. (Tr: 52; lines 12-167) Howevér, hé.argued the State should nét be allowed

to mention the nature of the charges of the senténcing ranges: (Tr. 52, lines 17-20.) He

" In his.brief, Appeliant also seems to argue'the fact that a juror:told other jurors he had
made-up his friind and did not need to hear more, and was subsequently held in contempt
and taken.into custody, demonstrated the prejudicial nature-of the evidence. (App.Br.14;
Tr. 188-89) He does fiot elaborate-on how this shows prejudice, but regardless, when the
trial judge asked both parties if they had any objection to his removing the juror and
replacing him with an alternate, he did not object. (Tr. 190, line 23-Tr. 191, line 19.)
Thus, any. issue-involving this matter-is not preserved for this Court’s feview.
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furthier argued that'if the trial court found the charges could-come in for the: purpose-of
iftent, the'trial court would'still have to go thiough a Rule 403, SERE; balancing test,
(Tr. 53, lines 2-5.) He also stated:

[ think the:State.needs to be fair warned that that’s the only
reason that it comes in for intent not to prove his: general
bad character. ‘That would be too far and that would be the
reason-we have 404(b). I don’t know if there’s any limiting,
instruction or-if there: is: an -admonishment' from the. Court
beforehand to the State. But for ‘the limited purpose that
they want to-introduce it; it’s very.hard for-me to argue.

(Tt. 3, lines 8-16). (emphasis:added.j “The solicitor conceded he-did not care that the
Jury hear the nature-of the charges but'simply wanted to be able to state that Appellant
had pending charges.for which he could have faced mandatory'minimums of fen to thirty
years. (Tr. 54, lines 1-15)) In addition, the State-asked to introduce evidence of a
previous occasion when law-enforcement tiied to stop Appellant arid he fled at a high rate
of spéed; however, the-tridl-court did not allow-that evidénce. (Tr. 54, lines 5-21.) The
trial-court’then stated:

I’m going [to] find.that—fitst. of all, I doi’t know that it is

relevant, sccond of all, even if it is, because he did know

about it or the charges were pending, to put that.in would

substantially outweigh the probative value. I .am gomg to.

allow thé evidence.to-come in based-on intent and motive.
(Tr.SS, lines'7-13.). The trial judge determined he would.think about*whether to allow
testimony about the mandatory-minimums to come-in-and told the parties-he would let
them kriow-in the r‘norning,'but‘he ruled that'the State would-at least be able:to-put in
evidence that Appellant had the nine serious charges.pending. (Tr. 56, lines 1-12.)

At that paint, the: following exchange took place:

The Gourt: Defense motions?



[Appellant]: T do have-one, Your Honor. [ was going to let
them finish up whatever they had. -

The Court: [ thoughtthat was ygur motion.

(Appellant]: T think if the-State: wants to introduce. it, they
have to--

that:out.

[Appellant]: Lthink if the State wants to introduce:it, it.has
to be their mOti‘p’n to make sure it passes that balance test.
‘We could have:done-it:at'the time oftrial.

(Tr: 57, lines 11-22.y (emphasis added)
Defense counsel then argued Appellant should be:able to invoke. his. Fifth
~ Amendment right not to be questioned regarding the charges he had. pending at the time
.of this incident. (Tr.’58, line.2-Tr. 61, line 13.) The trial court.agreed with defense
counsel-that going'into the-merits of the drug offenses would not be relevant but that the
State:would have the'right to-ask Appellant-about whether he understood he had nine
warrants that were outstanding-and Whéthef he tnderstood he: was ““looking at serious
time for these offenses.” (Tr. 62, lines 9-22.) ‘Dﬁfén‘s‘é@buns‘el-a"g_reed with the trial court

‘on that'aistinction; (Tr. 62, lines 23-24.). The trial court than'clarified the. State could

pursue‘the line:of?‘qu’e‘stibmng,about the amount of time he was’ féci'r;g.o‘n pending charges
bt prohibited the State from asking whether he was guilty of those Ch'ar'gcs., (Tr..63;
lines 3-7.) Dcfénse counsel ‘é.tat'c‘d,_-“vés; sif. Ahd-that’s kind of what I was l6oking for
50 1 ¢ouid *fuuy advise him.” (Tr. 63;:'lines 8-.9;_) After:the State assured the trial court it
‘was “not here to.try the drug cases” but simply wanted:to.use'the pending charges to.

sshow.motivation, Appellant stated,“And if it comes up-during trial, I'll obviously object



o

to.it: We’vealready covered these,issueé; Thank you,-_Y'OUrHonor."’ {(Tr. 63, lines 17-
19

The next morning, neither party asked the trial court for an-additional ruling on
-whether the evidence regarding the specific amount-of time he was.facing on those.
pending charges could come in. Indeed, Appellant seemed satisfied with-the frial court’s
decision to-prohibit any evidence-about the:facts or merits.of the:pending.charges. The.
Staie submits the above discussion that began:-with Appellant’s argument regarding his
Fifth Ameéndment right'not to answer-quéstions about the pending charges was sufficient
to-address’the issue of the amount 6f time he was facing. “Thus; the trial court’s:ruling,
that the-State.could pursue-the line of questionirig about the-améunt of time-he was facing

on pending charges but'was prohibited from asking whether he-was guilty of those

charges:seems-to have:encompassed the State’s original motion regarding amount of

time.. It isicléar fror the following éxchange that.défen’se;'couﬁsel.}agreed with the:trial
coutt’s-decisionto allow the State to question Appellant regarding the minimums he
could have been convicted for.

The: Court: I agree; with you. If he starts-fo.go.into
the merits-of the drug offerises; I don’t think it’s relevant.

[Appellant]::Okay.-

Thé:Court: I'think:he ceftainly waiild-have-aright to
.say,. Mr. Allen, you ‘understand that you had nine—nine:
warrants that wére outstanding and I guess. they had been
served on Him and he had made a first appearance or
something:
[The State]: He-was noticed to be at trial, Judge, and.
didn’t show up. '

The Court: I think he can ask him.all that stuff
You understand that you were. looking at’ serious time for
‘these offerises.
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[Appellant): [ can agree-with you there, Judge.

‘The -Court: He¢ could havcobeeén convicted a
minimum of 10 years on some of them. [ can’t remember
“what— '

[The.State]: 10 to'30, 0'to 15-and 0 to 10, Judge:

The. Court: So [ think he- can pursue that line of
questioning. He can’t go into anything -about were you

guilty-of that.

[Appellant]: Yes,sir. And that’s kind of what I'was
looking for so Tcould fully advise him.

(Tt 62; line 9-Tr. 63, line:9.) (Emphasis added.) The fact that defense ¢ounsel then stated
that he'would object if “it” came up during trial shows that he-realized the requirement to-
object-contemporanéously to evidenice that had been ruléd upon during in limine motions:
Yethe:did not object at'any time to the-evidence the State.presented during.rial that
Appéllaiithad those-nine pending charges and that he was facing significant:time. The.
State submits defensecounsel’s failuré'to object to this eviderice:after acknewledging he
would object when necessary demonstrates that the *it” he.was referring to was any,
€vidence.of the nature of the charges themselves, which is what Appellant wanted-to keep
out: Thus, his argument now on-appeal that:evidence regarding the amount of time
Appellant*was facing was:admitted in error misconstrues the:record’s:account of the trial
judge?s-tulings:and counsel’s arguments:and statements.

When the State mentioned in its-opening statemerit:that Appellarit “had nine

charges pending-at the time [and] could have done significant timé up to [thirty] years;”
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‘Appellant did not object. (Tr. 82, lines 8-12:)® As:Appellant poirits-ott in hig brief,
Captain Corey later testified that he had *“outstanding bench warrants, all for serious
‘felony charges,” to which Appéllant did not'object. (App.Br.13.) Appellant argues that
“[t]hough counscl for- [Appellant} did not reniew-his objectlon at this tifhe, the.admission.
of the-evidence was so close in time.to his.objection-prior 1o openifig'statements.that it is

préserved forréview.”” He bases this argument on State v. Forrester, 343'S.C. 637, 541

S.:E.2d-837 (2001). “In mosticases, [m]aking a motion-in-limine to exclude-evidence at
‘the beginning of trial does not preserve an issue forreview because a mofion'inlimine:is.
ot a.final-determination. | The moving party, therefore, must make.a contemporaneous
objection when the evidence is introduced.” Forrester, 343 S.C. at 642, 541 S.E.2d at 840
(citation'and-internal quotation marks omitted). However, the Supreme Court held in
Forrester:that “[bJecause:no evidence was. presented between the ruling and [the]

© testimony, there was:no basis for.the trial court.to change its fuling. Thus, . .. {the]
motion was.not & motion in limine; The'trial court's-Tulirig if this.instance was'in no-way
preliminary, but to the:contrary, was a final ruling. Accotdingly, [the défendant] was not
required-to renew her-objection 1o the-admission of the testimony, in order to presetve the

issue for appeal.” [d..(quoting State:v. Mueller, 319 S.C. 266, 268-69; 460 S.E:2d 409,

410 (Ci. App. 1995)). “Thé ratiofiale behind this ex¢éption. s that when noevidence is
taken between the ruling-and the-introduction, no oppotturiity exists for the couit'to
change its ruling. Here, Captain 'Corey-waS"the fourth witness, so this'certainly was'not a
case of (hie-ruling coming directly prior to Appellant’s.lack of objection to the-evidence.

Thus, Forrester is inapplicable and standard in limine rules apply. Consequently;

Appellant also did not.objéct when thé State argued in.its closing, “This young man was
wanted for multiple serious charges for-which he could have.gotten as much as [thlrty]

years-on some of those charges.” (Tr: 239 liries. 13-15.)
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Appellant’s failure’to object prevents this issue-from being preserved for appeliate
review. Additionally, when'the trial-court ruled during the discussion regarding
Appeilant’s Fifth Ameﬁdxheﬁt right riot to dnswer questions that the pending charges and
the:amount of time he was facing could comein,-Appellant:argued.the.nature of the
charges should net come in, and-the trial court.agreed. Thus, Appellant got what he
asked ;-for——-th'atfany‘evid'en’c'e of the nature of the drug:charges.be excluded—and,

~ consequently, had:no-need to object when evidence he-agreed to was presented. The
State-submits the reason defense counsel did not object; then, is because he had already
agreed with the;trial court that evidence-of the. pending charges and theirsentencing
ranges could come;in:as long as the nature of the charges-did not.

As to-Appellant’s argument that the trial judge failed to conduct a balancing test,
the“State submits the trial judge did conduct a balancing test under Rule 403, SCRE,j
when congidering the totality of the 404(b)-¢vidence the State sought fo i’n’&oduce, The:
trial judge excluded evidence that Appellant ran from the police a prévious‘time. He:
specifically found. “to put that in would substantially ‘outweigh the probative value.™ (Tr,
55, lifies 7<15:) By ruling immediately aftet making__that;staicmént that, “I am going to
allow the evidence to come in based on intent and mot'ive-,‘” ltBe trial judge implicitly
indicated thié probativee value of thie evidenice of the nine pending, charges was not
shbﬁtanti'al'lf_y outiweighed by danger 6f prejudice. If ‘App‘ellant:dcsircd a morespecific
t’u‘lihg_ that than, ke could have and shéuld have requested-one. It isincumbent upon an
appellant to obtain a‘ruling:from the trial ju_dge-'to, preserve an issue for appeal. Shortly
after his ruling to allow-the evidence.in, when the trial court-asked Appellant whether the
in.limine:motion was:a-defense motion “to-keep all that out,” Appellant sfta.teda “I think if

the.State-wants.to-introduce it, it has to be their motion to make sure it passes that balance:
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test. We could have done it at the time of trial.” (Tr. 57, lines 17-22. Despite saying
this, Appellantdid notask-for a balancih'g_‘teSt'fof-EVen object:at all to the.evidence-at th1'e-
time of trial. Thus, Appellant cannot:-now complain‘about anAalleg_“i:d error his'own
conduct caused. See State v. Curtis, 356 S.C. 622, 632, 591 S.E.2d 600':,“6()'3,('_25004’).t“A
party. cannot'complain of an error which his own conduct created.”).

Appellant’s argument that there must be.“logical relevance? between:the prior
charges and the ones being prosecuted is based on State v. Adams, 322'S.C. 14, 470
S:E.2d 366 .’(‘1;'9_96) overruled on.oiher grounds by';S_ta_t_ev__;Q;il_eg, 407 8.C. 14, 754'S.E2d

261 (2014). In Adams, (he'issue was whether drug.use could be used to establish.motive

for the crime charged. Specifically, the'State sought.to.show'the defcndan‘t“fobbc:d the:

store-1o gét money for drugs. The Adams court found logical relevance between.the drug

use-and the.crime baséd on testimony by the-defendant that he robbed the store because’
he:tan out of money to-buy drugs. The Court distiriguished ‘thfee"ot.her cases.where drug
use” was ot logically relevait {6 the crime because-it was hot cohtémporaneous with; or
closely'related to, the-crirties committéd. Appellaiit’s reliarice on this “Togical relevarice”
connection i fnisplaced. Here; the:trial court did.riot allow-evidence -regardi'ng;;t"heuhature
of the ‘pending charges to:come in, in direct response to defense counsel’s argument to-
exclude it. ’I3hus,_ .ﬁo‘?tesli'mon‘y abGut possession of cocaine-was presented to the:jury.
Cfthequent])_(i; itisof no moment that-possession of cocaine:is not “logically relevant” to-
resisting arrest with'a deadly weapon‘and attempted -murder. What was‘important in this
case was'the fact.that Appellant had pending charges, was facing.a significant amount of
ti}ne-in prison,.and thus was motivated to resist-arrest and shoot at the ,Qfﬁ_i_;,er"s,;_'\}vh,enE_t_he::_
police stopped him. ‘Any pending charge that fit this ctiteria was logically relevant, No

other connéction between the.nature.of the pending charges and the:current crime was
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necessary: because that evidence was excluded pursuant to the trial judge’s favorable
rulin‘g for Appellant to éxcludé any evidence-of the merits-of the-drug offenses. Thus, the

trial court’s decisionand Ap,pélla“nt’:s:"co’n.\/ictions stould be affimed.



CONCLUSION
For-all the foregoing reasons, it is-r,esp,ethUll_y- submitted that the judgment and
conviction of the lower court be affirmed.
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Appellant.

PROOF OF SERVICE

I, Angela Bennett, certify that I'have served the within Initial Brief of Respondent
.and Demgnatton of Matter on Appellant by depositing two' copies of the safme.in- the
United States mail, postage prepaid, addressed to:

T. Jarrett Bouchette, Esquire
The. Floyd Law:Firm PC
P.O. Drawer 14607
Surfside Beach, SC 29587

Robert M. Dudek, Esquire

S.C: Commission on {ndigent- Defense:
Division.of Appellate Defense.

Post Office Box 11:589

Columbia,:SC 29211

I further certify-that:all-parties required | b Rule-to;be served have been served.
This 22 day of April, 2015. /

Le_gal Assnstant_
Office of the Attorney General
Post. Office Box 11549
Columbia, SC 29211

_ (803) 7343727
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T. Jarreu Bouchette, Esquire
“Fhie Floyd [.aw Firm PC
P.O. Drawer 14607

‘Surtside Beach, SC29587

Robeit M- Dudek, Esquire

South Carolina. Commission. on lndigent Detense
Division.of Appellate Delense

P.0O, Box 11389

Columbia,-SC 29201

RE: State v. Emcst Maurice Allen
Appellite Case. No., 2014-000165

Dear Counsel:

Lam c.nclosmb two (2)-copies:of the [ritial Brief of Respondent.and: Desmnanon of*
Matter in the above referenced case,

Sincerely,

Jenhiter Ellis Roberts
Assistant Attorney General
Bar # 79818

JER/ab:

Enclosures

. ec; Honorable Jenny A. Kitchings
Victim Services

REMBERT C. DENNIS BUILDING. & POST OFFICE Box (1549 o COLUMBIA, SC 292114559 o TELEPHONE.B03-734-3970 o FACSMMILE 503-253-6283




THIS OPINION HAS NO PRECEDENTIAL VALUE. IT SHOULD NOT BE
CITED OR RELIED ON AS PRECEDENT IN ANY PROCEEDING
EXCEPT AS PROVIDED BY RULE 268(d)(2), SCACR.

THE STATE OF SOUTH CAROLINA
In The Court of Appeals

The State, Respondent,
V.
Ermest Maurice Allen, Appellant.

Appellate Case No. 2014-000165

Appeal From Kershaw County
James R. Barber, III, Circuit Court Judge

Unpublished Opinion No. 2016-UP-135
Heard February 2, 2016 — Filed April 6, 2016

AFFIRMED

Thomas Jarrett Bouchette, of Johnny Gardner Law
Group, P.A., of Conway, and Chief Appellate Defender

Robert Michael Dudek, of Columbia, for Appellant

Attorney General Alan McCrory Wilson, Assistant
Attorney General Mark Reynolds Farthing, Assistant
Attorney General Jennifer Ellis Roberts, and Solicitor

- Daniel Edward Johnson, all of Columbia, for
Respondent. ' :




PER CURIAM: Ernest M. Allen appeals his convictions for resisting arrest with
a deadly weapon, possession of a weapon during the commission of a violent
crime, assault and battery of a high and aggravated nature (ABHAN), and two
counts of attempted murder. Allen contends the trial court erred in denying his
motion for a directed verdict on the resisting arrest charge. He also maintains the
trial court erred in allowing evidence of pending charges to be submitted to the
jury. We affirm pursuant to Rule 220(b), SCACR, and the following authorities:

1. As to whether the trial court erred in denying his motion for a directed verdict on .
the resisting arrest charge: State v. Brannon, 388 S.C. 498, 501, 697 S.E.2d 593,
595 (2010) ("When ruling on a motion for a directed verdict, the trial court is
concerned with the existence or nonexistence of evidence, not its weight." (quoting
State v. Weston, 367 S.C. 279, 292, 625 S.E.2d 641, 648 (2006))); Weston, 367
S.C. at 292-93, 625 S.E.2d at 648 (Holding if any direct evidence or substantial
circumstantial evidence reasonably tends to prove the guilt of the accused, this
court must find the case was properly submitted to the jury); S.C. Code Ann. § 16-
3-625 (2015) ("A person who resists the lawful efforts of a law enforcement officer
to arrest him or another person with the use or threat of use of a deadly weapon
against the officer, and the person is in possession or claims to be in possession of

- a deadly weapon, is guilty of a felony and, upon conviction, must be punished by
imprisonment for not more than ten nor less than two years.").

2. As to whether the trial court erred in allowing evidence of pending charges to be
submitted to the jury: State v. Williams, 303 S.C. 410, 411, 401 S.E.2d 168, 169
(1991) (holding an issue not raised and ruled upon by the trial court is not
preserved for appeal); Ex parte McMillan, 319 S.C. 331, 334, 461 S.E.2d 43, 45
(1995) (holding a party cannot acquiesce to an issue at trial, but then complain on
appeal); State v. Mitchell, 330 S.C. 189, 195, 498 S.E.2d 642, 645 (1998)
("[Blecause counsel acquiesced in the judge's limitation of his cross-examination,

~ and made no other objections regarding [the issue], [a]ppellant cannot now

complain about this issue."). .

AFFIRMED.

HUFF, A.C.J., and KONDUROS and GEATHERS, JJ., concur. 3



JOHNNY GARDNER LAW GROUP, PA.

Ul - PERSONAL INJURY * CRIMINAL - FAMILY - BUSINESS

JOHNNY GARDNER
HEATHER MOORE
JARRETT BOUCHETTE
- ADAM SZYSZKOWSKI

April 11", 2016

Mr. Earnest M. Pickett (Inmate # 310134)
386 Redemption Way
McCo:imick SC 29899

Re:- State v. Ernest M. Allen: Appellate Case No: 2014-000165

Dear Mr. Pickett (Atlen):

Enclosed is a copy of the opinion of the Court of Appeals in your case. Unfortunately, the
Court affirmed the trial Court's ruling and denied owr request for a new trial. Please be advised that

our office will be closing your case along with this letter. -

Please be aware that there is a one year statute of limitations for filing an application for
post-conviction (PCR) relief. This is one year from the date of the enclosed opinion. This statute
- of limitations is very strictly enforced, so-please be sure that you comply with it. Please understand
it is your responsibility alone to be sure this PCR application is timely filed. This application must
be filed with the clerk of court in the county of your conviction. There is also now a one year
statute of limitations for filing for federal habeas. However, you must exhaust your PCR claims

in state court, before raising them in federal court.

Please be aware that the time between your direct appeal becoming final, and the date your

PCR application is filed wili count against your federai habeas staiute of Hmitations in the

future. [ do wish you the best. Feel free to contact me if you have any questions.

Sincerely,

=

T. Jarrett Bouchette, Esq.

- TIB
Enclosure: Post-Conviction Relief Application

Wheneven [L’/& takes you, (AIE’[[gi"t/;E"LE,

212 MAIN STREET - CONWAY, SC 29526 - 843.248.7135 - FAX: 843.248.0270
WWW.IOHNNYGARNDNERIAW.COM * INFO@TOHNNYGARDNERLAW.COM.



ALANWILSON

ATTORNEY GENERAL

April 27, 2016

HAND-DELIVERED

The Honorable Jenny A. Kitchings
Clerk, South Carolina Court of Appeals
Post Office Box 11629

Columbia, SC 29211

RE: State v. Ernest Maurice Allen — Appellate Case No. 2014-000165

Dear Ms. Kitchings:

On April 26, 2016, our office received a pro se petition for rehearing personally submitted by
Appellant Emest Maurice Allen for filing in the above-referenced case. However, pursuant to
our records, Appellant is still currently being represented by T. Jarrett Bouchette, Esquire, and
Robert M. Dudek, Esquire, in this appeal, and no motion has been filed seeking for appellate
counsel to be relieved in Appellant’s case. As a result, Appellant’s pro se petition for rehearing
constitutes an improper pro se filing and, accordingly, should not be accepted by this Court. See
Miller v. State, 388 S.C: 347, 347, 697 S.E.2d 527, 527 (2010) (“Since there is no right to’
‘hybrid representation’ that is partially pro se and partially by counsel, substantive documents,
-with the exception of motions to relieve counsel, filed pro se by a person represented by counsel
are not to be accepted unless submitted by counsel.” (emphasis added)); cf. Foster v. State,
298 S.C. 306, 307, 379 S.E.2d 907, 907 (1989) (ordering the Clerk of Court to return a '
substantive pro se document filed while the petitioner was represented by counsel). If the Court
desires a more formal return from the State or needs any additional information, please contact

me at (803):734-3727.
: A incerely, J——

Mark R. Farthing
Assistant Attoime
o : Bar No. 76901
MREF/

cc: T. Jarrett Bouchette, Esquire

‘Robert M. Dudek, Esquire

Ernest Maurice Allen, Inmate No. 310134

Victim Services

REMBERT C. DENNiS BUILDING o POST OFFICE BOX 11349 » COLUMBIA, SC29211-1549 o TELEPHONE 803-733-3970 o FACSIMILE §03-253-6283



SCCID

SOUTH CAROLINA COMMISSION ON INDIGENT DEFENSE

Division of Appellate Defense ’ Robert M. Dudek, Chief Appellate Defender
1330 Lady Street, Suite 401 Wanda H. Carter, Deputy Chief Appellate Defender

Columbia, South Carolina 29201-3332
Post Office Box 11589
Columbia, South Carolina 29211 -1589

Telephone: (803) 734-1330
Facsimile: (803) 734-1397

May 3, 2016

Mr. Emest M. Pickett Allen (Inmate # 310134)
McCormick Correctional Institution

386 Redemption Way

McCormick SC 29899

Re: Withdrawing from your case’

Dear Mr. Allen:

Enclosed please find my Motion to be Relieved as Counsel. Please be advised that if you
wish for the court to consider your pro se petition for rehearing, you will need to promptly resubmit

it to the Court of Appeals.

Please contact me if you have any questions. I wish you the best in the future.
Sincerely, _

Robert M. Dudek
Appellate Defender

RMD/ s'sd
Enclosure

cc: T. Jarrett, Bouchette, Esq. (W/ enclosure)



The South Carolina Court of Appeals

The State, Regpondent,
V.
Emest Maurice Allen, Appellant.
Appellate Case No. 2014-000165
The Honorable James R. Barber, TIT
Kershaw County

Trial Court Case No. 2013GS2800681, 2013GSZ800682
2013GS2800683, 2013GS2800685, 2013GS2800811

ORDER

The Court has received a motion to relieve Mr. Thomas Bouchette and Mr. Robert
M. Dudek as counsel for Ernest M. Allen. This motion is Granted. Mr. Thomas
Bouchette and Mr. Robert M. Dudek are now relieved as counsel and the
Appellant, Erest M. Allen, is considered to be proceeding as pro se.

(Leo

e e—

Columbia, South Carolina

cc:

Alan McCrory Wilson, Esquire
Robert Michael Dudek, Esquire

Thomas Jarrett Bouchette, Esquire ‘ =

Jennifer Ellis Roberts, Esquire N Fi LED

Daniel Edward Johnson, Esquire ’1\[5)\(0 _
" Mark Reynolds Farthing, Esqulre : L ' 4

Emest Maurice Allen



The South Carolina Court of Appeals

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
CLERK COLUMBIA, SOUTH CAROLINA 29211
~ 1220 SENATE STREET
V. CLAIRE ALLEN : COLUMBIA, SOUTH CAROLINA 29201
DEPUTY CLERK TELEPHONE: (803) 734-1890

FAX: (803) 734-1839
Www.sccourts.org

July 18,2016

The Honorable Joyce McDonald
PO'Box 1557
Camden SC 29021-1557

REMITTITUR B

Re: The State v. Ernest M. Allen '
Lower Court Case No.,2013GS2_800681, 2013GS2800682,
2013GS2800683, 2013GS2800685, 2013GS2800811
Appellate Case No. 2014-000165

Dear Clerk of Court:

The above referenced matter is hereby remitted to the lower court or tribunal. A
copy of the judgment of this Court is enclosed. :

Very truly yours,
s
ERK -

cc:  Alan McCrory Wilson, Esquire
Robert Michael Dudek, Esquire 4
Thomas Jarrett Bouchette, Esquire /
Jennifer Ellis Roberts, Esquire
Daniel Edward Johnson, Esquire
Mark Reynolds Farthing, Esquire

Enclosure




OL'IJB South (!Earulma Court of gppealz

JENNY ABBOTT KITCHINGS POST OFFICE BOX 11629
" CLERK 4 COLUMBIA, SOUTH CAROLINA 20211
_ 1220 SENATE STREET :
V. CLAIRE ALLEN ' : : COLUMBIA, SOUTH CAROLINA 26201
DEPUTY CLERK . :

TELEPHONE: (803) 734-1890
FAX: (803)734-1839
WWwW.Sccourts.org

August 12, 2016

Ernest Maurice Allen, 310134
McCormick Correctional Instltutlon
386 Redemption Way

McCormick SC 29899

Re: The State v. Ernest M. Allen
Appellate Case No. 2014-000165

Dear Mr. Allen:

This office received your most recent letter on August 2, 2016. A remittitur was
issued on July 18, 2016. This ends appellate jurisdiction over the case. If you feel a
clerical error has been made, you may file a motion to recall the remittitur.

Very truly yours,

T 2L
CLERK
cc:  Alan McCrory Wilson, Esquire
Jennifer Ellis Roberts, Esquire

Daniel Edward Johnson, Esquire
Mark Reynolds Farthing, Esquire



The South Carolina Court of Appeals
| ‘Thé .State‘a,' Respondent,
| | Erﬁest Maurice Allen, Appellant.
Appellate Case No. 2014-000165
The Honerable James R, Barber, I11
Kershaw County

Trial Court Case No. 2013GS2800681, 2013(382800682
2013GS2800683, 2013GS2800685,2013GS2800811

ORDER

The Court's remittitur was sent to the Clerk of Kershaw County on July 18, 2016. It
" is now necessary for this Court to recall the remittitur. The Clerk of Kershaw
County is, therefore, directed to return the remittitur to the Clerk of the South
Carolina Court of Appeals within ten days from the date of this order.

FOR THE COURT
BY _ A lehOry
" CLERK \ |7
- Columbia, South Carolina | :
' ](;*nest Maurice Allen 310134 ] | - FELEﬁ
et sn ol Seokendper € a 200,

Daniel Edward Johnson, Esquire
Mark Reynolds Farthing, Esquire
The Honorable Joyce McDonald



The South Carolina Court of Appeals

. The State,‘ Respondent,
V.
Ernest Maurice Allen, Appellant.

Appellate Case No. 2014-000165

ORDER

- After careful consideration of the petition for rehearing, the Court is unable to
discover that any material fact or principle of law has been either overlooked or
disregarded, and hence, there is no ba31s for grantmg a rehearing. Acco ingly, the

petition for rehearing is demed
M/{A_/CO/ 7 /

é}é\/}ﬂ\l

Columbia, South Carolina

cc:
Ernest Maurice Allen, 310134 tD
Alan McCrory Wilson, Esquire ' i

Jennifer Ellis Roberts, Esquire . ‘ \_
Daniel Edward Johnson, Esquire - m 3/ 80/5



Mark Reynolds Farthing, Esquire
Joyce McDonald .




