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STATE OF SOUTH CAROLINA
'COUNTY OF RICHLAND

IN THE COURT OF COMMON PLEAS-
Brandon Crider

THE FIFTH JUDICIAL CIRCUIT

_ . 5618
( Case No. 2015-CP-40-62240
Plaintiff, ' _ ' '

ORDER DENYING PLAINTIFE'S
Vs.

MOTION FOR RECONSIDERATION
Jeffrey Scott Clayton, individually and as agent

. for Carolina Casualty Insurance Company;

James DeLucia, indiVidually and as agent for

Carolina Casualty Insurance Company; and
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: v ! ' QOT.P.:.‘, .

~ Carolina Casualty Insurance Company : - v S o = <
| - v (o —
Defendants. e 2 <

This matter comes befqre‘the C.ourtAby way of Plaintiff's May 16, 2016,. Motion tq
rReconsider this Court's Order‘vGranting_ D;fendaﬁts; Motion to D_ismiss pursuant to Rule 59(e)
.SiCRCP. Spec.i'f;ically,.:Plaintiff asks this C’our.t to reconsidgr its Order Granting Defendants'
: _Motion to Dismiss dated May 3, 2016 éhd filed May ;1, 2016. | | |
| Affer careful consideration of the ;ecord m this case and the .submjissit)ns of the parties, this

Court is unable to discover any material fact or principle of law that has either been overlooked or

disregarded and further finds no error of law or facts not appropriately considered. Apcc;rdingly,

this Court hereby DENIES Plaintiff's May 16, 2016, Motion under Rule 59(e) SCRCP to
reconsider this Court's Order that was fiiéd May 4, 2016.




Pursuant to Rule 59(f) SCRCP the Court is of the opinion that oral argument is not

- necessary.

IT IS SO ORDERED.

aﬂ,\o@if , South Cardl_iha ‘

October 287 2016

s
7

G. Thomas Cooper, Jﬁng?
Fifth Judicial Circuit

Note: This Motion to Recpnside.r waﬁ not m Compliance with 59 (g) SCRCP in that no copy of the |

Motion or the Response in Opposition to the Motion was timely provided to the Court
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF RICHLAND CIVIL ACTION NO: 2015-CP-40-05698

Brandon Crider,
Plaintiff,

S
v : > = =
| - | of E 2
: C‘v‘“‘ ~ =
o : ’ ool T
Jeffrey Scott Clayton, individually and as ORDER GRANTING Dﬁ'EN ANTSZ
agent for Carolina Casualty Insurance MOTIONTO DISNHSSD_ mfj
Company; James Delucia, individually and as woy X DP
agent for Carolina Casualty Insurance 59 =
" '; ~n -
o e o

Company; and Carolina Casualty Insurance
Company, '
Defendant.

This matter comes before the Court upon Defendants’ Motion to Dismiss. A hearing was
held on April 4, 2016. Appearing on behalf of the Plaintiff was A. Camden Lewis, Esquire.
Appearing on behalf of the Defendants was J.R. Murphy, Esquire. After reviewing the

pleadings, submissions including legal memorandum, and hearing the. able arguments of counsel

the Court grants Defendants’ Motion to Dismiss.

SUMMARY

This case arises out of an alleged breach of the confidentiality provisions in a Mediation
H N
Agreement. At its essence, Plaintiff alleges that Carolina Casualty attended a mediation in an

nderlying case filed by Brandon Crider against Carolina Casualty’s insured, the Walker &
Morgan law firm, and learned information at the mediation that may have had an impact on
Carolina Casualty issued a reservation of rights letter to its insured after the

coverage.

mediation. Plaintiff alleges that this breached the cdnfidentiality provisions in a Mediation

Agreement. However, the Complaint fails to allege any facts that constitute a breach of the




agreement. Moreover, by accepting the Offer of Judgment in the underlying lawsuit, Plaintiff is
unable to claim damages in this case.
FACTS

The relevant factual allegations of the Amen?iedeomplaint are limited. For purposes of

this Motion, the Coﬁrt assumes the truth of the factual allegatibns in the An/xended Complaint.

‘ Plaintiff filed an underlying legal malpractice suit égainst Carolina Casualty’s insured. Carolina -
Casualty provided a defense, and the parties mediated the case on July 20, 2015 subject to a
Mediation Agreement. ‘The partiLes were unable to reach -a resolution at the mediation, but
everyone left with the understanding th-at good-faith, meaningful negotiations would continue N
with the mediator’s assistaﬁce.

After mediation, Carolina Casualty allegedly used information it obtained during the
mediation to -notify its own insureds thal insurance coverage may not exist for the ﬁnder_lying
;uit. Plaintiff alleges in his " Amended Complaint that Carolina Casualty then used the
information to withdraw all offers made. However, the Amendéd Complaint goes on to_‘alvlege
that Defendants made an offer of judgment of $500,000, which Plaintiff accepted. The Amended
Complaint does not allfzge that Defendants shared any information from m‘e'divation with anyone
who was not a party to the mediation or the Mediation Agreement. |

| On September 2, 2015, Plaintiff accepted the Offer of Judgment. A’ judgment . was
entered, and Plaintiff filed a Satisfaction of Judgment in the Greenville Coﬁnty Court of

Common Pleas on September 15, 2015." On September 16, 2015, Plaintiff filed the present

action against the Defendants for allegedly violating the confidentiality provisions in the

' The Court may look to public records, including filings with the State Courts in consideration
of a motion to dismiss without converting the motion into one for summary judgment. See
Witthohn v. Federal Ins. Co., 164 Fed. Appx. 395, 397 (4th Cir. 2006) (citing Blue Tree Hotels v.
Starwood Hotels & Resorts, 369 F.3d 212, 217 (2d Cir. 2004)). ' v
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Mediation Agreement. Defendants filed a Motion to Dismiss, and Plaintiff filed an- Amended

. ;
Complaint on November 16, 2015.

The Mediation Agreement — which is attached as an exhibit to the Amended Complaint —
provides in pertinent part:

With the sole exception of a written settlement agreement
described in Paragraph 13 below, the mediation sessions and all
materials prepared for mediation are confidential and inadmissible
at any subsequent evidentiary proceeding. All admissions, offers,
promises, and statements, made in the course of mediation by any
of the parties or the Mediator, their agents, employees, experts and
attorneys, are confidential and inadmissible.  Such offers,

. pi'omises, conduct, and statements will not be disclosed to third

parties and are privileged and inadmissible for any purpose,
including impeachment, under Rule 408 of the Federal Rules of
Evidence and any applicable federal or state statute, rule or

 common law .provisions.  Notwithstanding the foregoing,
evidence, that is otherwise admissible or discoverable shall not be
rendered inadmissible or not discoverable as a result of its use in
the mediation. ‘

(emphasis added). The Amended Comp_laint does not aliege what information Defendants used
.or why the Mediation Agreemem precl.uded use of the information.-

The Amended Complaint alleges ‘claims_.for breach of contract, breach of contract with
fraudulent intent, and violation of the South Carolina Unfair Trade Practices Act (SCUTPA),
S.C. Code $ 39-5—iO et seq. On October 30, 2015, Defen_dants filed the present Motion to

. Dismiss all causes of actién for failure to state facts sufficient td constitute a cause of actic.)n.'
RULE 12(B)(6) STANDARD

“A ruling on a motion 0 dismiss pursuaﬁt to Rule 12(b)(6) must be based solely on the
féctuai allegations set forth in the complaint, and the court must consider all Well—pled
al]egatiqns as tme.‘”\ Hotel and‘Motel Holdings, LLC v. BJIC Enterprises, LLC, 414 S.C. 635,\

650, 780 S.E.2d 263, 271 (Ct. App. 2015) (citations omitted). The Court.must “construe the

_. Q)’Z; | - 3 %3@ ﬁ““ﬁ@




complaint in a light most favorable to the nonmovant and determine if the 'facts alleged and the
infe.renkces reasonably deducible from the pleadings would entitle the plaintiff to relief on any
theory of the case.” Id. (citations oin'itted). However, the Court is not required to assume the
truth of legal conclusions alleged in a Complaint. See Papasan v. Alkain, 478 U.S. 265, 286, 109
S.Ct. 2932, 2944 (1986).
LAW

At the heérihg on‘the_motion, Plaintiff conceded that the Alﬁended Complaint fails to
assert a cause of action for breach of conﬁa,cl With fraudulent intent. Therefore, the Court’s
alnalysi»s is _limited to the breach of contract and SCUTPA claims. For the reasons set forth
below, the Amended Complaint fails to allege facts cons.tituting a breach of contract, and the
SCUTPA does not apply beéause_ ihe conduct alleged against the Defendants falls within the
practice anq business of insurance.

L The Complaint Fails to allege a breach of contract

“The elements of a breach of contract are the existence of a contract, its breach, and
damages caused by such breach.” | Hotel gnd Motel Holdings, LLC, 414 S.C. at 652 (quoting S.
Glass & Plastics Co: v. Kemper, 339 SC 483, 491-92,_732 S.E.2d 205, 209 (Ct. App. 2012))?
Plaintiff alleges that Defendants breached the cd_nfidentiality provisions 'o_f the Mediation
Ag;eement. D_efe.ndant' argues that the confi‘dentiality,provision was not breacﬁed because
Defendants did not disclose the information to ahy third parties or use the information in any
judicial proceeding, the. information was 1-101 confidential, and Plaintiff has faivled to allege any

damages. The Court will address each argument in turn.

A. The Amended Complaint does not allege Defendants disclosed any conf'dentlal
information to third parties or in a judicial proceeding. . .

“Generally, the construction of contracts is a question of law for the court.” Watson v.
q

Underwood, 407 S.C. 443, 455,756 S.E.2d 155, 161 (Ct App. 2014) (citation omitted). “When

G;Zt . L




the language of a contract is plain and capable of legal construction, that lan"guagevalone
determines the instrﬁme'nt’sforcé and effect.” Id. (ci.tation omitted). “The court’s duty is to
enforce the contract made by. the parties " regardless of its wisdom or folly, apparent
- unreasonableness, or the parties’ failuré to guard their rights carefully.” Id. at 456, 756-S.E.2d at
162 (citation omitted). Theréfore,vth‘e Cburt’s analysisié limited to the termsf of thé written
Mediation Agreeme_nf and whether ihc factual allégations‘ in thé Amended Complain.‘t assert a
breach df the.terms of the agreement. | .‘

The plain language of the Mediation Agreement demonstrations the confidentiality

_provision is designed to preclude the disclosure of mediation communications in two contexts: .

(1) disclosure to third parties, and (2)- use of mediation communications in ény‘judicial
proceeding. First, the provision states that such information “will not be disélosed to third
parties.” Second, the provision provides 't'ha'tbbstatements and materials prepared for m'edia_tion
“are confidential and inadmi-ssible at any subéequeht - evidenfiary 'proc’:e_edi:ng” and are
“inadmissible for any purpose, inéluding impeachﬁent, under Rule 408 ‘of the Federal Rules of

Evidence and any applicable federal or state statute, rule or common law proviéions.” The

former discusses disclosure to third parties outside of a judicial proceeding, the latter address use

of mediation statements or materials in a judicial proceeding. The Amended Complaint does not

allege either.

s

Disclosure to a third party or use of confidential information in a judicial proceeding is a
necessary element of a claim that Defendants breached a conﬁdentizﬂity agreement. See '

Mediation Agreement (“All admissions, offers, promises, and statements, made in the course of

mediation by any of the parties or the Mediator, their agents, employees, experts and attorneys,

N

are confidential and inadmissible. Such offers, promises, conduct, and statementé will not be

GZ;. - %@p‘&%@@
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disclosed to third parties.” (emphasis added')). ‘The Amended Complaint alleges Plaintift,

Carolina Casualty, and its insured all atttanded and participated.in the mediation. Plaintiff does

not allege that Defendants shared any information disclosed at mediation with not)—parties to the

mediation or that Defendants ~attempted to use arty confidential mediation information in &

judicial proceeding. Therefore, the Amended Complaint fails to allege facts showing that
I

Deferidants breached the Mediation Agreement.

B. The Amended Complaint fails to allege facts that show the information was
confidential.

’Defendants argue that disclosure of information at mediation could not render the
information protected from subsequent inquiry. The Plaintiff bears the burden of asserting
sufficient factual information to state his cause of action. See Rule 8, SCRCP. Plaitttiff fails to
allege what information was disclosed at mediation and allegedly uséd by the Defendants.
However, the parties appear to agree that the information.involved facts that could have had an
impact on the application of insurgnce coverage. |

' ‘Once again, the Cottrt’s' analysis must start Wwith the plain language of the Mediation
Agreement, which provides, “Notwithstanding the for'egotng,v evidence, that . is otherwise
admissible or discoverable shall not be rendered inadmissible or not discove.rable. as a result of
its use in the mediation.” The Amended Complaint alleges that Defendants learned information
at mediation that had an apptarent impact t;n covetagé, and then raised that coverage issue with
its insured after mediation. The Amended Complaint does not allege any facts that show why
information that would impact coverage would not be “otherwise admissible or discoverable.”
In fact, if information would. impact coverage, it is precisely the sort of information that would
be admissible or, at a minimum, discoverable. Therefore, the; Amended Complaittt does not

allege facts that show why the undescribed information does not fall within this provision.
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Public policy supports this conclusion. South Carolina has a strong public policy
favoring out-of-court settlements. See e;g. Riley v. Ford Motor Co., 414 S.C. 185, 196, 777

S.E.2d 824, 830 (2015). A party cannot reveal significant facts at medratron and then claim that

the facts are no longer subject to dxscovery or use at trral Such a construction of the Medratron'

Agreement’s confidentiality provision would encourage gamesmanshrp and sandbaggmg by the

“parties.” Such an interpretation would preclude parties from participating in any mediation until

all discovery has been completed. Such a rule could reduce — rather than increase — mediations;

and discourage out-of-court settlements.
The language of the Medratron Agreement mirrors the scope of the ADR confrdentlahty
' rule Rule 8(a) of the ADR rules provrdes

(a) Confidentiality.. Communications during a mediation

settlement conference shall be  confidential.  Additionally, the

parties, their attorneys and any other person present must execute an

Agreement to Mediate that protects the confidentiality of the
-process. To that end, the parties and any other person present shall

maintain the confidentiality of the mediation and shall not rely on, -
-or introduce as evidence in-any arbitral, judicial or other proceeding, -
- any oral or written communications having occurred in a mediation -

proceeding, including, but not limited to: N

(1) Views expressed or suggestions made by another party or any

other person present with respect to a p0351b1e settlement of the

dispute; :

(2) Admissions made in the coursée of the medratron proceedmg by
‘another party or any other person present;

(3) Proposals made or views expressed by the mediator;

(4) The fact that another party had or had not indicated willingness

to accept a proposal for settlement made: by the mediator; or.

(5) All records, reports or other documents created solely for use in

the mediation.

Rule 8(a), SCRCP. - The enumerated list clearly indicates the intended scope of the
confrdentralrty provision in the rules. The confrdentrahty provision protects a party from usrng

admissions or settlement discussions.
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The factual allegations of the Amended Complaint do hot indicaté any condﬁct by the
Defendants that violated the terms of the Mediation Agreement. Carolina Casualty learned of
factual information at mediation that potentially impacted coverage. Such factual information
“shall not be rendered inadmi,ssible or not discoverable as a result of its use at mediatipn.”
Therefore, by the plain terms of the Mediation Agreement, Defendants wére frée to investigate
tl;e coverage issue after mediation.

C. The Amended'Compl_aint fails fo allege damages.

Despite the coverage.issues, Defendants extended an offer of judgment in thé amount of
$5()(),()0().()0. Plaintiff acceptéd that offer. A i{ule 68 'Of'fer of Judgment‘is differént from an
out-of-court settiement. When a party acqepts a Rule 68 Offer of Judgment, a judgment“is
entered against the' defendant and in favor of the plaintiff. Rule 68, SCRCP. The judgment is
binding and has all of the consequences of entry of a judgment by the court. Therefore, by
aécepting the _offer, Plaintiff is bound to a cqnclusioﬁ that his damages equal no ;110re than
$500,000.00 and he is estopped fromvarguing otherwise in this case. See Continen-tal Nat. Bank
v. Dolan, 39 Calo. App. 16, 564 P.2d 955 (1977) (holding that an offer of judgment constitutes a
final Vdetermination of amounts owed in a claim on a promissory noté even as to potentially-liable
parties who are not part of the offer);chCutcheon'v. Hertz Corp., 463 So. 2d 1226 (Fla. Dist. Ct.
App. 4th Dist. 1985), pet. For cert. denlied, 476 So. 2d 674 (Fla. 1985) (holding thaf accéptance
of an offer of ju.dgme-nt precludéd subsequent suit against another tortfeasor because the -
judgment constituted the measure of élaintiffs damages), Hanley v.‘Mvazda M?)ror Corp., 239
Mié‘h. App. 596, 609 N.W.2d 203 (Ct. App. 2000) (holding that Rule 68 judgment constitutes a_

judgment on the merits and a binding determination of plaintiff’s damages arising out of a tort

injury).
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If Plaintiff believed his case was worth more, then his proper relief was to proceed in the
tort case against the insured. Instead, he chose to accept the offer. Therefore, Plaintiff has failed
to allege facts to show the essential element of damages in his breach of contract action.

IL  PlaintifP’s claim for violation of the SCUTPA fails because the Act expressly
states that it does not apply to the handling of insurance claims.

In the third cause of action, Plaintiff seeks recovery for violations of the SCUTPA.

However, the SCUTPA explicitly éxcludes the insurance industry from the scope of the Act.

South Carolina Code Annotated Section 39-5-40 states, “This article does not supersede or apply'

to unfair trade practiees covered and regulated under Title 38, Chapter 57, §§ 38-57-10 through
38553207 | |

The United States District Court for the District of South Carolina has consistently read
the SCUTl;A and § 38-57-10 to prohibit SCUTPA claims againstv insurers. In Colonial Life &
Accident Insz"trance Cohpany V. Anzér‘ican Family Life Assurance Company of Colz‘.tmbus‘ 846 F.
Supp. 454 (D.S.C. 1994), the court held that a claim for an insurer’s false advemsmg could not
| proceed under the SCUTPA. leewme in Tmstees of Grace Reformed Episcopal Church v.
Charleston. Ilzsurance Co., 868 F. Supp. 128 (D.S.C. 1994), a clalm agamst msurance adJusters
for unfair trade practices in adjusting a claim d1d not surv1ye summary judgment. After citing §

39-5-40'(0), the court held: “Chapter 57 clearly is iﬁtended to define and regulate all unfair trade

practices in the business of insurance.” Jd. at 130. “Therefore, all unfair trade practices

* regarding the insuranee business are regulated by the Insurance Trade Practices Act, §§ 38-57-10
et seq. and are exempt from the coverage of SCUTPA.” Id. at 130-31.

The General Assembly exphcltly exempted the insurance 1ndustry from the scope of the

SCUTPA. The Amended Complaint alleges conduct that falls squarely within the ambit of

insurance claims handling. Plaintiff alleges that Defendants partieipated in mediation as an

.
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insurance carrier, learned facts relevant to insurance coverage, and then raised cot/erage concerns
- with its insured and sought additional information relating to the coverage issues. These actions
fall plainly within the insurance industry. Therefore, Plaintiffs claim against an insurance
company and its agents for purported violations of the SCUTPA fails as a matter of law.

CONCLUSION

For the above-stated reasons, the Court finds that the Amended Complaint fails to allege-

facts sufficient to constitute a cause of action. The breach_ of contract cause fails because there is

l‘ \‘

no al]egatlon that Defendants publlshed any confrd/ ntlalxmfoam\atron to third parties or tried to

submit confldentlal information in any ]udrclal proceedmg Moreover “the Amended Complaint |
fails to allege any confidential mformatron that was not othe’rwise admissible or discoverable
Also, by accepting the Offer of Judgment Plaintiff is estopped from arguing that his damages in

the underlying lawsuit exceeded $500, OOO Therefore the Amended Complamt fails to allege a

breach of the contract and any damages resultmg therefrom

The SCUTPA claim fails because the General Assembly ex‘empted the insuranee industry
from the scope of the Act. ' All- of the acts asserted in the ‘Amended Complaint against
Defendants constitute the practice of insurance and the business of insurance. Therefore, the
. SCUTPA does not apply to the conduct alleged in the Amended Complaint.
Therefore, it is ORDERED that the Defendant’s Motion to Dismiss is GRANTED.
It is so ORDERED.

. - v -
~This the 3 day of May, 2016.

Presiding Judge of the 5™ Judicial Circuit
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