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STATEMENT OF CASE

The Statement of Case presented by the Appellants is mostly correct. It leaves
out these matters and events. '

1.

A previous case regarding the same or similar issues was instituted in CA
2006-CP-07-00609 which resulted in a decision by the Master In Equity that
there were insufficient facts upon which to reach any decision so all claims
and counterclaims were dismissed without prejudice.

. A Motion made by the Plaintiff prior to the trial of April 22-23, 2013 to

establish the east boundary line of the 30 acre parcel that was heard during
the middle of the trial of April 22-23, 2013 resulting in an Order of May 2,
2013.

. A Motion by Salt Marsh Partners (a Defendant) against the Appellants for

contempt which resuited in an Order of August 5, 2013.

A Supplémental Order of September 18, 2013.

. A Motion to have the heirs of Solomon White and Mary Ann White (those that

were deceased or unknown) determined which resulted in an Order of March
11, 2014.




STATEMENT OF FACTS

' The Respondent disagrees with the Statement of Facts set forth in the Initial Brief
 of the Appellants and relies upon the Findings of Facts set forth by the Trial Judge in the

various Orders and Decrees that are on file in this case for the correct Statement of the

Facts.




Standard of Review

Appellants did not addréss the issue of the Standard of Review for the Appellant

Court in this case even though it is recommended by appeliant scholars.1 Thus, the

Respondent addresses that issue here.

The Complaint in this case sets forth these causes of action:2

1. Determination of Heirs.

2. Determination of Boundary Disputes.

3. Ouster (of unknown/unidentified heirs) and Waiver of Rights (by
unknown/unidentified heirs).

4. Partition.

The First Amended Answer of the Appellants sets forth these Defenses and
.3
causes of action:

1. Denials.
2. Adverse possession by the Appellants.
3. Ouster (against all heirs except the Appeliants).

4. Unjust enrichment.

The Reply of the Plaintiffs sets forth these responsc—:s/claims4

1. Denials of the claims by the Appellants.

2. A partition of the land into six parcels (one for each family branch).




By consent of the parties and their attorneys at the original trial of April 22 and
23 2013, certain Stipulations were entered into between the parties and they agreed to
bifurcate the various claims, causes of action, defenses, and counterclaims so that

testimony was presented at that trial only upon two issues. Those two issues were:

1. A determination of the heirs of Solomon White and Mary Ann White who
purchased two parcels of real property in the 1880’s.

2 Had there been an ouster by the Appellants against the other heirs of

Solomon White and Mary Ann White.5

An action to determine heirs is declaratory judgment action as it seeks to
determine pre-existing rights. The Court may treat a suit as one for a declaratory
judgment even though it is not in form an action for declaratory judgment where the
relief sought is declaratory in character. A declaratory judgment action is neither a legal

nor equitable action per se. Rather, its character as a legal or equitable action is

determined by the underlying issue.6 In this case, the underlying issue tried on April'

22/23, 2013 was ouster.

An ouster was originally an action for ejectment but in the modern context it is an
action by a cotenant to acquire adverse title against other cotenants; i.e., it is an

adverse possession claim by a cotenant against another cotenant for 20 continuous

years with all of the characteristics of adverse pos,session.7 Thus, the ouster that is

involved in this case is an action at law, i.e., it is to be decided by a jury.8




The sole issue presented by the Appellants in their Brief is --- Did the Trial Court

err by finding that the Clara Gary family (the Appellants) was not the sole owner of the

properties based upon ouster of the cotenants.9 By raising that sole issue the

Appellants challenge the factual decisions made by the Trial Judge who was sitting as
the trier of fact by agreement of the parties.

The Standard of Review in an action at law, on appeal of a case tried without a
jury, is that the findings of fact of the Trial Judge will not be disturbed upon appeal

unless found to be without evidence which reésonably supports the judge’s findings. In
other words, the judge’s findings are equivalent to a jury’s findings in a law action.10

In an action at law tried only by a Judge (or Master or Referee), the Judge has
the right and the obligation to charge him/her self in the same manner as a judge would

charge a jury. That charge would be as follows:

Under oﬁr constitution and code of laws, you and | have separate
‘and distinct duties. Only you, the jury, can make the findings of fact in the
case. | am not permitted to indicate to you how | may feel about the
testimony and evidence presented. Throughout the trial | have attempted

to be fair and impartial toward all of the parties.

To determine the facts in the case you will have to evaluate the
credibility, which means believability, of each witness. In considering
whether to believe a witness’s testimony about a particular matter, you

may consider:




What was the manner and appearance of the witness who testified

-- was he or she straightforward, or hesitant in answering?
Was the testimony of a witness consistent -- or inconsistent?

How did the witness come to know the facts that he or she testified

to? -- Or what was his or her ability to know these facts?

Is there some reason a witness would want to give testimony which
would help -- or hurt -- one side or the other? In other words, was

the witness biased or prejudiced?

And was the testimony of a witness strengthened -- or weakened --

by other testimony or evidence? .

You can believe as much or as little of each witness’s
testimony as you think proper. You may believe the testimony of a

single witness against that of many witnesses, or just the opposite.

Throughout this process you have but one objective -- to seek the
. 11
truth, regardless of its source.

The Respondent’s Brief will be directed towards showing that the Trial Court had
more than sufficient evidence to deny the claim of the ouster asserted by the

Appellants.



ARGUMENT

More so than in other cases where there has just been only a trial and maybe
one Motion, the Appellant Court should téke plenary and cogent recognition that the
Trial Judge as the trier of fact in this case had a greater opportunity to follow the jury
charges made by Judges to juries to assess the credibility and demeanor of all the
witnesses and the authenticity and accuracy of the docum_ents that were .before him for
consideration. That opportunity is the result of the numerous proceedings in this case
that took place before the same judge. Please review the Introduction to the Final

Decree which outlines the history of the trial, and Motions, and hearings on those

Moti'ons and the various Orders which emanated from those hearings.12 This history

includes the hearing during the trial (April 22/23, 2013) of a Motion to establish a
boundary line which testimony resuited in an Order of May 2, 2013 of a fine being levied

against the Appellants and that an Order of Contempt would be issued for the failure to

recognize the boundary line.13 Subsequently, upon a Motion by the boundary owner for

contempt against the Appellants, a hearing was held on August 1, 2013 which resulted

in an Order holding two of the Appellants in contempt and for another monetary fine.14

They purged themselves of the contempt.15 Surely the trier of fact gained some insight

into the credibility of the Appellants and thei.r intent to do the correct thing from the

testimony and documents in all of these Motions and hearings.

The cotenant claiming ouster must prove the elements of adverse possession for

20 or more years.16 And, that proof must be by a clear and unmistakable nature 17 that

is brought home to the other owners.18 The elements of adverse possession that must

9




be proved are (1) continuous, (2) hostile, (3) open, (4) actual, (5) notorious, and (6)

exclusive. Each element must exist.19 At the time of the trial in this case the burden of

proof of all six of these elements was upon the Appellants as they claim.ouster against
all bf the other cotenants. Thus, one of the decisions that the Trial Judge, as the trier of
fact, had to make was not just whose witnesses and documents were the most truthful,
but also whether all six of the required elements of ouster were proven by the
Appellants. The trier of fact could have believed all of the testimony presented by the
Appellants which they argue in their Brief, but if those facts do not prove all six of the

elements of ouster then the testimony fails. The trial judge made specific and detailed

Findings of Fact 20 and reached the legal conclusion that the Appellants failed to

present facts to establish those six elements. 21 The Appellants did not address this

issue in their Appeal Brief of their having to prove all of the six elements of adverse
possession at the trial. Nor did the Appellants address the issue that their cla_im}against
the other cotenants of sole ownership had to be “brought home” by clear and convincing
evidence; i.e., b.y significant proof of facts as vto_ that issue. Rather, their appeal, just like

what was presented at the trial, is a selection of random prejudiced testimony. Unlike

the Respondents who had witnesses outside of their family group,22 no one outside of

the family group of the Appeliants testified for them.23 Standing alone, the testimony of

the Appellants might make them look good but that testimony does not prove the six
required elements of ouster/adverse possession and it does not prove clear and
convincing notice to the other. heirs(cotenants) of the sole claim to the land by the

Appellants. Possession by one cotenant is presumed possession by all and if one

10




cotenant uses more than their share without a complaint by the cotenants, there is a

presumption of consent by the other cotenants.24

As the burden of proof of this appeal for the Appeliants is that they must prove
that the Trial Judge, as trier of fact, did not have reasonable facts before him in order to
reach a decision, the Respondents rely in response upon the Findings of Fact in the'

Partial Decree to emphasize that the Trial Judge was extremely diligent and thorough in
examining and reviewing the testimony and reporting his findings in writing.25 A reading

of the Findings of Fact affirmatively reveals that the Trial Judge had more than ample
reason and authority to conclude that the Appellants failed to meet their burden of proof.
At the time the Partial Decree of July 24, 2013 was issued, no Transcript of the trial
proceedings had been prepared. That Transcript was not prepared until thié apbeal
was entered. Thus, it was not possible for the Trial Judge to footnote his Findings of
Fact in the Partial Decree so he relied upon the notes he took during the trial and his

memory to write the Partial Decree.

The single thrust of the testimony presented at the trial by the Appellants was an
attempt 'to prove their exclusive possession. This concept of attempting to prove
exclusive possession and of not proving all six elements of adverse possession was

rejected by the Trial Court by the following legal principles and factual findings:

1. Law:
a. Possession by one cotenant is possession of all cotenants. Freeman V.

Freeman, 323 S.C. 95, 99; 473 SE2d 467 (SC Ct. App. 1996).

11




. The mere exclusive possession, accompanied by no other acts, will not be

held to amount to a disseisin of cotenants. 3 AM JUR 2™ Adverse Possession

§ 227.

If one cotenant uses or possesses more than his share of the common
property without complaint by his cotenants, the law presumes that the
cotenants consent to the use and possession of more than his share. 6 SC

Jurisprudence, Cotenancies §53; 20 AM JUR 2d Cotenancy §117.

. Possession in cotenancy is presumed to be permissive, not hostile. 3 AM

JUR 2d Adverse Possession §224.

. The mere knowledge by cotenants out of possession of the obvious fact of
possession by one cotenant does not account to proof of knowledge that the

one in possession is claiming adversely. 3 AM JUR 2d Adverse Possession

§228.

The conduct and nature of the possessor's exclusive adverse possession
must be sufficiently clear to “bring this home” to the other cotenants. 6 SC

Jurisprudence, Cotenancies §24; Watson v. Little, 224 S.C. 359, 79 SE2d 384

(1953); 3 AM JUR 2d Adverse Possession §226.

12




2. Facts:

The Trial Court made these factual conclusions based on the testimony:

a. The Clara Gary Defendants could not name a single heir of Solomon

White and Mary Ann White that they denied access to occupy or use

the Iand.26 The Clara Gary Defendants disagreed with the dates

testified to by the Plaintiff's witnesses about who used various areas
on the land and when some of the occupations occurred. | do not
believe the exact dates or the location or use.of the 30 acres to be that
important for the Court is left with the facts that a number of the heirs
came and went as they so desired to occupy or use whatever portion

of the land they desired without interference by any of the other heirs.

. The Clara Gary Defendants claimed Solomon Johnson and Brenda

Patterson paid rent. They had receipts they introduced for 2011 and
2012 from Solomon Johnson which said “rent” on them, but, he had

Postal money orders payable to the Clara Gary Defendants dated prior

to those receipts which have “taxes” written on them.27 Solomon

Johnson testified that the first time he ever heard anything about the
payment of rent was when his deposition was taken (July 2006) in the

2006 case (CA 2006-CP-07-00609) and the Clara Gary Defendants
attorney asked him about the payment of rent.28 This claim of rent
was then followed up on August 2006 by the attorney fbr Clara Gary

writing a letter to Solomon Johnson demanding rent to which Solomon

13




Johnson wrote a strong letter of rebuttal to include the family tradition
of how the payment of taxes was made. In addition, Solomon

Johnson’s daughter (Janice Jones) wrote a letter in 2010 to the Clara

Gary Defendants disclaiming the payment of rent.29 If there has been

the payment of rent, that implies some form of an agreement in like
manner as a lease which agreement would include the size of the area
of land leased, the duration of the term of the lease, who is responsible
for repairs and insurance on the buildings and who is liable for injuries.

The Clara Gary Defendants had no reasonable answers to what the

rental agreement was on those specific issues.30 It is hard for the

Court to accept the position that an 86 year old man (Solomon
Johnson) born on the land purchaséd by .his great grandfather
(Solomon ‘White) and who has lived there all of his life is renting that
land from anyone, much less a relative in the same family, in the

absence of clear and convincing evidence which was certainly not

31
proven.

. There was a great deal of testimony about the issue of the use of the
30 acres for (1) planting of corn, watermelons, okra, and other crops
used to feed farm animals, (2) family plot type gardens, and (3) the
pasturing of cows, pigs, ‘and chickens. This testimony centered upon
these activities being conducted mostly by the Clara Gary branch and
also the Emma Johnson (Solomon) branch. The testimony was mostly
about where these activities were conducted on the land and what size

14




bf an area was used by one branch or another branch of the family of
these heirs (cotenants).

While the Clara Gary Defendants stated that they controlled these
activities, such was denied by both Solomon Johnson and the other
witnesses and no other facts were presented to establish any control
other than the oral statements. The Clara Gary Defendants stated that
they put up “No Trespassing” signs but upon cross examination
admitted that there would be no way that any heir of Solomon White or
Mary Ann White would know that such signs were directed at them as

the signs only said “No Trespassing”. How could anyone reading such

a sign not think it was to protect all of the heirs?32

The sum total of this disputed testimony about who used what portion
of the of the 30 acres or how much of it was used by one branch or the
other of the same family is that these two branches of the family both
used substantial portions of the 30 acres for the raising of livestock,
and food for themselves, and food for their livestock, and these
activities were primarily for their personal family use. These are

normal consensual activities of cotenants and | see no ouster created

by such uses that was revealed by the ’testimony.33

15




CONCLUSIONS

The Appellants did not prove that they “brought home” to the other Defendants

that they alone were claiming sole title to the heirs land and the Trial Court ruled on

that issue.

The Appellants did not present evidence at the Trial on the six elements of

ouster/adverse possession and the Trial Court ruled on that issue.

The Standard of Réview is that the decision of a Trial Judge acting as a trier of
fact in a law case will not be disturbed on appeal where there is reasonable evidence at
the trial that supports the decision. In this case there is more than substantial evidence

for the Trial Court to judge the witnesses and documents and to reach a decision.

J. Thomas Mikell, PC
 P.O. Box 1727
Beaufort; SC 29901-1727
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oldest family member collected the taxes who would then pay them. TR p. 155-
line 8 to p. 156-line 18. She participated in that process as to payment of the
taxes and saw her mother pay taxes also. TR p. 155-line 18 to p. 157-line 23.
The taxes were paid to Aunt Clara (an Appellant) up until last year (the trial was
in 2013). TR p. 155-line 18 to p.157-line 23. That was the first time (last year)
she ever heard anything about the payment of rent. TR p. 157-lines 2-23.
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31.

32.

33.

David Gary testified that an agreement was made about Solomon paying
rent (TR p. 182-line 20 to p. 188-line 22) with his mother (Clara Gary who never
appeared in the court room) but he could not state (a) when the rent payment
was due, nor (b) the amount of the rent, nor (c) who (landlord or tenant) would
pay any insurance, nor (d) who would be liable/or injuries on the premises, nor
(e) when this rental agreement was entered into, nor (f) the boundary of the
rented area (maybe 100 feet or 200 feet on each side). According to him, every
one of the tax receipts for the 10 acres and the 30 acres say “Heirs” of Solomon
White and Mary Ann White. This fact was confirmed by the title researcher who
testified for the Respondents (TR p. 125-lines 8-23 and TR p. 129-lines 18-22)
and who also testified that none of the public records indicate that either of the
two parcels of land was owned by someone named Gary (the Appellants). TR p.
125-lines 19-23.

By Solomon Johnson - TR p. 130-line 22 to p. 131-line 22; pp. 132-line 6 to p.
134-line 25; p. 135-lines 14-22; p. 138-lines 12-16. By Ulysses Gary - TR p.
212-lines 4-11; TR p. 213-lines 2-5.

David Gary testified he put up “No Trespassing” signs about ten years ago.
TR p.166-lines 6-11; TR p.168-lines 4-18; TR p. 169-lines 10-15. Yet, he was
unable to tell the trier of fact how an heir of Solomon White or Mary Ann
White would know that the signs were directed at them. TR p. 189-line 19 to
p. 191-line 9. ‘

The Appellants did not perform acts as would an ordinary person claiming a
parcel of land to be owned solely by themselves. For example, they never
had the land surveyed. TR p. 180-lines 13-19. They do not know the
boundaries of the land. TR p. 181-lines 4-15. They did not perform a title
search. TR p. 194-lines 14-20. They never made an attempt to put together
a list of heirs of Solomon White and Mary Ann White so they could not have
notified the other heirs that they alone were claiming the heirs land. TR p.
192-lines 3-24; TR p.199-line 24 to p. 203-line 4; TR p. 210-lines 20-25; and
TR p. 216-line 24 to p. 217-line 9. _
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