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CROSS EXAMINATION OF MICHAEL BROOKS BY MR. JEPERTINGER 542

Q All right. And then you said he had seen Mr. Murphy at the
bank, had a lick, had jewelry, was with Terrance, had a
gun. I would not get involved with this if I knew they had
done something wrong?

A I didn’t say wrong. I said what they did.

Q So, you take jewelry that you kﬁow that they’ve gotten
from a robbery and now you’re saying to this jury, I
wouldn’t have gotten involved at all with this if I’'d know
what they’d done?

A I didn’t know they committed a robbery, sir. I thought
they might have broke'into somebody house or something
like that. If you understand ---

Q Oh, I got you. I got you.

A Yes, sir.
Q I got you. Okay. I understand what you’re ---
MR. WILSON: Let him answer. He’s trying to answer.
THE COURT: Okay. Re-phrase the question and allow him to
answer.
0 I'm misunderstanding a lick, right?
A Yes, sir, you are.
Q Okay. So, a lick for you is burglary. Right?

A It’s not necessarily a burglary. I guess breaking in
somebody’s car, I might pay a hundred for a pair of
speakers and sell them to somebody else for two hundred

dollars. I might come across something here. Different

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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CROSS EXAMINATION OF MICHAEL BROOKS BY MR. JEPERTINGER 543

things.
0 Okay. So, theft is just as morally good as robbery and
burglary. That’s okay?
A No, sir, it isn’t.
0 Uh-huh. So, it’s okay if you just steal from someone.
That'’s okay?
A No, sir. It isn’t.
Q Well, I think that’s what you told this jury.
MR. JEPERTINGER: That’s all the questions I have of this
witness. |
THE COURT: Redirect?
MR. WILSON: No, sir. No redirect, Your Honor.
THE COURT: All right. You may step down. Mr. Wilscon, you
may call your next witness.

MR. WILSON: That would be theiDefense, Your Honor.

THE COURT: Very good. Mr. Foreman, ladies and gentlemen of
the jury, we’re required to take up matters of law outside of
your présence at this time. Retire to the jury room, but do not

discuss the case.

(Jury out at 10:53 AM)
THE COURT: I’11 be glad to hear motions at this time.
MOTIONS
MR. WILSON: Your Honor, if it pleage the Court at this
time I would -- the Defense rests and we would like to renew
our motion for a directed verdict on all the charges as we did

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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544
at the end of the State’s case and also to renew the motion
that I'd made for a mistrial at the end of the State’s case.
And on the same grounds that we expressed during, at the end of
the State’s case.

MR. JEPERTINGER: Your Honor, I think by him testifying
about giving other statements, I think that would kind of
invalidate any mention of further communications that he had
with law enforcement.

THE COURT: All right. Well, motions are denied. Does the
State intend to offer any reply?

MR. JEPERTINGER: Yes, I would call Justin Head to the
stand.

MR. WILSON: Could we take five minutes, Judge?

THE COURT: Yes. We could do that. We’ll take five minutes
and we’ll reconvene and then we’ll take the reply testimony.

MR. WILSON: Thank you, Judge.

THE COURT: Take five minutes. We’ll stand at ease.

(Brief break)

THE COURT: Anything from the State before we bring the
jury out?

MR. JEPERTINGER: No, sir.

THE COURT: Anything from Defense?

MR. WILSON: No, sir.

THE COURT: We’re ready.

MR. JEPERTINGER: Well, one second here. The next witness,

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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JACKSON V DENNO - DIRECT EXAM OF JUSTIN HEAD - MR. JEPERTINGER 545

because he brought this up, I'm going to recall Justin Head to

the stand to talk to him about the April 16th --.is that the
date -- no, June 16th conversation he had with him and Mirandas
were given.

THE COURT: Well, we probably need to have a Jackson v.
Denno hearing with regard to that statement.
MR. WILSON:'YeS, sir.
MR. JEPERTINGER: Okay.
THE COURT: If you’d come forward. Place your left hand on
the Bible and raise your right hand as the clerk administers
the oath. You swear to tell the truth, the whole truth and
nothing but the truth, so help you God?

MR. HEAD: Yes, sir, I do.

THE COURT: All right. Please be seated.

MR. JEPERTINGER: Thank you, Your Honor.

(After being duly sworn by the Clerk of Court, JUSTIN

HEAD testified as‘follows:)

JACKSON V DENNO HEARING

DIRECT EXAMINATION

BY MR. JEPERTINGER:

Q Investigator Head, now we’re talking about June the 1l6th.

A Yes, sir.

0 Can you tell the Court what you did on June the 16th in
regards to Mr. Brooks?

A June the 16th, I actually originally received a phone call

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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JACKSON V DENNO - DIRECT EXAM OF JUSTIN HEAD - MR. JEPERTINGER 46
from the co-defendant’s girlfriend, who requested that I
go out there and speak to him.

Which one?

Mr. Campbell.

Okay.

Mr. Campbell, I received a call from the girlfriend who
said that he wished to speak to me. I responded to the

-jail, spoke to him where he provided me with the name of
Terrance Baker._He stated that Mr. Baker was in his pod
and that he recognized him from this incident where he had
committed this crime with Mr. Brooks and Mr. Baker. I, in
turn, had a photo lineup created and I went back to the
Jjail to speak to Mr. Brooks about Mr. Baker, Wwanting to
confirm Mr. Baker’s involvement. He did meet the physical
description that he had originally told me of Terrance,
Mr. Campbeil had told me bf Terrance Baker, but because of
the inconsisténcies and multiple stories I was getting
from both of them, I wanted té have both people say it
was, indeed, Terrance Baker before I obtained a warrant. I
went to Mr. Brooks’ pod. I read him his Miranda warnings.
Here’s the form here where he signed it.

Okay.
MR. JEPERTINGER: I will have this marked, please?

(Whereupon, State’s Exhibit #21 was marked for

25 identification.)

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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Q I show you State’s Exhibit #21.
MR. JEPERTINGER: May I just inform the witness that when
we get in front of the jury, if we get in front of the jury,

that he’s not allowed to give hearsay statements of what

Campbell may have told him. |
INVESTIGATOR HEAD: Copy that.

THE COURT: Yeah.
MR. JEPERTINGER: At this time, I would move Stéte’s

Exhibit...

Q  Well, once you read it,lfirst.

A Sure.

Q I think it’s duplicative of effort.

A Yes, sir. It has June 16th, 2014 on the top. Before‘we ask
any questions, you-must understand;your rights. You have
the right to remain silent. Anything you séy can and will
be used against you in a court of law. You have a right to
talk to.a lawyer and have him présent with yéu while,
you’re being questioned. If you cannot afford to hire a
lawyer, one will.be appointed to fepresent ydu for‘any
questioning, if you wish.‘You can decide at any time to
exercise these rights and not answer any questions or make
any statements. I, Michael Brooks, voluntarily, without
threats, duress, force, promises of immunity or reward
agree to be questioned by the Florence Police Department.

Important notice, if you do not understand any part of

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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JACKSON V DENNO - DIRECT EXAM OF JUSTIN HEAD - MR. JEPERTINGER 548
this form, do not sign it until you do. There’s his
signature, my signature and I believe that’s Investigator
Howard Wynn’s signature, as well, on thé bottom of it.
Okay.

MR. JEPERTINGER: I would move State’s Exhibit #21 into

evidence.

THE COURT: Any objection?
MR. WILSON: I don’t have an objection to the form.
THE COURT: That’s what the ---

MR. WILSON: But I will just wait until -- and this is in

camera, so that’s fine for the purposes of this proceeding.

- THE COURT: Very good.

(Whereupon, a Miranda form dated 6/16 is entered into

evidence as State’s Exhibit #21 for this hearing)

Q

All right. Now, just‘talking to Brooks without any of the
preliminary information ---

Right. Uh-huh.

--- if we get to tell this_in front of the jury, what did
you do with Brooks in terms of after you gave him his
Miranda warnings?.

I explained to Michael that we wanted to identify the
third party in this crime. We wanted to make an arrest. I
showed him the photo lineup and said, just show me who
this Mr. Baker is or who the other party involved in this

crime is and we will do what we need to do.

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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Now, in that lineup did you have Terrance Baker’s photo?
Yes, sir, I did.

Okay. And when you said that, what did Mr. Brooks do?

He stared blankly at me and kept saying, I believe, things
of, we were trying to frame him, things of that nature. He
would never point at anything. I do not recall him
specifically asking for his attorney, but he would not say
anything.

Okay. At that point -- now, let me ask you. This
conversation took place in a pod. Correct?

Correct. Just a small little room at the pod. I typically
bring them up to talk to them, but because I felt it would
be a quick interview, I walked down there just to speak to-
him.

Was it recorded?

No, it wasn’t.

All right. And at that point, did you leave after those--
Yes, sir. I determined that he wasn’t going to say
anything, that he obviously didn’t care if we made an
arrest. So, I told him we would keep looking into it and
that was it. I never received a phone call or anything
from him stating otherwise.

All right. That’s it, Judge.

THE COURT: Was he -- he was obviously in detention at this

time?

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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1 MR. HEAD: Yes, sir, he was.

-2 " THE COURT: Was he under the influence of any drugs or
3 aicohol?
4 MR. HEAD: No, sir.

"5 THE COURT: All right. Did he appear to understand the

6 Miranda warnings?
7 MR. HEAD: Yes, sir. He’s understood them every time I’ve

8 read them to him.

9 THE COURT: All right. Answer'any questions that Mr. Wilson
10 has.
11 ‘MR. WILSON: Judge, before I ask him any questions, my

12 position is Fhat just based on what.he_has said thus far, that
13 none of what4he’s.said is admissible. This Defendant was

14 incarcerated,‘had an attorney. Whether he.—F and‘hé_doesn’t say
15'tﬁe Defendant sent for him. He.says that he’goeé there. He

16 takes this photographic lineup and he’s frying'to have a

17 conversation with the Defendant. I don’t care if ---

18 THE COURT: And you were representing him at that time?

19 ° MR. WILSON: I wasn’t. Mr. DeBerry was.

20 THE COURT: All right.

21 MR. WILSON: And he had absolutely no right to approach him

22 at any point regardless of what his reason was unless it was a
23 totally separate crime.
24 THE COURT: I kind of -- what do you have to say about that

25 Mr. Jepertinger?

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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MR. JEPERTINGER: Well, that would be accﬁfate.

THE COURT: I agree. We aren’t going to get into that. Do
you have aﬁything else you need to offer? I think that’s
inappropriate.

MR. JEPERTINGER: Yeah. I agree. I agree and there’s no

reason to do that.

THE COURT: Okay.
MR. JEPERTINGER: Okay. So, that’ll‘be,it. We can go to
charge conference, I guess.
THE COURT: Okay. Well, let’s do that.
THE COURT: That’s a very good<p§int.'Mr. Jepertinger; are
you reédy? |
MR.. JEPERTINGER: Your Honor ---
vTHE COURT: I tell you what, let’s do it this way. Pay
attention to what I plan on charging and we’ll gét to the
requests the.Defense has made.

CHARGE CONFERENCE

I'm going to charge: the arrest and charges afe not
evidence, the indictment’s not evideﬁce. I'm going to cﬁarge
that each indictment needs to be considered separately and
distinctly, presumption of innocence, reasonablé doubt, explain
thevvarying duties of the judge and the trial jury, direct and
circumstantial evidence, and I’'m going to charge the most
reéenp version of it where it says -- the real difference

between this and the other charge is, is that however, to the

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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552
extent the State relies on circumstantial evidence, all the
circumstances must be consistent with each other and when taken
together point conclusively‘to the guilt of the accused beyond
a reasonable doubt. That’s the operative language that’s
different. Credibility of witnesses, the record of the
Defendant is limited'tq credibility. We’re all familiar with
that charge. Expert witness, I'm -going to charge the hand of
one. I'm going to charge all of the law pertaining to
identification. Prior inconsistent statements, how they’re to
evaluate that. The statement of the Defendant. Charge the
substantive law of armed robbery. I'm going to charge the
substantive law of burglary first degree and the -- which
elementé does the State rely upon for aggravation?

MR. JEPERTiNGER: Your Honor, in thié case, the aggravation
was he  was armed. He or another participant in the crime was
armed with a deadly weapon, to wit: a handgun or threatened the .
use of a dangerous instrument or displays a pistol.

THE COURT: So, it would bé the first section where it says:
when entering -- while in the dwelling or when fleeing the
Defendant or an accomplice was armed with a deadly weapon or
explosive and 1’11 define deadly weapon. And ---

MR. JEPERTINGER: He threatened the use of a dangerous
instrument or displayed a pistol.

THE COURT: Okay. All right. I'm going to charge the law

with regard to kidnaping. Charge the substantive law of

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS
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possession of a weapon during the commission of a violent
crime. And ---

MR. JEPERTINGER: Your Honor, in terms of that, there are
three qualifying offenses in that regard because he’s charged
with armed robbery, burglary first degree and kidnaping. So
either one of the three will suffice.

THE COURT: All right. And unlawful possession of a firearm
by a person convicted of a violent offense. I'm going to charge
then that burglary second is, - indeed a violent crime. I'm going
to also give them sort of a curative charge saying how they can
use the prior conviction of the Defendant. It doesn’t have
anything to do with whether he’s guilty of this offense, but
has to do with his credibility or whether it meets the
particular elemént_of the offense.

All right. The Defendant has- requested receiving stolenl
goods. of course, he has not been indicted for that. He can’t
be convicted of'that.-Bﬁt what do you think? They’ve .talked
about receiving stolen goods énd he’s either going to be
convicted of armed robbery, burglary or kidnaping and receiving
stolen goods is not a lesser included offense of that. But what
is your position with regard to whether or not they’re charged
with the law concerning receiving stolen goods?

MR. JEPERTINGER: I don’t think it should be charged, Your
Honor. In my opinion, if it’s impossible to convict him of it.

THE COURT: Well, there’s been some discussion of it and,
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of course, Mr. Wilson’s going to say that he’s guilty of
receiving stolen goods, but:-not the offenses for which he’s

been charged. What would be wrong with letting the jury know

what receiving stolen goods is? And more importantly, it would

be reversible error if I did not do that?

MR. JEPERTINGER: All right.

THE COURT: I’'m asking.

MR. JEPERTINGER: I think -- I'm going back, thinking back
to a case that they felt that if it wasn;t charged, even.though

they did not call it a lesser included offense, that, that

should have been an option available. So, if you charge it, you

charge it.

THE COURT: Okay. I think I am going to charge the
substantive offense of receiving stolen goods and it’s going to
be incumbent upon you to explain to them that that’s not what
he’s charged with.

MR. JEPERTINGER: Yeah.

THE COURT: And that ---

MR. JEPERTINGER: Herein lies the problem. I did not put up
any value in terms of what he received, so I guess —--

THE COURT: Well, nobody can convict him of it. What
they’re just saying is, that he’s guilty of something other
than what he’s charged. They say receiving stolen goods and I
really don’t understand how we could value it.

MR. JEPERTINGER: Well, I mean, are you making that an
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option for him to be found guilty of only receiving stolen

goods?

THE COURT: No, absolutely not because he’s not indicted
for that. He’s going to be —-- it’s not a lesser included
offense, so it can’t be ---

MR. JEPERTINGER: So, I mean, what significance would it
have that he’s only guilty of receiving stolen -- I think he
can argue it without you charging it.

THE COURT: Okay. What is the Defense’s position on that?

MR. WILSON: This is the reason £hat we want it charged,
Your Honor, so that the jury can understand that while he may
have committed a crime it is not -- because in their minds, if
they think he got the stolen property and that somehow made him
a party or a part of -- because His Honor is saying he’s going
to charge the hand of one is the hand of all. Well, he ends up
with part of the jewelry under -- at least under'our theory of
the case and so the jury is now thinking that, okay, well, he
ends up with a part of the jewelry, so he is a part of that
hand. So, he’s the part of the hand of one is the hand of all.
So ,now he’s guilty of everything because he --—-

THE COURT: If you read the charge on the hand of one, the
hand of all, it requires that he be present.

MR. WILSON: Well, I know. But -- and I think -- and I
understand that distinction. It’s just that I think that gets

confusing sometimes. And, you know, honestly, I believe that
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the jury ought to be able to find him guilty of receiving
stolen goods. |

THE COURT: I'm interested for you to tell me how you can
do that because it’s not a lesser included offense and he has
not been indicted for that. It’s absolutely impossible for that
to be the case.

MR. WILSON: Well, I'm not sure. I mean, I don’t know
exactly how to do it, other than if the Court charges it and it
can be on the, on the sentencing sﬁeet'if -—=

THE COURT: You mean on the verdict form?

MR." WILSON: Yes, sir. I'm sorry. I said sentencing sheet.
The verdict form.

THE COURT: Nol I don’t think I can do that.

MR. WILSON: I'm sorry?

THE COURT: And what you -- I assume it would be incumbent
upon you to say that he’s guilty of this and therefore, not
guilty of the other, you need to find him not guilty.

MR. WILSON: Right.

THE COURT: If it were a lesser included offense, like if
there was some evidence that it was, there’s a question -- if
he would have gotten up on the stand and said I’d gone into the
house but I did not have a gun and strong arm robbery is a
lesser included offense of armed robbery, but receiving stolen
goods isn’t.

MR. WILSON: Well, part of what, part of what the Court
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will tell the jury is more like that the Court tells them what
the law is and not the iawyers. So, for me to get up and argue
to them something that you don’t say is the law -- I'm standing
there arguing, you know, .that it’s accessory after the fact or
I'm arguing receiving stolen goods and there is no charge on
that from the Court, then the jury will think, okay, well, the
Judge didn’t say that, so I can’t consider that in any event.

THE COURT: All right. 'I'm goihg to charge receiving stolen
goods and it’s going £o be incumbent upon y’all. to explain what
your relative posifion is.

MR. WILSON: Yes, sir.

THE COURT: How about accesSoryrafter the fact? What do you
think about that? |

MR. JEEERTINGER: Judge, based on his testimony he wasn’t
there and did nothing. I mean, if you’ve got a receiving stolen
goods, I mean, that -- if you take his testimony as a -hundred
percent true and accurate, thekonly thing he did was receive’
stolen goods.

_THE COURT: Right.

MR. JEPERTINGER: He didn’t aid or abet.

THE COURT: Okay. What do you have to say about that?

MR. WILSON: Well, I think that he did if you listeﬂ to his
story, because the police say that he came to them at first,
that he concealed the crime, he iied about it to them,

according to them, which could be considered, you know,
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concealing the crime or simply helping them ---

THE COURT: A misprision of felony.

MR. WILSON: Right. To get away.

THE COURT: What do you think about that, Mr. Jepertinger?
I'm not really iﬁblined to —-—-

MR. JEPERTINGER: I don’t think it would apply, Jgdge, in
this case. |

MR. WILSON: Your Honor,; one last thing before you make
that ruling. The other thing is, is that at the jail, if you’ll
remember, one of the single pieces of this éase is-their claim |
that he called --"in fact, they played the tape for the jury
where this Defendant called the co-defendants or which they’fe‘
alleging are co-defendants to warn them about the fact that the
police was after them.

THE COURT: I think that would probably be a separate-
crime, not accessory after the fact.

MR. WILSON: I think my ---

THE COURT: It would be obstruction of justice and
misprision of a felony, and maybe a whole bunch of other
things. I don’t think it’s an accessory after the fact. All
right. Your request is noted for the record, but I’'m not going
to charge accessory after the fact. How about, Mr. Jepertinger,
he’s requested I charge probable cause to arrest.

MR. JEPERTINGER: I’ve never heard that charge charged,

Your Honor. I think it’s an improper charge. Your Honor, the
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Grand Jury indicted this case. Okay? They found that it was
probable cause..

THE COURT: Right.

MR. JEPERTINGER: Okay? And so it goes past probable cause

"to arrest. I mean, you know, the subject-matter jurisdiction

related to this ---
THE COURT: I don’t think that’s really an issue in this

case and your objection is noted on the record. I mean, your

request is noted on the record, Mr. Wilson.

MR;'WILSON: Thank.youy Your Honor.

THE COURT: All.right. And the mere presenée, this is a
separate'charge on mere presence and I think the Charge with
regard to the hand of one addresses that very issue.

MR. JEPERTINGER: It does.

THE COURT: And Ifm going to allow you to listen fo my

charge on hand of one is the hand of all. And at the conclusion

-- well, I'm going to look at it. You know, the hand of one the

hand of all addresses that very clearly. However, mere presénce
at the scene of a crime is not sufficient to conQictvone. It’s
a principle on the theory of aiding. and abetting and it
explains it in great detail. I'm going to aliow you .to iisten
to that. And if -- and you can make an additionél requeét if
you aren’t satisfied that it handles that. Ivdon’t know whether
I will or not. How about aiding, abetting and accomplice
liability?
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MR. JEPERTINGER: Your Honor, I saw that and it looks like

your hand of one hand of all charge. It’s the same thing,

Judge.
THE COURT: It’s the same thing. All right. And intent?
MR. JEPERTINGER: Intent’s part of the law. These crimes
are crimes of intent. I’m sure you have a charge on it.

THE COURT: All of the elements are set forth on the -- I'm
not even going to charge, specifically charge this on intent,
but it’s covered in my charge. All right. Specific requests

from the State?

MR. JEPERTINGER: No, Judge. We’re fine with what you’re
charging. | ;

THE COURT: Well, I want y’all to come and take a look at
the verdict form.

MR. WILSON: Your Honor, beere we move forward, there were
a couple more, alibi and prior knowledge.

THE COURT: Was 1it?

LAW CLERK: I may have given them back to her.

MR. JEPERTINGER: That’s the state of tHe law, Judge.

THE COURT: What is?

MR. JEPERTINGER: In terms of alibi.

THE COURT: Yes. Prior knowledge is covered in my charge..
And no objection tolthe alibi charge?

MR. JEPERTINGER: No.

THE COURT: Okay. I want y’all to come forward and take a
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look at the verdict form.
(Brief bench conference held 6ff-the record.)

THE COURT: All right. Very good. Mr. Jepertinger, are you
in agreement with the verdict form?

MR. JEPERTINGER: Yes, sir, absolutely.

THE COURT: Mr. Wilson, are you in agreement with the
verdict form?

MR. WILSON: I am, Your Honor, yes, sir.

THE COURT: All right. We are going to recess uﬁtil one

thirty and come back for closing arguments.

MR. WILSON: Thank you, Your Honor.

THE COURT: Mr. Wilson, obviously, you go first.

MR. WILSON: Yes, sir.

THE COURT: All right. We’ll stand at ease until one-
thirty.

THE BAILIFF: Judge, you want me to bring the jury in now?

THE COURT: Yes, we can bring them out.

(Jury in at 11:43 AM)

THE COURT: Mr. Foreman, ladies and gentlemen of the jury,

you have heard all of thé evidence that’s going to be presented

in this case. And now we’re going to break for lunch and we’re
going to come back at one-thirty and then we’ll have closing
arguments. Closing arguments are going to be very similar in
form to opening statements. However, they’re going to be truly

argumentative in nature because these very fine lawyers are
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going to be able to point to the evidence that supports their
relative theories. What they have to say is not evidence, but

it will aid you immensely in your deliberation process. So,

when we come back, you need to come back with an- attentive mind

"and pay very close attention to what they tell you. We're-

getting close to the end of this trial. But once again, it’s

not time to start talking about the case. Don’t talk about the

cdse amongst yourselves or with anyone else. Y’all have to hear

-the closing arguments. You have to hear my charge on the law.

And then I'1ll give you instructions on when to begin
deliberanions. But until then, do not do that. Do not do.any
independent investigation. Do not discuss it amongst yourselves
or with anyone else. Everyone remain seated as the jury exits

the courtroom. One-thirty. One-thirty sharp.

(Jury out at 11:45 AM)

THE COURT: All riéht. Anything from-the State?

MR. JEPERTINGER: No, sir.

THE COURT:VAnything from Defense?

MR. WILSON: No, sir.

THE COURT: All right. We’ll stand at ease until one
thirty. |
AFTERNOON - JUNE 18, 2015

THE COURT: Please be seated. Good afternoon everybody.
Anything from the State before we proceed?

MR. JEPERTINGER: No, sir.
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THE COURT: Anything from the Defense?
MR. WILSON: No, sir.
THE COURT: Are you ready?
MR. WILSON: Yes, sir.
THE COURT: All right. Bring in the jury.

(Jury in at 1:34 PM)
THE COURT: Mr. Foreman, ladies and gentlemen of fhe jury.

Thank you for being here and being here on time. As I mentioned

earlier, we’re about to proceed forward with closing arguments.

'Pay very close attention. Mr. Wilson.

MR. WILSON: Thank you, Your Honor.

s

CLOSING ARGUMENT

BY MR. WILSON:

Mr. Foreman and ladies and gentlemen, we’ve been here now
for four days and I know at the outset of this trial I said to
you that I know when you got youf summons to appear, that you
probably could think of a hundred different'things that you’d
rather do than to sit here and listen to lawyers go at it, for
four days as it turned out. But I also told you that there is

probably no more important place that you could be, because

there is really no more important service that you could

render, maybe other than military service during a time of war,
than serving on a‘jury, because you stand between the State of
South Carolina and every defendant who'’'s broﬁght into this

courtroom. Otherwise, the State would have the last word about
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what happens to a person. And think about what kind of world
that would be if the government got to decide what happens to
you. Not that they don’t already do a lot of that, but what
kind of world would that be if the State had the final word?
Well, they don’t because our system doesn’t work that way and
there may be other systems where in other céuntries where they
do things differently, but I can tell you after having
practiced law for all these thirty-plus years, that I don’t
know of a fairer system than the one we havei It’s not perfect.
It has.its flaws, but it’s the best out there and until
something else comes along, it’s the best we’ve got.

The cardinal rule is that every defendant, no matter how
minor or no matter how serious the charge, is presumed to be
innocent. He’s presumed to be not guilty of the offense that he
is charged with or she is charged with until and unless the
State of South Carolina, through their prosecutors, can bring
you sufficient evidence to prove that the person actually
committed the crime beyond a reasonable doubt. Not that they
committed some other crime, but that they committed the exact
crimes for which they have been charged and that they must
bring you proof which satisfies you beyond a reasonable doubt.

And you say, well, ockay, well, what does that mean? What
is a reasonable doubt? It’s a doubt for which you, as an honest
juror who’s seeking the truth, can give a reason. Something

that would cause you to hesitate to act and when you come to
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jury service, I think the best tool of all is your good common
sense. You don’t leave it at home when you come to jury
service. You bring that with you. You bring your life
experiences with you and you use those things to try to
determine if there is a doubt and if there is a reason for that
doubt. |

Let me also say to you that it ;s almost impossible for a
defendant, any defendant, to prove that he or she did not do
something. I can say it. I can tell you, well, I was home by
myself watching the Ed Sullivan Show or whatever comes on
nowadays, but how can I prove to you that I was home? So, the
law does not place the responsibility of proVing that on the
defendant. That-respénsibility rests with“the State of Souﬁh
Carolina, because they’re the ones who chose to arrest you‘and
charge you. So, when they make that choice, along with that
choice, is the responsibility to prove that you ‘and no other
person actually committed the offense.

We’re going to talk during the -- His Honor is going to
talk with you about what we call credibility of witnesses and
what does that mean? And I think I mentionéd that to you at the
outset, as well. Credibility of witnesses simply means
believébility and in assessing a person’s beiievability or
credibility of a witness, what you’re looking for is, did the
witness say something inconsistent with what he or she said on

the witness stand at some other time? Was the witness hesitant
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about what he or she said? Did the witness really have an
opportunity to observe and know for a faét what the witness is
testifying fo? Did the witness contradict themselves at other
times? Those are the kinds of things. Because if the witness is
contradicting him or herself on some previous occasion, then
yéu ﬁay decide that, well, I don’t really want to believe what

this person says because theyvsaid something different at

-another time. Or they weren’t real sure the first time but now

they’re sure now. And why, if they weren’t sure the day after
it happened, whyiwould they be sure a year-and-a-half later?
So,lthose aré the kinds of things that I would submit to you‘
wguld go into thHe credibility or believability of the witness.
- Now, let me say‘at the very outset, I don’t know Mr. & Ms.
Murphy. I havebnever mét them before this trial. They seem like
really nice péople and I’m‘sure they are and I'm suré thaf they
believe what they are saying to you:. I don’t have any real
doubt about that in my mind, but that’s not the issue. The
issue is not whether they'believe it. The issue is whether
that’s how it happened. I always believe that I'm going to hit
the lottery. It just doesn’t happen. Every time I go by one of
those tickets -- I'm not buying anymore. My point simply is, is
that simply because you believe something, that doesn’t mean
that it’s true. It just doés not. And no matter how nice of
people they are -- and the other thing I will tell you and I

think I said this to you at the outset, I have absoclutely no
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doubt that somebody robbed Mr. & Ms. Murphy. I don’t have any

‘dispute about that. And if that were the issue here, we

wouldn’t even be here, because I have absolutely no doubt
somebody did exactly to them what they say happened to them.
That is not the issue. The issue 1is, who did it. That’s the
issue. And that’s why we’re here. What happened to Mr. & Ms.
Murphy shouldn’t happen to anybody. Every person ought to be
able to be safe and secure in their own homes. When you. .go to
your home -- and if you’re going to be safeAanywhere, your
home, your church, your school,-those afe the placés,that you
ought to be safe. We ought not have to worry abéut somebody
pointing a gun in your-face and pushihg you in your hquse and
making you get on the floor andlthéy should'not.haQe had to
endure that aﬁd the people who did it ought to be punished for
it. A

We're here to decide and determine whether dr not Michael
Brooks was one of those people. That’s the‘sole issue in this
case, not whether it happened. Whét they said is undisputed
about what happened to them in.their home. That’s not the
issue. The issue is, who did it to them.

Let’s talk about that and let’s talk about what happened
in this case, how this all. got out of whack here. Because see,
the police in this case, when this crime happens, they don’t
have a suspect. Not only do they not have a suspect, they don’t

even have a good description of a suspect. The only description
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that they had was it was a tall African American male and I
think at some point somebody said he was of muscular build.
That’s it. That’s all thét they have. The police then started
searching, trying to find some of the jewelry and they did.
They went to the pawn shops. One of the pawn shop people called
them back and said, hey, look, I saw a lady in here with it a
few days ago or é day ago or last night or whenever it was.
They track her down, Miss Peaches. And they then get from her
that, yes, she got the medallion from Tasha McNeil. They then
go to Tasha McNeil, which they should have, and they talk to
Tasha McNeil to find out whére she got the medallion from. Now,
mind yéﬁ, they didn’t charge Peaches. She’s. the one who's got
it.'They didn’t chdrge her. They go to Tasha McNeill,  they
didn’t charge her. And do you know the reason? Because the only
description they had was onhe of a tall African Américan male.
Well/ neithér‘Tasha nor Miss Peaches fit that description. Miss
Peaches is white. Even though Tasha’s black, she’s not a male

and she’s not really that tall. So, that couldn’t work.

. So, then they go, based on what Tasha tells them, they
find Mr. Brooks, who had the -- who she said she purchased the
medallion from. So, they go to him. Unfortunately for Mr.

Brooks, he is a tall African American male and that’s where the
trouble starts, because at this point in time, the police jump
to the conclusion that, well, he’s got the medallion so he must

have been in on it and they never wavered from that position
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from day one. No matter what he said to them, they insisted
that he was in on it.

He told you and they told you that on the 14th they talked
to him. They went back on the 17th and you heard the ?ideotapé
or audiotape from the 17th. You don’t have to ask anybody about
what was said. You’ve got it. You can hear it. He told them the
same story on the 17th of Margh of 2014'fhat he told you in
here today and you can judge that for yourself. You don’t have
to ask anybody. You heard him today. You heard him on March
17th of 2014. But that didn’t satisfy the police because now
that they found the medallioﬁ; they still don’t have a réal
suspect and he wasn’t telling them what they wantéd'to hear. He
never said, “I did it,” or “I was involved in it,” and that
wasn’t enough and even though they spent all this time with him
on this audiotape talking to him, asking him questions -- and
when they talked toAhim on the-1l4th he says what most people
say. Well, I don’t know nothing about it. i don’t want to talk
about it. I don’t know nothing. What -happens? They don’t come
back to him. He calls them, sends for them. He’s locked ﬁp at
the jail. He sends for them. Now, remember‘they’ve already
charged him at this point. He was already arrested and charged
with this armed robbery. There’s no DNA, there is no nothing.
At this point, the only thing that they’ve got is the fact that
Tasha McNeil said she bought the medallion from him. They go

and they arrest him. That’s it. What happens next is, -is that
y P
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they talk to him. They arrest him on the 14th. Said, well, he
won’t talk to them. Then Officer Head, Investigator Head, says
that he was off from work from Friday until Monday. On Monday
when he comes back in, he received a call from Mr. Brooks to
come out to the jail so he can talk to him. He didn’t go back,
voluntarily. He didn’t go back on his own, Mr. Brooks sent for
him. He meets with Mr. Brooks. You heard the results of that
meeting on this tape. There’s no law that said he had to call
Investigator Head and talk to him anymore or anything else, In
fact, he had a legal right not to if he didn’t want to, but he
did and he told them, and you heard him, he didn’t want to tell
on his cousin. This ié his first cousin, but he’s in jail for
some really serious crimes. So, he tells him what happened. He
tells him how he got possession of ﬁhe property, the medallion.
But you see, that wasn’t enough'and he tells them Who the other
person was that was involved, the people that he got the
medallion from.

So, what happens from this point is this: The police had
already made up their minds because they’d already charged him.
On the 14th they charged him. On the 17th when they’re talking
to him, he’s already under charge. They didn’t have any of that
information about who the driver of the green vehiclé was. They
had no DNA. There was nothing, other than the fact that he had
posseséion of that medallion and that was, for them, all they

wanted or needed, and he was a tall African American male. That
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was enough.

Well, it doesn’t get better from there. It actually gets
worse. So, what do they do? They go to Mr. & Ms. Murphy. Ms.
Murphy had told the police I réally don’t know. This is on
March the 3rd. I can’t give you a description of the men who
robbed us. I was face down. I couldn’t tell you. Mr. Murphy
said he didn’t think he could either, but in spite of that,

they took the photographic lineup out to Mr. & Ms. Murphy. Ms.

Murphy couldn’t pick anybody out of the lineup. Mr. Murphy

says, well, I’m not sure but this guy here looks more like him
than anybody else in the photogréphic lineubf Well, there was
one problem. There was never a mention about having facial
hair. But when you look at the picture they picked out, the man
had facial hair. And when you’re giving a description of an
individual who has jusf committed a heinous crime against you,
you’re going to give the best description you’ve got. And if a
man’s got a beard like I’ve got and a mustache like I’ve got, 
how are you not going to notice that?

Well, it gets worée. And even though, even though Mr.
Murphy told the police, you know, I really can’t be sure, they
let him dd it anyway. They said, okay. Well, thét’s fine. Just
go ahead. You say you think he looked more like him than
anybody else. Well, that’s fine with us. He’s a tall African
American male. You know, the other thing that really bothers me

in this case not one time did they ask, well, what complexion
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was the tall African American male? Is he brown, is he black,
is he yellow, is he -- what is his complexion? They didn’t do
it. What did they do? They then go back to the Mufphys later
with a second photographic lineup. This time a photographic .
lineup with Mr. Campbell in it. Now, Mr. Murphy said he
couldn’t pick anybody out of that lineup. Ms. Murphy thought

Mr. Campbell was the person and that’s who she picked. So, now

~you’ve got Ms. Murphy having picked Mr. Campbell and you’ve got

Mr. Murphy having picked Mr. Broocks. Now, if you recall, Ms.
Murphy testified'thaﬁ she really never saw anything, other than
the back of the male who wasltying them up and I think she
referred to him as the shorter>df the two men because she was
face down the Wholé.time;

Now, you think about it for a second, if she never saw
anything:exceptithe back of the persOn}s head, how in the world
do you pick them out of a photographic lineup? How? Well, it
gets worse. And, listen, do I think that the Murphys were
trying to do anything wrong? No, I don’t think thét.'I doh’t»
think that. I think they’re mistaken. Do they believé what they
said? 'I think that they believe that. I think that they’re good
people, but good people make mistakes just like bad pebple make

mistakes. Generally, bad people make a lot more of them but we

,all make them.

Let’s talk about what happens next, because now if you

remember Mr. Brooks is in jail all this time. As I said, you’ve
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got this (Holding up CD) and His Honor will tell fou that if
you want to play this, he’ll.play it for you. I don’t know what
the circumstances will be but it’s in evidence. So, if you want
to listen to the March 17th tape, you have every right to
listen to it.

The other thing, remember when the Solicitor had the Video'
of the bank and he brought it over here and he put it up Here
and he called Mr. Murphy up and I asked Mr. Murphy when he was
on the witness stand about his sight and ﬁim being able to see.
And hé was saying he always had hisvglasses on. He always wears
his glasses, but.then later he changed it and said, well --
when I started cross—examining him —— he told the Sélicitor
that. But then when I started cross—examiﬁing him he said,
wéll, you know, I had had surgery on my eyes and I had a
contact in one eye and I didn’t have anything in the other eye
at the time that' the robbery occurred. Now, remember, the man
that they’re, that they said is the perpetraﬁor came under the
garage. And you have a picture of the garagé, which shows you
how dark it is in the garage. Because  when they apparently --
the gate was up -- but anyway you;ll'have it. It’s in this
stack of pictures that you’ll have back there with you and you
can look at it at'your leisure. |

So, when the man comes up to the door, he says that the
man has a gun in one ﬂand. He finally, after they have some

conversation about well, do you want -- do you need your house
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painted or can I paint your house or something to that effect,
He said, well, no, it’s vinyl and brick and I don’t really need
that service.(And then the man grabs him by the collar and has
got a gun in one hand and he backs him into the house and then
he says, within seconds, he makes him lie down on the floor,
face down.

Remember the video from the bank? The Solicitor played the
video. Now, remember the man in the video from the bank is who?
Mr. Campbell. Ain’t no question about that. Nobody disputes
that. Law enforcement says that. The Solicitor’s saying that.
Nobody disputes that. When he asked Mr. Murphy when he’s
standing there looking at the video,'and he was standing right
over here looking at it and he says is that the man -- do you
see the man that had the‘gun on you in the video? And he just
stands there for maybe forty-five seconds or longer, looking at
the picture and he is this close to it and he still doesn’t
know thét it’s not Mr. Brooks. He finally says, after a long
drawn out pause, no. It’s amaziné that the day after this
robbery, the day of the robbery and on the 14th when they take
them the video -- I'm sorry, the photographic lineups, and then
they take them the second photographic lineup, that they are
having difficulty, but when they come in here a year-and-a-half
later, they’re a hundred percent.positive. Why 1is that? Well,
because who else is sitting over there? And they’ve had an

opportunity to see him again at the bond hearing back in May of
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2014. So, the more they see him, they see the photo, then they
see the bond hearing, okay. That’s got to be the guy. The
police arrested him. So, now they become more and more
convinced and more and more certain that that’s what happened
and that’s who did it.

The other things is that -- let’s talk for a minute about
the police and what we know ébout what they did and what they
didn’t do. They talked with Mr. Brooks, I assume, as'long as
they{wanted'to talk to him. Don’t even know if he had a lawyer
at that point. I wasn’t. But they talked to him however long
they wanted to talk to him. He tells them, I didn't do this. I
was with Danny the manager of the mobilevhome park on the
morning this occurred and not only was I with Danny, we were on
the coﬁputer doing my tax stuff. You listen to the tape. You
will hear Officer Head say yeah, well, I talked to Danny. I
know Danny was doing your taxes and don’t you think for one
second that if Danny had said he was not with him, I did not do
his taxes, I did not see him that morning, that they’d have had
him in here on this witness stand raising his right hand to the
good Lord saying he’s lying? I didn’t have anything to do with
him that day, didn’t see him, he wasn’t at my place. The fact
that Danny ain’t here tells you everything you need to know.

Now, why would the police not go to Danny? Why? Because 1if
Danny says, yeah, ﬁe was with me and, yeah, here’s my computer

and my hard drive and you can send it off to SLED and SLED can
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tell you that we were doing his taxes at ten forty-five or ten-
thirty or eleven o’clock, then their case is gone. That’s why
they didn’t talk to Danny. And he’s begging them to talk to
Danny. Over and over again, he’s begging them. And you see the
thing is, folks, sometimes law enforcement gets so caught up in
getting a‘conviction that they forget about the truth. Yeah, we
want to convict the bad guys: We want to put the criminals in
jail; but when a Defendant is in your custody and they’ve got
him. They’ve got him. He is in their custody. He is with them.
He can’t make anything. In fact, the only thing he can do is
call from the jail and when he calls from the jail, they record

that, too. He is in jail. He is locked up. He can’t get out to

‘help himself and he tells them, go to him. Talk to him. He will

tell you that I was there. He will show you his computer, éhow
you thaﬁ we were doing this and they'did‘not do it. And what I
said to you earlier was, it is almost impossible‘sémetimes>for
a defendant to prove that he didn’t.db something. And here’s an
opportunity, a great opportunity for law enforcement to prove
that he did do it. Have Danny say, no, he wasn’t with me. I
don’t know where he was, but he wasn’t with me.

Now, on the 14th, there’s no méntion of any lawyer but on
the 17th when all of this conversation is going on -- you see,
the whole idea of justice is fairness. What’S»right. You know,
what’s right doesn’t change whether you’re on the side of the

prosecutor or whether you’re on the side of the defense. It
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doesn’t change. What’s just and what’s right doesn’t change.
They wanted him to admit or say that he was somehow involved
and he wouldn’t say it and they weren’t going to do anything
that miéht help him. They weren’t. And you’ll hear on there
where he’s trying toAget them to do that so he.can get out of
jail. Because if they go to Danny and talk to Danny and find
out that he was with Danny and that they gbt the computer to
show that they were on there at that particular timé,.looking
at his taxes or whatever it was,ithen they’ve got no case. So,
they don’t do it and you can’f.ﬁold that against this Defendant
because he’s in jail. |

Well, it gets worse. I asked, I think it was Officer Myers
who tqok the swabs from the buccal swabs, if you remember. For
the DNA, I asked him well, who took those buccal swabs? He
said he took them and that he turned them over to Ms. Miles.
Mr. Myers turned it.bver tb Ms. Miles at some point, but for
nine days he says, well, I had them in my personal locker. Now
the buccal swabs he took from the Murphys, he took them on the
3rd. On the 4th, they were fﬁrned over to her, a day later.
Nine days he held onto his. For what purpose? Why? Why would he
turn theirs over in one day and hold this Defendant’s for nine
days? What possible reason? He couldn’t even give an answer

when I asked him about. He could not give an answer. I still

.don’t know why he did it.

Well, it gets worse. Nine days. What is interesting is
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that sometimes between the 14th and April the 11th, I think,
when he went back in to package and stuff and go execute a
search warrant on this Defendant -- well, théy didn’t have a
search warrant. They went out and talked to his mom and I think
they said that the mom let them search the house. Now, did that
have anything to do with why they held it for nine dayS? I
don't kﬁow. I don’t know. I don’t know. But what’s
uncontradicted is that they held it for nine days. There ain’t
no question‘abouf'that. Then I asked him, he says -- well; you
know, I asked him, well now, what did you get it out for on the
11th? Beéause remember, it wasn’t even sent to SLED until the

17th. I said well, why did you get it out of evidence? He said,

‘well, I had to package it. Why not package it on the 17th, he

day ycu’re going to take it to SLED or the 16th or the 15th?
He had it -- and remember when the evidence custodian from the
Florence Police Department came in and she testified, and I
kept asking her about, you know, the dates and she 'said well,

yeah, he came -- but see he stayed right there with me. That’s

why -- because I asked her about well, logging things in and
out. Because what happens, ladies and gentlemen, is they have a

protocol. Whenever you get a piece of evidence out of te lock
up, you have to sign for it. You have to sign it out. You have
to sign it‘back in. Okay. If you’re touching it, you’ve got to
sign for it. He signs for it, that is Mr. Myers. He signs for

it on the 1l1th. There is no other signature showing that he
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ever signed it back in. The next thing we know is on the 17th
it goes to SLED. And what happened to it between then and the
time it got to SLED on the 1lth and 17th, I don’t know again.
Let’s talk a minute about the DNA, the tape. Because you
see, there is absolutely no evidence to connect this Defendaht
to énything, cher than the faét that he had the-medallion,
until they get the DNA. That’s it. He wasn’t at the bank. The
tape wasn’t at his house. He wasn’t the owner of the green
vehicle. So, then we get DNA. And remenber wﬂen'the lady from
SLED was testifying, I think, Ms. Hines, I think was her name.
If I’m wrong, I apologize. But I think that was her name.
Teresa Hines. Anyway, she said it’s one however many
quadrillion. A number I never even heard of. You what that
means? That you almost have to have the perfect amount of DNA
to make that kind of a match. Like well, maybe if I had some of
your blood or I had some of your saliva. But the suggestion -—
because think about it for a second. And I was amazed. When the
Solicitor got‘up‘—— let me steal his roll of tape for a second.
You know, and he was trying to show you how the DNA might have
gotten on the strips and he tore a piece off and he put it here
and he tore another piece off and he put it here and he said
well,‘you know, it couldn’t have been on there like that. Well,
you know, the amazing thing is, what she testified -- because
think about it, if this Defendant, if this Defendant had been

taping up Mr. & Ms. Murphy with this tape or with any tape and
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-- because you’ve got to -- in order to do it,

you’ve got to hold it and you’ve got to grip it so that you can

tear it off and then put it on the person or wrap it around

them or whatever it is you’'re trying to do. Well, vyou see this?

Because you’ve got to hold it enough to be able to pull it and

do it and then you’ve got to tear it off. Now, the amazing part

is, there is

that roll of

DNA, nothing.

his DNA on a

Murphy. Now,

according to.

gun; not the

nothing, no DNA-of this Defendant on this roll, on
tape according to SLED, not.a single piece of his
But they said that there is a perfectvamount of

pieée of tape, which is on the wrist of Mr.

think about Mr. & Ms. Mﬁrpﬁy'both say that,

them, fhis would have been the man holding“the

man taping them up. If he’s holding the gun, then

he doesn’t have the tape. Sbmebody else has got the tape

according to

them and the amazing thing is, this guy Terrance,

he is considered a minor contributor to the DNA. Now, if he is

the actual guy who’s‘taping them up -- and remember how they

described him. They said he’s a short ugly guy or something

like that I think is what they said, with the. bumps’ around his

mouth or some craziness, but that’s how they described him. So

they want Terrance to be the short guy. So, the short guy is

the one who is doing the taping. Well, if the short guy is the

one who’s doing the taping, wouldn’t he be the major

contributor,

because he’s the one having to pull the tape off,

tie it around Mr. Murphy’s arms, tie it around Mr. Murphy’s
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legs, tie up Ms. Murphy and tie Ms. Murphy’s legs? His DNA
should be all over that tape and the rolil, but you know what’s
even more amazing, Mr. Murphy says that he ménaged to wiggle
his out and get his tape off. And you can see it in the little
bag. It’s in pieces where hé ripped it to,t£y<to»get it. Not
one bif of his,DNA is on that tape. And the tape’s on his arms
and he’s getting it off.'Nét one bit of his DNA is on that
tape. How can that,possiblyfbe? He’s not only handling it,
he'sitqking it off of himself. And SLED said, oh, .no. None of
his DNA is on it. But even more amazing, there~i§ none of Ms.
Murphy/s DNA on fhe tabe{ None. None. ﬁow did itléet on thefe?

How did it get on there. Think about it.

Let’s assume for the .sake of argument that at some prior
time -- because even that doesn’t make sense. Let’s assume for
the sake of argument, that this Defendant had touched that roll

of tape a month earlier and he touched a piece of it on. the

top, handled:it like this and toﬁched a piece of it on the top.

‘Because they’re saying that the DNA that was found was on the

smooth part of the tape. They didn’t say on the side or on the
sticky paft. And remember, remember now, she séid -- and I
think this is critical. She says that it was still unseparated,
that she‘didn’t separate the sticky parts from the smooth parts
of the tapé. They were still all stuck together and she never
actually tested the sticky -part at all, according to her. So

now, if the tape is pulled off and wrapped around Mr. Murphy’s
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hands, as the Solicitor would suggest, then it would héve been
wrapped over so it would have been under the sticky part of the
tape anyway. If the Defendant had at some previous time touched
it, had given it, if he’d touched this at some previous time
and somehow that tape ended up at that house on that day, it
would have been on the top here. Well, the problem with that
is, it was already wrapped around Mr. Murphy’s hands multiple
times. And you-can see -- I mean there must be three yards of
tapevthat was wrapped around Mr. Murphy’s hands. So how would
the_DNA be there? They all testified that the tall man, the man
with the gun, which they’re trying to say is this Defendant
never touched ﬁhe tape in their presence. Never. Not one person
says that. But his perfect DNA is on the tape. You know, I'm
too old to believe in fairy tales and I’'m too old to believe in
coincidences and before we put people in jail for the rest of
their life, we need to be éerﬁain. Aﬁd you oughtvnot to have to
guess. You ought not have to be ‘left to surmise or to wonder or
think or -- that’s the State’s job to produce evidence that'’s
beyond a reasonable doubt. And if anything, there’s a lot more
questions here than there are answers.

Let me say this to you. Sometimes with law enforcement the
problem is, they rush to judgment. Not all the time, but
sometimes. And that’s what happened here. They made up their
minds that he was the man from the moment they heard that he

had somehow had'possession of that medallion. Maybe it was
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because he had a criminal record in the past. Maybe it was
because he was a tall African American male. But for whatever
reason, they‘made.up their mind and they never wavered from
that moment. In fact, you heard him.testify. They didn’t even
think that this guy Terrance existed.

But the other important thing here.is this. Both Mr.
Campbell and Mr. Brooks.are tall African American males,bboth
of muscular build. But isn’t.it amazing that the car belonged
to Mr. Campbell, the tape belonged to Mr. Campbell, found a£
his house. Mr. Campbell was the one who Ms. Murphy picks out.
Mr. Campbell is the one who’s on the video at the bank with Mr.
Murphy. And even -Mr. Murphy has some difficulty, I would submit
to you, trying to decipher bétween the two. And as I said, it
really doesn’t matter whether I think they looked alike or
don’t.think they look alike, what really matters is whether Mr.
& Mst Murphy think.thaf_they look alike. And obviously they
did, because. one of them picked h;m out and the other one was
having tréuble trying to determine that it Qasn't the same
person on the video.

The other thing that I would say to you, ladies and
gentlemen is this, is that in every criminal trialla Defendant
is charged and His Honor is going to instruct you to the law.
If I say something that’s inconsistent with anything His Honor
tells you the law is, then you just disregard what I said. I

would not intentionally mislead vyou, but sometimes I misstate

THE STATE OF SOUTH CAROLINA VERSUS MICHAEL DONTA BROOKS



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

543

584
things or I'm saying something because I’'m thinking about
something else or I'm trying to apply it in a way that it
doesn’t really apply. But His Honor will tell you what the law
is and that’s his job and not mine. And I’'m certainly not
trying to invade his province whatsoever.

The only thing that Michael Brooks did wrong, he never
should have taken possession of that medallion. It was stolen
property. He knew it was stolen property and he took it and he
sold it. And is that a crime? Yeah, it’s probably called
receiving stolen goods. But it’s not armed robbery. It’s not
kidnaping. It’s not burglary first degree. It’s not being a
feldn in posséssion of a weapon or a felon in possession of a
weapon during the course of a violent crime. It’s none of those
things. He was not a part of any of this. And even if you
believe that he shouldn’t have gotten the jewelry from these
people who took it, that doesn’t make him a party to this crime
and it does not make him the hand of one, the hand of all. His
Honor will charge you that there is a rule of law éalled the
hand of one and the hand of all. And basically, what that means
if two or more people combine or assist in committing a crime,
that generally all of them are equally guilty, no matter which
one held the gun and which one went in the house.

But my point is, is that he was not present at that house.
He had absblutely nothing to do with that robbery, othetr than

he received the stolen items that they had. And that’s the only
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thing that they have proved. They have not proven anything else
and he’s not charged with that.

I’'m always mindful that when I stand up and I talk, that
inevitably there are ten things that I want to tell you and I
forget nine of them and no matter how long I’ve done this, I
still run into that from time to time and I don’t get a chance
to ge£ back up and ﬁalk‘again. The Staté will have it’s
opportunity to talk. They will get the last word. That’s our
system. That’s how things work. And I'm comfortable with that.
That’s how it’s been for the whole thirty-plus years that I
have been practicing law and I doh’t suspect it’s going to
change anytime soon.

But let me say this before I finish: Michael Brooks may be
a lot of things. And, yeah, he has a criminal record. But he’s
not on trial today for his criminal record. He’s not on trial
because in 2012 he did something or 2006 he did something. That |
is not what we’re here for. Even as Michael Brooks sits where |
he sits at this moment, he is presumed to be innocent of each

and every charge that have been levied against him. And I often

tell jurors that it’s not really the Defendant who’s on trial.

It’s really the State. Because see, the law places'the burden

on the State to come in and to prove these allegations beyond a
reasonable doubt. Now, in a civil case, you don’t have toc prove '
things beyond a reasocnable doubt. You get in an automobile

accident and you go there, and whoever’s got the more likely
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than not, they win, okay? That’s how it works. Not so in a
criminal trial. In a criminal trial, you not only got to prove
more, you’'ve got to reach that whole level of beyond a
reasonable doubt and it’s the highest standard in the law. So
if you get in your jury room -- you say, well, yeah, it could
have happened that way or maybe it did or that’s possible,
well, fhen you’ve already made your decision because then your
answer would be not guilty because that would mean that tﬁe
State had not proven its case beyond a reasonable doubt.
Because when'you enter your verdict; if 1it’s anything other
than noﬁ guilty, then you would have to say that the State has
proven its case beyond every reasonable doubt to you. And if
you have any hesitation, then they have not met their burden.

You can see my efficient paralegal is always trying to
help me and because I'm old, I can’t read without my glasses
either, so -- so let me finish up and just say to you lastly.
If you end up with more questions than answers about what this
or what or why is it that way or what happened or who did this
or who did that, again, then you’ve already made the decision
because then the answer, the only answer is not guilty because
you have to be firmly convinced of the guilt of the accused or
you must find him not guilty. And I don’t think you have to go
any further than Danny to do that. You don’t.have to go any
further. Why wasn’t Danny brought here? Why wasn’t he

contacted by the police? Why wasn’t the computer that Danny
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was using brought -- got by the police and sent to SLED to try
to show that he was not with Danny on that day? Just food for
thought, folks. I simply ask you to do this.

And I have paid very close attention to you during the
course of this trial and I know that you have paid close
attention to the witnesses who’ve testified and you’ve listened
very attentively to me and to Mr. Jepertinger here and Mr.
Richardson as we’ve gone through this trial and I appreciate
that on behalf of this Defendant and I'm sure on behalf of
these victims as well. Because the only thing that any -of us
are entitled to is a fair and impartial trial. Nothing more or
nothing less. You have no enemies to punish. You have no
friends to reward. You job is simply to do justice. And justice
in this case is not guilty. Thank you very much.

THE COURT: Thank you, Mr. Wilson. Mr. Foreman, ladies and
gentlemen of the jury, we’'re going to take a recess for a
moment. Y’all have been sitting for more than an hour. I'm
going to have you return to the jury room, but once again, do
not discuss the case.

- {(Jury out at 2:34 PM)
THE COURT: We’ll stand at ease for five minutes.
(Brief break)

THE COURT: All right. Anything from the State before we

proceed?

MR. JEPERTINGER: No, sir.
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THE COURT: Anything from Defense?
MR. WILSON: No, sir. -
THE COURT: All right. We’re ready for the jury.
(Jury in at 2:45 PM)
. THE COURT: Mr. Foreman, ladies and gentlemen of the jury,
pay very close attention. Mr. Jepertinger, you’re recognized.

MR. JEPERTINGER: Yes, sir. Thank you so much.

CLOSING ARGUMENT

BY MR. JEPERTINGER:

Children born during.World War II, both Cara and Larry
Murphy whb ére now seventy-six and one seventy-five, some might
consider in the sunset of their lives. Who knows? Only the
good Lord cén tell you that. Eut I tell you what, folks, never
in their lives would they ever imagine that the last thoughts
that went through their mind at about gquarter to twelve on
March the 3rd, 2014, was that our déughter may find our dead
bodies in»oﬁr den when two perpetrators came into house, bound
us like animals in our hoﬁse, with Larry having to crawl like
an animal to the kitchen to get a ‘pair of scissors to cut his
bonds loose.

Now, Mr. Wilson, who I greatly respect and has been a
friend of mine for years, says this is d@ question of who did
it. Well, ladies and gentlemen, we know who did it, who was
involved. There is no question in my mind that you have a good

synopsis of what happened that day.
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1 But to review briefly: About nine-fifteen, Larry went to
2 the SCB&T up here at Palﬁetto Street with $2100.00 of the
3 choir’s money. Let me just stop there and say this. One of the
4 things Judge.Nettles is going to tell you during his charge to
5 you, that in assessing a witness and their credibility, you can
6 consider their demeanor, consider their forthrightness to you,
7 consider all those things, but we know that he’s a credigle
8 individual, a trusﬁworthy individual. How do we know that?
9 Just by the very fact of being entrusted with thnty—one
10 hundred dollars by other choir members. Contrast that with the
11 Defendant in this case. What do we know abbut him? A robber,.
12 burglar, cocaine possessor, those are the individuals we’re
13 dealing with in this case. Cara Murphy, a teacher of the deaf
14 for thirty—twovyears. Going to be, I guess, mérried for forty-
15 seven coming up. |
16 ‘What happened? vArpredator, as Mr. Richardson called him
17 during opening statement, was waiting, not maybe directly
18 because Larry went into the bank first and here comes Greg
19 Campbell and you’ll be able to see that on the SCB&T video.
20 What do we see? Larry up at the counter with a wad of money
21 right in front of him, wearing a long shirt, wearing those
22 glasses, reading glasses around his neck and an idea was born.
23 in the mind of Gregory Campbell. Had to be. Now, this is where
24 it’s-a little perplexing to me because I don’t have the answers

25 and I'm going to be the first one to admit it. I can’t tell you
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if “Boogie” was with Campbell, whether Brooks was with
Campbell, whether Campbell had to pick those two ub later, I
don’t know about that. But one thing I do know, he had to
follow Mr. Murphy. First, to when he dropped off the deposit
slip to Ann Marie, over off Heritage Lane and then. follow him
to his house and a plan was born in Gregory Campbell’s mind. Is
it so difficult to believe'that his cousin wasn’t included in
that plan? And as you saw from Mr. Gioldasis’ photographs;
their -- #3UU and #3DD and #3XX and #3WW and #3YY -- that green
Tahoe going up and down Berkeley Avenue, casing the place
before the robbery.

Mr. Murphy gets home with Cara there in the kitchen, hears
the doorbell ring. An African American gentleman, taller than
he is, taller than six feet tall, asks if he wants any painting
done. Well, the house is brick and vinyl. It don’t need to be
painted. Here comes the gun. But the one thing he did mention
to you from the stand was this; that fellow who was tall has no
dread locks. Look af the bank video of March the 3rd.
Campbell’s got dreads there. Campbell’s got dreads here. That’s
the one thing he did remember about the height. No, he may not
have remembered the complexioﬁ of the individual, but I don’t
know how many folks are on the working end of the barrel of a
gun that are going to remember a person’s complexion at that
point. When they’re shoving you down to the ground and someone

else is called in and duct taping your hands. Now, this whole
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business of -- they never saw him with duct tape. It doesn’t
take a rocket scientist. He called the other individual from
the house. The other gentleman had to be in the garage and that
other individual was Terrance Baker, no doubt. Look man, when
we get in the house, I'm goipg to give YQU this duct tape now.
You duct tape them. There you go. I'm touching it. I'm grabbing
it. I've got it and I’1l1l give it to the guy.because I’'ve got to
hold the gun and make sure I got control of the situation. That
is how your DNA winds up on that duct tape that was used to

bind the hands of the Murphys. Specifically, the hands of Mr.

Murphy.
And to say'this business -- and this is one thing Mr.
Wilson didn’t want to bring up here. When Brooks sent the -

letter to Justin Head and Ralph Wilson, my attorney, the
Defense Exhibit of April the 7th, 2015, I do not know how my
DNA got on that tape that was used on those‘people, but I have
a feeling you and Bannister did that. It makes no sense. There
is no mention of the incident of him using the duct tape in
February or touching it. You know what that is, folks? 1It’s a
ruse. It’s a ruse to get your mind off the fact that I've got‘
to be able tc say how the DNA got on that duct tape. So it’s
either one of two things; the police planted it on me or
planted it on the tape or I touched it later, even though he
didn’t mention it.

The second prong that he’s got problems with is him saying
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that his DNA was planted by Bannister and Head. If you think
about it, they didn’t get the swab, his DNA, his sample until
April the 2nd, 2014. The tape that was used to bind the wrists
of the Murphys was already'at SLED on Mérch the 21st. You
remember the first SLED expert that lboked for fingerprints?
But then I asked him how about in terms of your evidence
collection expertise. I'm the one that swabbed the tapes. Now,
unless you believe that Thomas Darnell is in on some grand
conspiracy to stick it to Mr. Brooks, there’s only one
reasconable way how that DNA got onto that duct rape. He handed
that roll to Boogie and thét’s how it got on him.

Having said that, one thing that Mr. Wilson’s forgotten
about is the towel. Unless Larry and Cara Murphy’s towel was
over at his home when Gregory Campbell was putting'speakers,
putting speakers into Campbell’s car, how in the world, how in
thé world, how in the world, do we wind up with a situation
that says this} the DNA profile from item 3.1, which is the
towel, is a mixture of at least three individuals; Larry
Murphy, Cara Murphy and Michael Brooks can’t be excluded as
possible contributors to this mixture and the probability of
randomly sélecting unrelated individuals who could have
contributed to this mixture is approximately one in ten. He
can’t be excluded. Larry, Cara and Michael. Who could be
excluded? Gregory Campbell is exciuded as a possible

contributor to this mixture. Remember what he was doing?
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Campbell wasn’t in the house. He was picking things up,
including those jewelry pieces she had. From the kitchen to the
upstairs. Don’t forget about. the towel. They were bound. Larry
got himself free. He got Cara free and called the law. While
this was all going on, remember Megan Barr? Megan Barf came in
and said I saw a green Tahoe with one individual on the outside
of that vehicle. Ladies and gentlemen, no question in my mind
that that individual,wouid fit the description of Gregory '
Campbell while the other two were in the house doing their

business.

From the Defendant, we know he sold the jewelry on the 3rd
to Latasha McNeil. Why did he sell it to her? He needed money.

He absolutely needed money. His lights were cut off. He says‘he
was trying to get his tax return money back and this is
something that I think is absolutely astounding that Mr. Wilson
would say this, but he said it. He said why doesn’t the State
bring Danny in here to. clear up thé Whole thing? My question to
you, ladies and géntleman, if my client is looking at burglary
first, armed robbery, kidﬁaping, and the two weapons charges,
why‘in the world doesn’t he bring him in? It’s his friend. Why
in the world? I ask that question to Mr. Brooks. Where is Danny
if he can vouch for you? Could it be as what Investigator
Williamson testified to? Yeah, I went out and talked to Danny.
You rémember he said that on the statement of March 17th. I

talked to Danny and he said he went back on the 18th, even
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though he didn’t write a report about it, and at the end of his
conversation with him, he still felt the proper charges were

burglary first, armed robbery, kidnaping and the two weapons

charges.
And speaking of the other witness, why in the world didn’t
we hear from this Ron guy if he knew his phone number? Why

didn’t he bring him in to say the .police were doing all these
things that reflects against his mother, which didn’t make
sense to me in any way, shape or form of why‘his cousin, his
first cousin as he called him, would threaten to kill his aunt,
makes no sense. Makes absolutely no sense. So, the police have
a lead. Franklin Jones calls and they go out to see Peaches
Heyward and Peaches tells them that she gets it from Latasha.
Latasha tells them she gets it from Michael. Michael, of
course, corroborates that and they arrest him. He did fit the
description. But the investigation continued, ladies and
gentlemen. It wasn’t a one shot deal here. The DNA confirmed he
was in that house, but not only the DNA, the Murphys did.

Now, let’s discuss that one second because I know Mr.

Wilson brought that up. When I showed the bank video to Mr.

Murphy, he lcoked at it. I asked him was that guy -- referring
to Campbell -- in your‘house and he said, I don’t know. Well,
remember, he never got to see the second guy. Now, in my

opinion, the second guy was Boogie Baker, based on the DNA. And

Campbell was the wheel man. But that was a good answer and a
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truthful answer. When I asked him, was this the guy with the
gun? He did pause. And when Mr. Wilson broughtvthat point out
during cross examination, why did you pause so long, he gave a
very truthful answer, I wanted to be sure. When they brougﬁt
the photo array, the lineup, on March the 14th to Larry, he
looked at it and he said number two resembles the big guy that
went into the, that came in with the gun, came into my house
and put me on the ground. Remember what he also said -- and
this wes a two—dimensional picture -- I'm not seeing body
shape, I'm not seeing -- I’m not hearing his voice, but when I
saw him at that bond hearing and ‘I heard that voice, likewise
for Cara, when I'm at that bond hearing and I hear that voice,
that’s the same voice that said 'if you move —-- excuse the
terminology folks -- bitch, I’'11 shoot you. That voice she
didn”e forget. I asked her, did you hear Gregory Campbell speak
at the bond hearihg? Yes. Was that the same voice? No. When she
saw the picture on the second lineup with Campbell in it, there
is a similarity when yoﬁ lock at Campbell and Brooks. There is.
And you can look at it folks, back there, to your hearts
content. However, the difference, the difference, if you
remember what Larry said once again; the hair’s not right. The
guy -had short hair. He’s got -- Campbell’s got long hair on the
video. He had short hair.

So, they arrested Brooks and they talked to him. On the

14th he knew nothing, but he did know this; that he had the
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jewelry. So, he began to think. How in the world am I going to
get away with it if they can trace the jewelry back to me that
was ‘taken from this place? Well, he did what I call, criminal
mathematics. He figured that a half truth, which equals a whole
lie by the way, would be enough to get the cops off his back.
He knew, he knew this fact. He knew that two individuals went
in the house. ‘So, he gave them two individuals. He knew
Campbell had seen Mr. Murphy at the bank, so he gave them that.
He gave them the green Tahce just in case anybody saw