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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM ORANGEBURG COUNTY
Benjamin H. Culbertson, Circuit Court Judge

2015-CP-38-0910

Sean P. Smith, #347944,

Appellant,
V.
STATE OF SOUTH CAROLINA,
Respondent.
NOTICE OF APPEAL

RECEIVED
DEC -2 2016

$.C. SUPREME COURT

Sean P. Smith, #347944, appeals the Order of Dismissal denying his Application

for Post-Conviction Relief filed November 7, 2016 issued by the Honorable Benjamin H.

Culbertson, Presiding Judge, First Judicial Circuit.

SC Bar No.: 76290
1315 Blanding Street
Columbia, SC 29201
803-708-6767 (phone)
803-708-6769 (fax)
jonathanwallerlaw@gmail.com
ATTORNEY FOR PETITIONER

This "2 day of November, 2016.




M

Other Counsel of Record:
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Post Office Box 11549

Columbia, SC 29211
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STATE OF SOUTH CAROLINA
In The Supreme Court

APPEAL FROM ORANGEBURG COUNTY
Benjamin H. Culbertson, Circuit Court Judge

oo 2015-CP-38-0910

Sean P. Smith, #347944,

Appellant,
\Z
STATE OF SOUTH CAROLINA,
Respondent.
CERTIFICATE OF SERVICE

RECEIVE])
DEC -2 2016

$.C. SUPREME COURT

The undersigned hereby certifies that one copy of the Appellant’s Notice of Appeal

in the above-entitled case has been served upon opposing counsel, J. Clayton Mitchell,

~ Assistant Attorney General, by mailing in an envelope properly addressed with postage

prepaid on this 80+“ day of November, 2016, to his office located at P.O. Box 11549,

Columbia, SC 29211.
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Kelly Giese U




STATE OF SOUTH CAROLINA '@ = IN THE COURT OF COMMONPLEAS
COUNTY OF ORANGEBURG FIRST JUDICIAL cmcurr “

SeanP Sxmth #347944 2015—CP-38-0910

o Apphcant | - o

J

PEERES

State of South Carolina,

.ﬂvm“ﬁ%
ERRUIE -03’113

Respondent.

< uNaITNYY

nog_ao

e
: This matter comes :before the Court pursuant to'an ‘application for post-éénvlctg;p relief .‘
(PCR) filed July 20, 2015. Respondent filed a Return and Motion for More Definite Statement
Jonathan D. Waller, Esquire, was :appointed by thé’ Orangeburg County Clerk of ‘Court to
‘represent Applicant: An -evidentiary hearing was held on May 17, 2016, at thé Dotchéster County

. Courthouse. ‘Applicant was ‘present and represented by Courisel Wallér:'J. Clayton Mitchéll, ‘of
" the South Gardlina-Attomey 'General’sOffice,1i'épre's'éntéd?Reé"i’)"diidént.f-i

- At the PCR hearing, Applicant testified ‘on ‘his oWn "behalf Also testifying’ were
Applicant’s plea counsel, E. Pete Kulmala, Esquire, ‘and Nicholas G. Thomas, Esquire. ‘This
Court had before.it the Orangeburg County Clerk of Court records, Applicanit’s South Carolina

: Department of Corrections records, the appellate records, the PCR application, the Retum',"and

the guilty plea transeript. .. ¥ 7%
: +,+ - PROCEDURAL HISTORY *'' " "

Applicant is presently confined in the South Carolina Departmcntof Correctlons pursuént:“
to orders of commitment of the Clerk of Cort for Orangeburg CountyApphcantwas indicted at
the June 2011 term of the Orangeburg County Grand Jury for” two counts of assault and battery, :

first degree (2011-GS-38-0872; -0873), and armed robbery (201 1-GS—38-0869) Apphcant Was
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- ‘indicted at the September 2011 term of the Charleston County Grand it ury for a second count of
“armed robbery (2011 GS 10-5388) Apphcant was " represented by Counsel Kulmala 1and '
~Thomas. On September 19 2011 Apphcant pled guilty as mdrcted. The Honorable Edgar W '

Dxckson ‘sentenced: Apphcant to ten:(10) years’ imprisonment for each count of assault and

battery, 10 be: served concurrently, and twenty five. (25) years’ 1mpnsonment for each count of R

armed robbery, to be served concurrently.

: Apphcant filed: a motion_for reconsrderanon -of the sentence on September 28, 2011 S

Judge Drckson held.a. hearmg on.the: motion-on’ July'23,-2012.-On-August ‘2,°2012; Judge'

Dickson denied :Applicant’s. motxon for-reconsidération. Apphcant filed a‘notice ‘of appéal 4nd "~~~

. after, Jearning of a transcript of the reconsideration hearing, moved to reconstruct the record The

- State_did not .oppose the reconstruction.The South ~Carolina Couirt "of -Appeals grantedthe

. petition and remanded the matter for.reconstrction.- However, the parties subsequently-agreed to* "~~~ = © *

- -:vacate the order denying the,motion for.reconsideration-and held-a-new:hearing ‘on‘the motion:*

-, 0n, March .13, 2014, .the sparties..convened -before_';;_Judg'e.vDiQkSOn.*Judge:Dick’Sor‘i“denied the

-f:..-_;On D.qgembegg,,zqm, Susan.Barber Hackett,"Esquire, of the Office of Appellate Defenise

 -perfected the, appeal-with.the filing of. an. Anders' brief. “The South- Carolina-Gourt of Appeals ™

dismissed Applicant’s appeal after review on June 17, 2015. State v. Smith, Op. No.-2015-UP-#""

.- 294 (S.C. Ct. App. filed June 1-_:7,";-5'20;.15).;<<;:-Ren;ittitur;iwas--@issned to the lower court on July 06,

’ 2015- SN P I PR R T T R

oD +this .action, Applicant .alleges. that he. is .being-held :in custody-unlawfully for:ithe =+~ - - '~ 3

- following reasoms: . .- “Fu .. Ll Lo T

! Anders v. California, 386 U.S. 738 (1967).
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1, /Ineffective assistance of counsel in-advising Applicant to plead guilty to
the Charleston charge;
a. Failing to present proper mitigation at the sentencing heanng,
b Farlure to move for recusal of J udge Drckson o

"iI'.' APPLICABLELAW T

In a post-convrctron rehef actlon, Apphcant bears the burden of provmg the allegations i in

the apphcatron Butler V. .State 286 S C 441 334 S E 2d 813 (1985) Where the apphcatlon

alleges meffectrve assrstance of counsel as a ground{for relref Applrcant must prove that

"counsel's conduct §O undermmed the proper functronmg of the adversanal process that the tnal

cannot be rehed upon as havmg produced a jllSt result " Stncldand v. Washmgton, 466 U S 668
104 S Ct 2052 2064 80 L Ed 2d 674 692 (1984), Butler, 334 S E 2d 813

The proper measure of performance xs whether the attorney provrded representatron

wrthm the range of competence requrred in nmmal cases. The courts presume that counsel

rendered adequate assrstance and made all s1gmﬁcant decrsrons m the exercrse of reasonable

professronal Judgment Stnckland 466 U S 668 Apphcant must overcome thls presumptron 1n

order to receive relief. Cherry v. State, 300 S C 115 386 S.E. 2d 624 (1989).

Courts use a two-pronged test in evaluatmg allegatrons of meffectrve assistance of

counsel Id. at 117 386 S E 2d at 625 FlISt Apphcant must prove counsel's performance was
defrcrent Id Under thrs prong, courts measure an attorney s performance by 1ts reasonableness )

under prevarlmg profess1onal norms.’ " Id (cltmg Strrckland 466 U S at 688) econd Ay

deﬁcrent performance must have prejudrced Apphcant such that "there 1s a2 reasonable

probabrhty that but for counsel's unprofessronal errors, the result . the proceedmg would have_l |

been dlfferent " Id at 117 18 386 S E2d at 625 Wxth respect to gurlty plea counsel thel

Apphcant must show there 1s a reasonable probablhty that but for counsel's alleged errors, he
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. 52,59.(1985), ;.

C below : A‘_""-‘-:;,.'.-

- would not have pled guilty and would have insisted on going to trial.- Hili'v. Lockhart, 474 US."

L FINDINGS OF FACT AND CONCLUSIONS OF LAW

- This Court has revrewed the testunony presented at the ewdentrary hearmg, observed the ™

}wrmesses presented at the hearmg, passed upon therr credlbtlrty, and werghed the testrmony

accordmgly Further, thrs Court has revrewed the Clerk of Court records regardmg the subject LT

: convrcuons, the gurlty plea transcnpt Apphcant’s records from the South Carohna Department T

~of Con'ectlons, the apphcatron for post-convrctlon rehef and the legal arguments made by the s

'attorneys Pursuant to S C Code Ann § 17-27-80 (2003), thls Court makes the followmg
findmgs of fact based upon all of the probatwe evrdence presented. | A

As T matter of general rmpressron, thls Court ﬁnds Apphcant"s‘testrmony and. .a'sseruons
to be not credlble In cont:rast thls Court ﬁnds Counsel’s testrmony to be credlble and persuasrve

. _These credrbrhty fmdmgs have been apphed to the Court ] findmgs and conclusrons set forth

Ineffecttve Assnstance of Counsel

Advrce Re ar”.»:";:“CharlestonArmedRobbe Char ;-:- e e

Apphcant alleges Counsel Kulmala was meffectrve in adv1smg hun to plead gullty to the |

Charleston County armed robbery charge He argues there was not enough evrdence to convrct
him. that charge Thts Court ﬁnds Apphcant s gurlty plea was entered freely and voluntanly
entered To fmd a guxlty plea is voluntanly and knowmgly entered mto the record must estabhsh

- the defendant had a full understandmg of the consequences of h1s plea and the charges agamst

TS
L

him, Boykm V.. Alabamg, 395 US 238 39S, c: 1709, 23 LEd 2d 274 (1969) Defendants e

knowmg and voluntary waiver of statutory or constrtutronal nghts must be establlshed by g
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complete record, and *may be accomplished by:colloquy between court and defendant, between
court and, defendant’s counsel, or-both.”. Roddy v.: State, 339 S.C. 29, 34, 528 S.E2d 418, 421
(2000) (citing State.v. Ray, 310.S.C..431,.437, 427 S.E.2d 171; 174 (1993)). A guilty plea is a
solemn, judicialladn;i_s‘sﬁign, of :the truth .of the charges -against an individual; thus, a°criminal

inmate's right to .contest.the validity-of such a‘plea-is usually; but not: invariably; ‘foreclosed.

‘Dalton v. State, 376 S.C. 130,.137:38, 654 S.E.2d:870, 874 (Ct."App. 2007) ’-(citir'ig?fBla&kl_édfg e v,
Allison, 431 U.S. 63, 97 S, Ct: 1621, 521, Ed.2d 136 (1977)). Therefore, statements made during
a guilty plea should be considered conclusive unless‘a criminal inmate presents‘valid feasons

why he should be allowed to depart from the truth of his:statements. Crawford v. United States

SIOF2d 347 (Ah CILIOTS). o f oo men ot o 8 i e e g
__,Applicant_ testified that he was-not provided. a -copy-of discovery-and ‘that ‘Counsel
Kulmala did: not discuss all .of: the charges-in.detail.: This testimony.is not-credible. Counsél” ‘.
Kulmala credibly testified that he focused on the charges that the State was planning toitry first. *
Counsel Kulmala explained that:it was in Applicant’s best interests to ‘plead :guilty to all of the
charges even if Applicant believed some -charges:were ‘weaker than others. Counsel Kulmala - '
testified .that Applicant would very likely:be convicted of the Orangeburg armed tobbery ‘and
assault and battery because he was-apprehended after a pursuit. Counsel Kulmala was concerned
 that even if Applicant were to be acquitted after-a trial on the first set-of charges that there may
be .more to cqme.x-x,"l,‘-here were similar robberies:-that investigators® believed “Applicant ‘was
involved in. Counsel. Kulmala testified that he -advised Applicant of the ‘possible life without
parole consequences that could be presented. Further, Applicant cannot now -claim‘that Counsel -
Kulmala.did not.review the evidence :with him -when at the plea he told Judge Dickson that "

Counsel Kulmala did review the evidence. This Court finds Applicant has failed to meet his
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burden in proving Counsel-Kuilmala: #as- ifeffective il “advising ‘him’to"plead “guilty to'the

Charleston charge. Applicant took advan_ta‘gé;bf5.&;f£iibi‘éi)’l'ék?plea dedl arid was able towrap dll of 7 ot

the cases against: him tp in one plea Whets the ‘Stite Would recommend the ‘Sentenices be Tun'

‘concurrently. ‘This-Court finds 'Appli‘caﬁt%;sredr‘ wilth e full anderstanidinig that he ‘could hiave -~

taken the Charleston.charge to tridl but cliose'not to in ‘order to take advantageof a plea ':dééil' ‘and,

therefore; finds:the plea was made freely,volintatily; dad intelligently. - -

+:#Failure to Properly Mitighte'at Senifencing Phase © - <+ 10

e :“,-_Next;i :Applicant-alleges .Counsel ‘Kulmala‘failed-to properly ‘present :ﬁﬁgatiéﬁ “at the
sentencing phase of the -hearing;:-Specifically, he argues tﬁﬁt?tﬁei%éﬁt'éﬁcéﬁhsﬁldﬁ‘géf"tha'ii ﬁé had
anticipated and believes that if a proper mitigation Was done, then he Would have teceived a
more: lenient-sentence: -At:the sentencing phasé,: Counsel * Kiilmala told.fudge"Dxckson that
Applicant became addicted to pain killers afte'a back injiiry and that his addiction drove hi i
steal -drugs: from :the-pharmacies; - (Pled T p;~19:20);* Coinsel Kulifiala" eiriphiasized that
Applicant had a supportive family-who was fresént at the plea. This ‘Court finids this allegationis
without rnerit.z;:Counsel-.=-i-fKulmala~>».pr‘eset1ted‘s=ieth'é’‘»'fnit-i'gatixif‘g''f-c:"if‘é:i‘1‘1%1’'ét""ari‘é*:é'i.»‘"525{')’1’~:"‘-t-he"'i ida in“that
Applicant suffered-from and -was" drive by his-addiction to ‘drugs: Thi§ Coiiit'was fiot ‘presented
with .any additional information ‘or evidence'thit could have ‘been preseiited i Hitigation that
would have likely-influenced-Judge-Dickson’s sentérice:*These facts are particalaily égxﬁ"é"g'i-otis'{:j'5 -
because.Applicant blindly fired-shots from:the in§ide of a'irunk of 4 carat officess in pursmt
This-very likely effected Judge Dickson’s decision to sentence Applicarit to the maximum on the
assault .and battery chirges.Further;:this - Cotirt Hiotes™that “two “midtion’ for “récorisidération™
hearings. were heard .where Counsel Kulmal4 and Thémas presented their ‘case for ‘why ‘the

twenty-five year sentence was too harsh, - 7F
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.. Failure to Move to Have Judge Dickson Recused

. Applicant alleges counsel were ineffective in failing to move to have Judge Dickson
recused. He argues that the victim of the assault was the husbéhd of the clerk of court and that

Judge Dickson could not be impartial due to his relationship with the court 'personﬂél. Applicarif

testified that Judge Dickson gave him a-harsh seritence because he knew the victim’s family.

‘Counsel Thomas testified that he believed Judge Dickson was "impé_rtial ‘and was a good judge to

imposing harsher sentences on any particular crimes. This Court finds Applicant has failed to
meet his burden. Evidence that Judge Dickson was ‘bias or prejudiced was ot presented. See
State v. Jackson, 353 S.C. 625, 627, 578 S.E.2d 744, 745 (S.C. Ct. App."_?._(.)OQ) (holdmg that a
party seeking dxsquahﬁcatxon must present ev1dence of b1as br prejudlce to requxre a judge to
recuse himself.). Thxs allegatxon is demed and dlsmlssed B :

. All Other Allegations

As to any and all allegatlons that were ralsed in the application and not specifically
addressed in this order, the Court finds Apphcant failed to present any evxdence regarding such
allegations. Accordingly, the Court finds Applicant has abandongd any such allegat;oggz L

IV. CONCLUSION B

Based on the foregoing, the Court finds and concludes Applicant has not established any

hear the case, He also testified that Judge Dickson did not and does not have a ‘reputation for |

constitutional violations or deprivations that would require this Court to grant his applicatioﬁ.

Applicant failed to demonstrate counsels’ performance was upreasonable under prevailing
professional norms. Cherry, 300 S.C. at 117-18, 386 S.E.2d at 625; ‘Stalk v. State, 383 S.C. 559,
563, 681 S.E.2d 592, 594 (2009). Therefore, this application for post-conviction relief must be

denied and dismissed with prejudice.
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_ ~The Court notes Applicant must file and serve a notice of appeal within thirty (30) days

.. _from PCR counsel’s receipt of written notice of entry of judgment to secure the appropriate

' appeilate review. See Rule 203, SCACR. Pursuant to Austin v. State, 305 S.C. 453, 409 S.E.2d

- 395 (1991), Applicant has a right to appellate counsel’s assistance in seeking review of the denial

of post-conviction relief. Rule 71.1(g), SCRCP, ‘provides that ‘if Applicant wishes to seek

- -appellate review, PCR counsel .must sérve and file a notice of ‘appeal on Applicant’s hehalf.
- Applicant is directed to South Carolina Appellate Court Rule 243 for appropriate procedures for .- |

- appeal.

IT.IS THEREFORE ORDERED THAT: -

1. :The application for Post-Conviction Relief is denied and dismissed -
with prejudlce, and , o

2. 'Apphcant shall remain in the custody of the South Carolma . o
Department of Corrections to complete service of his sentence. ° R

" AND IT IS SO ORDERED this __ &= Z7. - qayof - DetobEr , 2016.

@Wm b

: BENJAM]’.NH CULBERTSON '
Ptesxdmg Judge T

&Wﬂ»:/ _ South Carolina
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