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STATEMENT OF ISSUE ON APPEAL

1. Whether the court erred in failing to suppress evidence from
appellant’s residence in response to a criminal domestic violence call,
when the evidenéé was not found in plain view in a room in which the
police were searching.

2. Whether the trial erred in failing to suppress evidence from the
Appellant’s resid‘eﬁce when exigent circumstances did not exist to

make a warrantless search. -

STATEMENT OF CASE
Appellant was convicted of possession with the intent to distfibute
marijuana, trafficking in cocaine, and possession of a weapl;on~aftér ajury |
 trial held in Beaufort County on September 16-18, 2013 iﬁefore thé |
Honorable Maite’ Murphy. Respective sentences 6f ﬁvé'years, twenty-five
and five consecutive yearé were imposed. Charlie Jay Johnson, Jr. and
Joenathan S. Chaplin were the trial attorneys for Mr. Wright. Beﬁ T.

Shelton and Mary Concannon were the assistant solicitors.

This appeal follows:



B. The Facts

There are two transcripts submitted as part of the record. The

transcript dat'e_d' May 22'—23, 2013 shall be» referred to as “T-17. The -

transcript dated Séptember 16-18,-2013 shall be referred to as “T-2”.

On August 31, 2011 there was an altercation in the front yard between .

Mr. Wright and Ms. Parlagreco. Mr. Wright kicked Ms. Parlagreco’s car

and dented it. The next door neighbor witnessed the commotion and told the

two parties to stop and became loud and argumentative with his directives.

Ms. Parlagreco was ﬁpset with the damage to her car and called 911. She

gave the address ‘of the house as 219 Mitchellville Road. Thé phone-

disconnééted and the 911 operator called back.

911 Operator:

Ms. Erin Paﬂa_greco:

1t.

911 Opefétor:r
down?

Ms. Erin Parlagreco:

911 Operator:

Ms. Erin Parlagrecoz

Is there a domestic going on there?

No, he just kick my car aﬁd he is goivnvg to pay for
Are you all still fighting or has everything calmed
No we are not fighting.

OK

I have to take my kids to'football practice.



911 Opérator: .

Ms. Erin Parlagreco:

911 Operatbr:

Ms. Erin Parlagreco:

911 Operator:

Ms. Erin Parlagreco: '

911 Operator:

Ms. Erin Parlagreco:

911 Operator:

Ms. Erin Pa‘ﬂagreco:

911 Operator:

Ms. Erin Parlagreco:

911 Operator:

Ms. Erin Parlagreco:

911 Operator:

Ms. Erin Parlagreco:

911 Operator:

Ms. Erin Parlagreco:

911 Operator:

OK Have you left yet? |

No

" OK. Do you need an officer?

He’s not getting ’away with kicking my car.

You want me to send someone to fnake a report? -
Yes |
OK, What color is your hoﬁse‘? 4‘
A whitc;, trailer. |

OK. Single Wide?

" Double wide.

What kind of car are you'in? or

‘An Acura.

What color is the Acura?

Can I just come down and'make the report?
You want to come down to the'ofﬁcve‘?

I’m coming now. | _ .

OK You know where it is?

Yes, on the south it

Yes, and what’s your name?



Ms. Erin Parlagreco: Erin Parlagreco

911 Operator: Erin you said
Ms. Erin Parlagreco: Look at my car, I don’t care look at my car!
911 Operator: What’s his name?

Ms. Erin Parlagreco: - Stanley Wright

911 Operator: Stop arguing with him. Go ahead and leave
Ms. Erin Parlagreco: (huh!) It’s not him it’s the neighbor

| 911 Opefator: "He’s left already

| Cémfﬁotion — Stanley Wright heard saying get out my yard, some
cursing

Ms. Parlagreco: no, why inaudible . Phone hangs up

911 Operator: . Calls back hears musical ringtone with kids sing |
“Twinkle Twinkle Little Star” '

911 Operator: Our guy, no he doesn’t have any warrants Stanley Wright'
Ms. Parlagreco then told the 911 operator that she would not need a unit to

come out that she would come to the station later and make the damage

report. (“T-2” 112; R. 111).



‘The park is located less than 100 yards from the residence. Ms.
Parlagreco testified that she was approached by a female police officer at the.
park aﬁd informed her that she was okay. (“T-2” 113-115;R. 1 12-1 14).‘

Ms. Sonya Ford testified that a female police officer spoke with Ms.
Parlagreco. Ms Parlagreco and Ms. Ford both ideﬁtiﬁed Officer Sally
Irving as the ferﬁale officer that appeared' at the ball park and spoke with Ms.
Parlagreco. Ms. Ford had a brief conversation with Officer irving when she
approached Ms. Parlagreco and Officer Irving as the talked at the car. (“T—Z‘”
- 129-130; R. 128-129). |

Officer Arc.hbellvwas dispatched to a d.omestic at 5:35pm. While .
enroute he received an update from dispétch that they could hear a male in
- background who sounded aggressive or égitated émd that they cou’lld hear a
stmggle take ﬁlace and lost contact With Vicfim. Dispatch sféted they tried
again and lost contact and phone immediately disconnected. (“T-17 31-32;
R. 644-645). However the dispatch audio and the CAPS/CAD reporté does
not indicate that he was told that a struggle had taken place. The CAPS
report states “ref to domestic... male half kicked 17s vehicle & damaged”

(See “T-1” R. 754,761).



' Melanie Smith, communication coordinator at the dispatched center, |
( testilﬁed that Officer Archbell confirmed that he wac at the scene at 5:47 pm.
4, Two minutes later Officer Jonathan Collier arrived at 5v:49 pm. Officer
Sally Irving arrived at the call park-at 6:01 p.m. (“T—l” 68; R. 681).
| ‘Upon h‘is arrival Officer Archbell observed Mr. Wrighft corﬁing out of
thc house. When he contacted Mr. Wright, Mr. Wright stepped out of the
house and abruptly shut the door behind him. Officer testified that Mr. |
Wright kept looking back at the door and that he was nervous and breatﬁiﬁg
heavﬂy (“T-1” 35; R. 648). |
Mr. Wright informed him that he and Ms. Parlagreco had a Verbal |
" altercation because she threw a soda on his car. (“T-l” 35; R. 648). Prior to
Officer Collier walking up, Officer Archbell asked Mr. Wfighf could he
search the holl_llse and Mr. Wright told him no; When Officer Collier Walked
up he informed Archbell that they ‘needed to do Aa protecti\}e sweep to make
sﬁre she was not injured. . (“T-1713; R. 626). o
When Officer Irvmg arrived at the scene, Archbell and Colher ,,

conducted a search of the remdence (“T-17 37-38; R. 650- 651) Ofﬁcer



Collier testified that he performed the sweep within ten minutes after he
arrived on the scene. (“T-1" 21; R. 634).
| The}"/ went inside the resident looking only for 'the'vic‘_tirh in a place
someone could hide bé placed. Some place big enough fér,a'b\({)dy to be
placed in. (“T;l” 45-46; R. 658-659). - S
vOfﬁcers Archbell and Collier further testified that when they arrived
at the scene they saw no evidence of a struggle. Mr. Wright’s clotheslwere
not torn; not bloody, no calls- for 'help, no noise from house. But he was
wor’ried sofnéone may be inside; The only evidence of this belief was what
he received from dispatch. Mr. Wright told him that Efin had left. He was
somewhere on the scéne When Collier was talking to Mr. Wright- about Erin'
whereabouts. (“T-1” 25, 49-50; R. 638, 662-663). He did ﬁot know if any
officer did anything to verify Mr. Wright’s statément that Erin had 1eft. He
ciid ﬂot see them do anything to verify. (“T-1” 51; R. 664). |
During the protective sweep the officers then went into Master
| Bedroom and looked underneath the sink of the bathroom vanity because

they assert it appeared big enough for a body or person to fit in. Inside were

10



the pnrple bag and clear zip lock bag with green substance in it. ’”(““T-l” 17--

18; R. 630-631).

Officer Sally [rving testified that at 6:01 she arrived at the ball field to |
locate the 91 l caller 'The'deputy on the scene told her to go to ballpark. She
went to ballpark first then went to house afterwards (“T -2” 97 R. 96).

She testlﬁed that she did not contact the victim. She d1d not remember
] talklng to someone at the. scene. (“T-2” 91 R. 90) She did not know VlCtlm '
| so she looked for someone in dlstress (“T 2” 92- 93 R 91 92) Ofﬁcer |
, Irvrng repeatedly testlﬁed on drreot examlnatlon that she did not remember
talklng to anyone at the ball field. She testrﬁed that maybe she spoke to
someone. It is possible that she spoke to someone but don’t remember
B talk1ng to anyone But if she did she did not get thelr name or if she spoke to
anyone or not. Then she testlﬁed that she d1d not remember.speakmg to
someone in-distress. (“T- -2” 93- 96 98; R. 92- 95 97) S

After Irving left the ballpark she went to the scene and told officers

Arohbell and Collier that she could not ﬁnd someone who needed as51stance
at,the_ballpark or that came'to her,is‘dis‘tresls-.’ 6fﬁoers Archbell and C—;o-llier

entered the house to conduct the search. (“T-2" 94-98; R. 93-97).

11



Irving testified on cross by the solicitor that she didn’t make contact
with anyone that told her they had a connection with the incideﬂt loCation,
né one said they wanted to press charges and she made no contéct with
anyone that said they had called 911 (“T-2” 105 R. 104)

Ofﬁcer Irving refused to answer the questlon “Is it your testimony

that you did not talk to anyone?” (“T-2” 108; R. 107). |
. J/

Argument

'1. Whether the court erred in failing to suplpress evidence from

appellant’s residence in response to a criminal domestic

violence call, when the evidence was not found in plain view in

a room in which the police were searching.

S.C. Code §16-25-70(H) states in part: “Evidence discovered as a
result of a warrantless search administered pursuant to a complaint filed
under this article is admissible in a court of law:

(1) if it is found:

~ (a) in plain view of a law enforcement officer in a room in wh1ch the officer
is interviewing, detaining, or pursuing a suspect; or

(b).pursuant to a search incident to a lawful arrest for a violation of this
article or for a violation of Chapter 3, Title 16; or ‘
(2) if it is evidence of a violation of this article.

12



An officer may arrest and file criminal charges against a Siispect for any
offense that arises from evidence discovered pursuant to this section. |
Unless otherwise provided for in this section, no evidence of a crime found .
as a result of a warrantless search administered pursuant to a complaint filed
under this article is admissible in ény court of law.”

Officer Archbéll testified thathe was dispatched to Mr. Wright’s
residence in response to a possible domestic violence 911 call on August 31,
2011. He was advised that th¢ female caller was disconnected. When he
afrived to Mr. Wright’s residenée, he saw Mr.}Wr'ight exiting his residence.
Officer Archbell asked Mr. Wright about the; caller and was adviséd that she
Was across the \road at the ba]lﬁeld. : ‘(“‘T.-l” 35R.‘648). ~ Shortly thereafter
Officer Collier arrived. Ofﬁcers Afchbell and Collier testified that they‘
ente>r<.ed the residgnce for j:h,e purpose of conducting a préte_ctive 'sweep to
locate any possible victims. (“T-17 13;R. 620). Théy téstiﬁed that they |
searched closets,ﬁnderneath beds or any piace a victim could po>ssib1y be
concealed. (“T-1” 21; R. 634). During the protective sweei:) the officers

looked underneath a bathroom vahity where the found a bag of suspected

13



marijuana and a Crown Royal bag with a white powdery sub-stance they
suspected was cocaine.

If this éourt deterrﬁines that the plain language of S.C. Code §16'—25—
70(H) which states that any evidence in plain view in a room where law
enforcement officer is interviewing, _detaining, .o_r pursuing a suspect is
admissible is appliJcable in the instant case, the que_stion becomes whether
the “plain {/iew” doctfine applies to evidence found in this vanity when the
officers clearly stated they were searching for an adult.

The vanity in this case is mediurﬁ sized.‘ It was bordered by a tub on
- the right and a wall on the left. It has three small doors in the fronf which is
obvious to any reasonable mind that no adult could fit inside the doorway to
this vanity unless the person was dismembered. Thefe; was no evidence of
blood, bones or human matter anywhere in the residence' to indicate
dismemberment. The officers could not have reasdnably believed thét an
adult was inside the vanity. (See R.753).

The contraband was not in “plain view” pursuant' to thé statue and

case law therefore the evidence should have been suppressed.

14



| 2. The trial erred in failing to suppress evidence from the.

. Appellant’s reSidence when exigent circumstances did not exist . -

- to make a warrantless search. -

-Through its exclusionary rule, the Fourth Amendment to the United
States Constitution prohibits unreasonable searches and seizures. U.S. Const.

Amend. IV: The South Carolina Constitution also provides protection

against unlawful searches and seizures. Art. I, 10. Any evidence that is .
| ‘seized in Violation of the Fourth Amendment is excluded in both state and

,federal court Mappv Oth 367 U.S. 643, (1961) Statev Forrester 343

o S C. 637 (2001) State V. Abdullah 357 S.C. 344 (2004)

The 4% Amendment allows a warrantless search where the search falls
within one of the exceptlons In this case the court ruled that the facts in
- this case fell in the eXigent circumstance exception. Exigent circum‘stance'is
a situation that requires immediate orv emergency-action. .The faCtsiin the
ins_tant case do not justify the exception. | | |

In Brigham City, Utah v. Charles W. Stuart et al,547 U.S. 398 (2006),

the US Supreme court held that the “police may enter a home without a.

warrant when they have an objectively reasonable basis for believing that an

15




occupant is seriously injured or imminently threatened with such injury”.
Objectively reasonable basis means some additional facts learned in the

course of the investigation to support the exigency. (US v. Najar, 451 F3d

710 (10" cir. 2006). In the instant case no such objectivity was present. In

US v. Davis, 290 F3d 1239 (10" cir. 2002), the Court held that thg feport of
a dOmesfic argument standing alone does not demonstrété'_exigent
circumstances.
In the instant case the 911 dispatch operator was told by Ms.
Parlagreqo that there was no domestic and that she énc_i Mr Wright Were not
‘ﬁghting. She stated that he kicked‘her car. She nadvised that.lshe‘War'lltg‘d to
make‘ areport. The dispatch operator told her ndt to argue 'Wif[h him.. Ms.
Parlargreco stated that she. was not 'arguing with Mr, Wright but with a
neigﬁbor. She eventually told the dispatch notZ to send an officer bec:ause she
would come d.own" there to maké areport. The telephone disconnects. This
call was at 5:35 pm and the police were dispatched to the location.
Officer Archbell arrived to the scene at 5:47 pm and Officer Collier
arrived at 5:49pm. Neither officer saw anything to indicate there héd been a

struggle. The officers were advised by Mr. Wright that Ms. Parlégi‘eco had

16



' leftand gone to the ball field nearby. The neighbor was present during the
altercation and was heard on the 911 wall. Ms. Parlagreco mentioned that
the neighbor was present but the officers upon their arrival-did not attempt to
contact the ‘neighborvor inquire as to his information. They failed to verify
-with the neighbor' whether Ms. Pérlagreco had left or not. Mr. Wright
denied thg officer’s request to search his residence. Approximately ten (10)
minutes later Ofﬁcef Irving arrived at the ball field at 6:01 pm. searching for
the victim. (“T-2” 97; R. 96). Officer Irvihg doés nlo.t indicate hc;w long she
was at the baH park but testified repéatedly that she did not remémber
speal;ing- to anyone aind did not see anyone in distress. However Ms.
Parlagr,eéo and Ms. Ford testified that they spoke with Ofﬁcer Irx)ing ét fhe
ball park. (“T-2” 113-115; R. 1i2-114). (“T-27; 127-1‘31; R A1v‘26—i30).
Officer Irving left the ball park and went to the scen}e; She testified
that she advised that she 'did not see anyoﬁe in “distress”. Therefore, the
officers contend a search of the residence was initiéted tb-éée.lr.ch fof £he
victim.
_ Appellant does not dispute that the Fouﬁh Amendment does not bar

police officers from making warrantless entries and searches when they

17



reasonably believe that a person within is in need of immediate aid. Mincey

v. Arizona, 437 U.S. 385 (1978). However based on the articul.able evidence
in th’is. case the police could not reasonable believe that Ms. Parlagreco was
in immediate need of aid. |

| Based on the timeline there was a minimum 12 minutes between the
time rhe §1 1 call disconnect ahd the arrival of Archbell and an additional 15-
20 minutes time from the arrivalNof Officer Archbell to the .arrival of Officer
Irving for a total of 30 dr more minutes_. There no evidence to indicate that
Ms. Parlagrece was injured_or berng held Wi‘rhour her corrsent'."‘ If m .faet‘ 'the
" officers believed that there Were exiéenf.cireumstahee-s to ihrtiate a
protective sweep, they would have entered house before a 30 plus minute
lapee in time. One of the officers could have stayed with Mr. Wright or
handcuffed him until the search/sweep was completed'.

Ms. Paralagreco and Ms. Ford’s testimony that they spoke .with
Officer Irvihg was not refuted. Officer Irving repeatedly testified that she
did not remember talking with anyone. (“T-2” 91-98; R. .90.-'97). She then
| attempted to avoid the question by qualifyihg her response that she did not

talk with anyone in “distress”. When Officer Irving was pointedly asked,

18



“Is it your testimony that you did not talk to anyone"” she refused to answer

the question and stated “I will not testify to that” (“T 2”7 108; R: 107)

Officer Irving statement that she did not speak to anyone ;‘in distress”
does not grant‘an eXception to 4™ arne"ndment exception to justify a
- Warra’ntle'ss search;‘, There was nothing to justify the warrantless search.
' There was an eyewrtness that said that the victim had left. Mr Wright j
v‘ 1nformed them she had left and gone to the nearby ball park The Victim had
1nformed the dispatch that she was leavrng The incident had occurred
: outside and there was no evid'er‘ice of violence to indicate that sonieone was
2 hurt Ofﬁcer Irvrng adv1sed thiat she had not seen anyone at the ballpark in
“distress : More than 30 minutes tirne had elapsed before they 1n1t1ated the -
search. It was not reasonable for the officers to .believe .that a protectrve :
sweep for the Vietiin was necessary.
" The issues of exigent circumstances and dornestic disturbanoes have

been reviewed in several cases. In US v. Davis 29OF3D 1239 (10" cir.

2002), the Court of Appeals affirmed the suppressron of the drugs and guns

found following a warrantless search In Davrs the police responded toa -

19



domestic dispute call. When the police arrived to the residence, they hear'd' ,
no noise and saw no sign of a disturbance. Mr. Davis came tothe doo‘r Vl/lth
blood shot eyes and alcohol on his breath He explained that he had
d1scrphned his child. He refused to allow the ofﬁcers entry into the house
and blocked the ofﬁcer s view 1n51de the res1dence The ofﬁcers entered and '
: found 58 grams of cracl< and stolen guns. The Court found that Mr. Davis’
conduct was not threatening or aggressive. The Court noted that the State

has the burden to offer facts showrng an exigency.

In Lundstrom V. Romero 616 F.3d 1108 (10th Crr 2010) pohce

- responded t0a9ll Acall that a woman was screamrng and a toddler was being
beaten by plaintiff. The ofﬁcer arrived to conduct a Welfare check. She drd '
“not observe an ongorng altercation. The plaintiff denied that there ivere any
children in his house. The ofﬁcer did not see any ch1ldren and an occupant

- of the house also told the officer that there were no children there.n The:‘ -
Court found that there wére no exigent circumstances to justify requiring' the
blaintiff to come outside and allow the officers to search. Also in Storey V.
Taylor, 696F.3d 987(10™ Cir. 2012) the court found no exig}ency- existed to

excuse compliance with the 4™ Amendment. In Storey the police were

20,



callgd to a domestic dispute:. “Mr. Storey informed the ofﬁcérs that his wife
was not there. because shé had gone to pick up the children from schbol.' ﬁe
refused to éxit hisl résidence or talk with police further. He wés arrested fof
réfusing to obey the policg command. Th¢ Court stateld théé ofﬁcers |
résponding toa domestic;ldi‘spme must show something more than an
~argument td )show an ob"j ectiveiy reasonable basis to beliey’e there is an
imme‘diate need to protect the lives of others. Storey, at 994. |

The Courts have found that exigeﬁt circur;ns_tgnces exist'éd-wheni
significant facts in acciditio.n; to a fepoft zof c‘iomés'ti‘(i“\./iélenée dlspute such asi g
gunﬁre from _two:d‘iffer,e.nt sourceé, brékeﬁ giaség‘ ongomg shoﬁtiﬁg', :
: repofting o}f'physica.l beating ’rflot‘ lj.ust arguing. ‘_St_or_;c_x, at 995. g

In the ihstant case there}.were no additional fécté to the »report of a
domesﬁc_ dispilte. 'There was not}“ling»"to‘ in_:di.ciahte”a: struggle The oéf.ﬁ-(:ers had
been sent there in.refevrer/lce.to a “kicked’k’ car and dropped céll. The
argument occurred outside in the yard. The officers arrived shortly a.f'ter'
| ’bei‘n‘g dispatched. They had beeﬁ inférméd by Mr. Wfight“ and a nelghbor
thélt the 911 caller had left the bremises. Mr. Wright informed tﬁem thaf she .

had gone to the ball bark. Officer Irving cannot recall if she spoke with 911

—
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Caller or anyone at the balipark. She can oniy rééall that 'she did ric_it speak
with anyone in “distress” if she in fact spoke fto'any'one. Thereforé“the
officers had né objecti\}ely reasonable basis to believe there is was an |
__irfrimédiate need té protect the lives of othérs. .Thke stated reasons given.by
.th'e officer that Mr Wright acted nervous and kept looking at the fropt door
of hislre‘sidence is not the type of additional facts t};e -co‘ur‘t_svhave found to

justify a search of a residence.

‘Conclusion
For all 6f the reasohé stated herein it is fespecffﬁlly ;elqu;c's'ted that the ™
C_ourt of Appe.a‘lls.reve‘rSe' the 6rd¢r of the trialcoﬁﬁ .dehyir'lg Mr Wright’s |
Motion to Suppr’esé, order that the 'r‘no,t'ion, -be granfed, the convic‘tion.-
reversed in its ,entirety or that the case is reman‘ded on the issue‘ of
ineffective aséisténce of counsel. .
Respectfully submitted, this  day of ~,2016.

= CX@Q/ ‘

SONYA CHACHERE- chPTON
State Bar of Georgia Number: 118470
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