Frank J. Cumberland; Jr., e ab,

City of Columbia,

DEC 05 2015
SC Court of Appeals

STATE OF SOUTH CAROLINA 4 INTHE COURT OF COMMON PLEAS
COUNTY-OF RICHLAND. | C/ANO.: 2011-CP-40-6705
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This matter inifially came before the Court for ahearing on August 4?915 on
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‘Defendant’s Motion to Strike. At the conclusion of the hearing, this Court.raqgestg:

” prepoééd orders from the parties. This Court entered an Order on August 31;2016

d"g;\nying ‘Dé:fcndé_r:t’sﬁ}&pﬁoq to Smke Themaﬁen"{)éféndam :timely'ﬁled and served a

Rule 59(c), SCRCP, motion 1o alter or amend the August 31, 2016, Order.

In Azar v. City of Columbia, the Supreme. Court-affirmed the: trial court’s

dismiséal of Plainiiffs Azar and Letts for lack of standing, and expressly directed that.

Plaintiff Cumberland “shall be the sole plaintiff on remand.” Azar, 414 $.C. 307, 317 n.

10,778 S.E.2d 315, 320 (:zm_s)._ 'rpchSupmme Ccu’rt'valtso afﬁnﬂcd na_m;_ufial cggnfs_ ;_iglaiai
a. Third _ch:rgd{:d, Compla‘iqt, which was _gsant_e'd by lhi_s Co»urt»_,;. :Tha'f\_!}i_;dhn”tcndgd'
Cmﬁpla’int,uhdiif'é'\fer,v‘eﬂmiﬂued to ‘name. Mr. Azar and Mr; Letts as: Plaintiffs, and
continued . to assert 4. purported "'c_l_ass ’ac:t'ion, in’ clear gnntravenliﬁq_n,_pf the S{xnpreme
Céuﬁ’s.br&ar;. “Consequently, Defendant moved to strike all feferences to Mr, Azar and
M. Letts, and all references to a _clig_ss,‘a:g:;l_agzacﬁon_m ciq_s.sz‘cgtjjriﬁcal_iop; in addition,

Defendant argued that, without a class certification, the remedy of ‘a- common fund
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rqug@f_éd ‘wi‘thin the pleadings should also be stricken a$ immaterial; of in the alterpalive,
that reference to a common fund Shgulcf be sgficken as immaterial because the ,Ej‘"laimif fs'
own. ﬁe“fi?ﬁbﬁ of what they call a ccmm()’n"fm}df does not meet the common law’
definition of a commion fund.

This Court entered an _;);d;ér:-:fje;nyihg_,Del’endam"s Mﬂligm_:ﬁq falrikc The order
accepted the Plaintiffs’ voluntary agreement to delete all references to Mr. Azar and Mr.
'Lrsus_,_ as w__e"iilj_ as allegations regarding a class action.: In deciding the issue of whether the
common fund remedy should be stricken, this Court agreed with the Plaintiffs that the
‘?kai:ﬁii;_f‘_i%’f-_;e:qgesie‘dv common fund cmzid not be stricken because Judge' Kinard's order
denying class certification is the law of this case, and the law of the case is that Judge
Kinard created a common fund. 'Fhrthér.};k'&énizal of Deféndént“s Motion to Strike was
“appropriate because Defendant’s argumem moved beyond the limited test applxcabln toa
»‘metigr_l__:'ig s{fﬁ:‘e‘and'in any event, a remedy of @ common fund_’is_avaiigﬁlg even w_itho_u{ a
‘certified class of piaimiffs.:;

Defendant 'moved to alter or amend this Court’s Order de:ny:ing.its Mblion o
Strike. {)pona careful review of Dcfendant_’s Motion, for the reasons stated h&rein,__ihis
’:C'our;tv now grants i}efé‘ndanl"_‘s_' %‘Aﬁr;igﬁn‘-,mﬁk’;r or Amend. 'I'his Couirt hereby wuhdraw‘s
its previous Order Denying Defendant’s Motion to Strike entered on August 31; 2016,

and substitutes this Order graniin'g Defendant's Motion to Strike.

LAW/ANALYSIS
This Court ?’*may c::de; stricken from any pleading any 'insufﬁqiem defense or any
tedundant, immaterial, impertinent or scandalous matter.” Rule 12({), SCRCP. “A motion
to strike, challenging a .I.he‘ory of recovery _‘iﬁ the complaint, is comparable to a motion to
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dismiss under Rule 12(b)(6), SCRCP.” Robinson v. Code, 384 S.C. 582, 585, 682 S.E.2d

495, 496 (Ct. App. 2009). The matter of striking from a pleading is largely within the

an abuse of discretion or an error of law. 1d..
I. Motioni to Strike Referénces (¢ Messis. Azar and Letts, and to Class

Representation.

The Plaintiffs” continued reference to Messrs: Letts and Azar as Plaintiffs in this
case, and reference to class re’preseiiténiom is immaterial in:light of the Supreme. Court’s
order clearly dismissing Messrs. Letls. and Azar, and denying class;cer,'tiﬁficatiw A
decision by an appellate court -Iis_bindihg_as Ehé law of the case. wlm

Greenville, Inc. 252 S.C. 353, 166 S.E2d 297 "(1969).  An appellate court’s

determination of an issue is the law ‘of the case on remand to the trial court. Prince v,

Beaufort Memorial Hosp., 392 S.C. 599, 709 S.E.2d'122 (Ct. App.2011).

Plaintiffs Azar and Letts shall be:siricken from the caption_ of this‘aclib_ﬁ;__ftnd

?amgraphs‘l and 3 bhdilbf: §1fickfcft from the ThudAme;nded Complai'nt.‘ 'Fun:he;_r_, the.

Clerk of Court'is directed (o remove Plaintiffs Azar and Letts from the public-index

system cgncc__rpi:_}g this matter: This Court also strikes from the caption the following.

Plziin’t;ffs ‘a$ class representatives. This Court further strikes from the Third Amended
C{)mp]aim the following paragraphs in full: 8, 10, and 38. Lastly, this Court strikes from
the pi_cadir_i._g_s'z_my allegations in the following paragraphs concerning class action status
or relief, as-shown below:

46. The Plaintiffs, individuatiy-and-en-behatf of the-class; are informed.... .
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49. That the Plaintiffs are informed-and believe under the statutes and case law of
the State of South' Carolina that Plaintiffs, both-individuatly-and-as-class-representatives;

had an agreement . ..

50, The Plaintiffs, indivi

52. That Plaintiffs asks [sic] for a judgment i

Dﬁf@:n&am i
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. That the Plaintiffs, individes v roquesis [ i
this Court’. . ..

59. That Plaintiffs; mémé : ives; are informed}. .

60. That Plaintiffs individually-and-on-behalf-of-a-elass request a common fund . .

62. ’,I'hc_'v'P‘ia'int.if/fs"j dividus

“who paid fee .. .

65. That as an unfair . . . returned to the Plaintiff indivie

69. That Plaintiffs individealiy-and-on-behalf of the-elass requests the Court issue
its Orde»r - v

70. That Plaintiffs requests judgment-for the-class-and-for a coméh fund ., ..
The Court also strikes the following allegations from the Prayer of the Third Amended

Complaint:

s; ar¢ further informed .+
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B:  On the First Cause of Action individuallyand-as-a-class for preliminary
and permanent injixnmian P

C.  On the Second Cause of Action individuatt -of-a-elass for

refund of all fees.

D.  On'the Third Cause of Action individu

refund of all fees. .. .

E.  On the Fourth Cause of Action individually-and-on-b
refurid of all fees. ...
G [The C{}ust.ﬂf-dﬁ'rs Il_iél.lhis gﬁgi}im 'p&jtagraéh he atnckm}

2. Motion to Strike Reference to a Common Fund

The more difficult issue is the Defendant’s argument that all references. within .

Pi)aingiffs‘?h&cf A_nzeﬁ}&éd__j('iomp}g_iﬁt to acommonfmdmustbe stricken. “The Plaintiffs’

primary. rebuttal ‘is that Judge Kinard’s order denying class certification envisioned a.

common fund and - in fact required the creation of a common fund in. zﬁevevem the-

Plaintiffs succeed on the merits of this case. Plaintiffs assert that their reading of Judge

‘Kinard’s order constitutes the law of the case, thereby preventing the Defenidant from

a;gui__;sgm any point. now  or in- the future whether a common fund is a proper or

appgcpfiéle"'remédyv._shnuid Pfamnffs pregéifat' trial. ‘Keeping in mind the general rule-

that denial of a motion to strike “is not conclusivé upon the trial of the case on the.

merits,” Tate v. Oxner, 236 S.C. 313, 317, 114 S.E.2d 225, 225 (1960), it is incumbent

upon this Court, as a matter of fairness, (o carefully evaluate the law of the case doctrine

as applied to Judge Kinard's order(s) and the Supreme Court’s order before foréclosing

“an opportunity for the Deferidant to argue in the future that the Plaintiffs have failed 10

ass for”




meet the elements of a common fund, or even foreclosing this Court’s discretion in
deciding whether a common fund is fair and appropriate in the event Plaintiffs succeed on
the ~merits. After careful consideration, this Court; for the. following reasons; Blf_.i_:k_es
Plaintiffs' :"r_e‘fez‘jencc to a common fund reimedy as immaterial.

First, Plaintiffs impermissibly pick a patticular ground for denial of - class
Cﬁl?.ﬁ'ficvaﬁon:ft)u_nd within Judge Kinard's orders as the law of the case, while ignoring
othér grounds. raised, and assume; without any basis, that the Supreme Court affirmed
“that particular ground.

,Ali}mugh Plaimifﬁi p_(:-s_it__m;x_ly one basis for _.!udge.‘ Kinard's dé'_liagj of class
certification, Judge Kinard's initial order (filed June 26, 2012) denied. class certification

for two reasons. First, Judge Kinard relied upon Craft v.Memphis Light, Gas & Water

' Div,, 534 F.2d 684 (6th Cir. 1976) and United Farmworkers of Florida Housing Project,

Inc. v. City of Delray Beach, 493 F.2d ’7957 (5th Cir. 1974), to cdnciﬁdé_ti;a{ihére_ was no

‘need for the complexities and extra costs associated with class actions. Secmicii}’{)ﬁdge

Kinard : _foun_d that Plaintiffs could not establish all five elements. required for class
certification. Plaintiffs moved for réconsideration, which Judge Kinard denied.

Plaintiffs appealed Judge Kinard's ruling to the Sﬁp’.rem(: Court. . In their appeal,
Piaintif@ asserted that Judge iiinard’er_re'cvlyv_i\h applying Craft and i)ej'ray:v Bg.ach an;df’ihat.
Rule 23(a), SCRCP. On appeal, Defendant (as Respgndem) raised a_dditional sustaining
grounds addressing Plaintiffs’ failure to meet the fourth requirement of Rule 23, SCRCP.

Sce Jones v, Lott, 387 S.C. 339, 346-347, 692 S.E.2d 900, 904 (2010) (“A respondent

‘may raise on appeal any additional reasons the appellate court should affirm the lower
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‘coutt's ruling, regardless of whether those reasons have been presented to or ruled on by
the lower court. The'appelialc-muri may review respondent's additional reasons and, if
_ QOﬁF‘iﬂC_ﬁd’_if 'Iis"pr_opér and fair to do so, rely on them or any other reason app{:éri_ng in the
“record 16 affirm the lower Qqurt"'é judgment.") citing 1o Rule 220(c), SCACR (“The.
éppgl_iaic_:'céurt'ma'y affirm any ruling, order, decision, or judgment upon any ground‘(fi)

appeating in the Récord on Appeal.”™).

Pursuant 1o Rule 220(b)(1), SCACR, and without discussion, the Supreme Court

’a_fﬁm;e’d"J udge Kinard’s denial of class certification. Azar v. City of th_n_nbia, 414 SC
'30?,-_317 n. 10; 778 SE.2d 315, 320 (2015)." The Supreme Court did not provide any
discussion concerning the denial of class action certification, and there is no i:ndicalion as
to the ground u_pon_x%hiéh the Supreme Ceu_r’t'_bascd_ its affiima_n;e.- Under the two issue
rule, it is uimcceésary for an appellate court to address all grounds appealed where one
gmunﬂ'prm{iﬁ;’:sg ba5i_$,_ for affirmance. Anderson v. Sauth '('I‘_arqlina"D_e‘bg’t' .q'f Hw,\js. &
Pub. Transp., 322 S.C. 417, 420, 472 S.E.2d 253, 255 (1996) (stating that. when “the
defendant has appealed both issues, the appellate court would affirm ‘on the basis of
the ‘two issue” rule, if either of the two issues supported affirmance.”) (emphasis added).
The Supreme Court's general affirmance could li_-ave' rested. upon either of the two
grounds_raised by Plaintiffs, or the additional sustaining ground raised by Defendant.
Plaintiffs cannot pick and choose which basis for denial is the law of the case. The only
decision constituting the law of this case is the Supreme Court’s »unexplaivhed dccisién to.

affirm the denial of class certification.? Judge Kinard’s reasoning, whatever it may have

1 plaintiffs did not petition the Supreme Courl for rehearing on this issue...

2 A decision by an appellate court is binding as law of the case. Huggins v. Winn-Dixie Greenville, lnc;
252 §.C. 353, 166 S.E2d 297 (1969). An appellate court’s determination of an issue is the law of the case




‘been, does not constitute the law of the case. The end result of Judge Kinard's orders,

afﬁrmedm result by the Supreme Court, constitutes the law of the case.

Secondly, the common fund remedy was not even'in front: of Judge Kinard.

Judge Kinard's orders addressed the sole issuc of whether to certify 4 class pursuant to

'R;‘-ﬂ_*‘-,.._;g_f), SCRCP. Plaintiffs made clear that they weré sccking class certification cml's'

with respect to the ¢laim for injunctive relief . ... Order Denying Plaintiffs’ Motion for

‘Reconsideration, p. 1. Judge Kinard did not.mention the term “common fund” in- his.

discussion concerning injimc{i:vc r&tiéf. ?Iaimiffé" cause of action for ihjuncti\_«_*q r\gi_ief}'didl
‘0ot mention a common fund. Plaintiffs’ pleadings scek to enjoin the City from: 1)
’ﬁf‘j_ctor_l_ii.n;{ingm collect these fees and not placing them in a special account to be used thy
for operation: of and cap"i‘tal'_’impgo_\rements of the water and sewer systems;” and 2)
“spending any of the fees "g‘eri‘erated for operations of and capital improvement of water -
mough 'i_ﬁjﬁﬁétive relief an order directing the City to “return” of i‘fe';biacz'e’?’ all monies it

had previously spent for purposes allegedly unrelated to the water and sewer utility back

“to the Enterprise Fund. The “special” or “restficted"-ac,qauni_ Plaintiffs refenjed‘t‘z)_ in their
“pleadings is not a common fund, but rather, a reference to S.C. Code Ann. § 6-1-330

requiring local governments to place service fee revenues in a segregaled, separate

account from other-local government revenues. See Second Amended Complaint, 9 32.
Judge Kinard’s orders cannot be read as envisioning or creating a common fund when the

Pléint_i'ffs-’ S_econc_i Amended Co_mplaint_did not seek a common: _fun:d':via their cause’ of '

on remand 1o the trial court. Prince v. Beaufort Memorial Hosp., 392 5.C. 599, 709 S.E.2d 122 {C. App.
2011). . ; . PP




“action for injunctive relief. This Court declines 1o read into Judge Kinard's orders any

determination or decision regarding Plaintiff’s entitlement to any form of remedy.

Thirdly, even if Plaintiffs" chosen' ground for denial of class certification could

relief “would inure to the relief of other similarly situated individuals™ does not go so far.

as 10 create a common fund. Plaintiffs’ arguments to the contrary impermissibly isolate a.

sentence of the orders to construe the orders out of context, See Ex parte ?LC LﬁS‘?f E"ﬁ

Cues, (Piedmont/Atlanta). LLC; 404 S.C: 385, 392, 745 S.E.2d 105,108 (2013) (stating

that, in.construing a jiidicial order, the intent of the order is determined by considering
the entire order, nof isolated parts). Relying upon the rationale found in Craft v.

Memphis Light, Gas & Water Div., 534 F.2d 684, 686 (6th Cir. 1976) and United

-Farmworkers of Florida Housing Project, Inc. v. Delray Beach, 493 F.2d 799, 812 (5th

Cl; 1974), Judge Kmanimmpi} concluded that 1he“inﬁ‘z.n¢ti3}c;aigdf declaratory reimf

sought by an individual plaintiff would, if granted, apply to all effected ratepayers of the

City. ﬁéiiherf of the cases éitedf"bya,l‘udgc Kinafd-m\nwm_eﬁ an injunction to create a.

common fund. Judge Kinard did not cite to any case law addressing the common fund
remedy and&_h_e dxd not f'md »lhai’ifié_int_iﬂ‘é:"‘ atigg)n was a “suit for the creation; recovery,
preservation, or increase of a'commion fund o common property.” Layman v: State, 376
S;C.-..434‘; 658 SEQd 3‘20, {é(ﬁé&). Therefort:, this Céu_n-: now finds ihat_}udge Kiﬁa;‘d-*é

statement that injunctive relief given (o the named plaintiffs, if granted, would inure to

“the. benefit of other similarly situated individuals, does not “envision” a common’ fund

remedy, nor does it create a common furid.




Lastly, Plaintiffs’ requested injunctive relief bears no resemblance to the common
fund doctrine. The. availability of a common fund remedy is recognized by South

Carolina courts in a limited number of contexts. A common fund'is available in a class

action seeking damages or refinds. See Condon v. State, 354'S,C. 634, 583 S.E.2d 430
(2003) (stating; i a class action, that an amount to be refunded directly to laxpayers was

a common fund); Shillito v. City of Spartanburg, 214 S.C. 11, 24, ST'S.E.2d 95, 100

(1948) (“This suit was not instituted by the respofident taxpéé;érﬂiﬁ his individual capacity-
“mor for his private gain, but was brought as a class action on behalf of all the taxpayers of
“the city of Spamaﬂbd;g'ibfrtéc'j\”féf"th‘c money 'ééile_cléd,f")i- This case is not a class action.

In other cases, a common fund is a@t#iiaﬁ‘!ﬁ. where a sum {Jf‘:m;}x_}_ey;,ié ready to be.
- distributed to litigants and others who may have a legal right to such property. See
‘,,’?etii‘im;. Qf_Crumb,:l% S.C.-528, .14 SE.2d 21 (1941) (allowing a common fund only:
“where ‘others aré éntitled to share in-a.recovery, and. pmpeffg is 10 be-distributed: to
litigants and others who have a legal right to sn_t:h:propertjf)‘ A common fund necessarily
requires an identifiable pool of mo‘n_‘i_ezs_ {0 be returned to ascertainable individuals. that
have a lawful claim o & share of those monies. Caug hman v. Cagghni'zin;fzd’l S.C. IfM_,_
fund that provided a return of prbperi}f, or funds to any gsc&rmin;;blé": takers);

Benjamin v. South Carolina Nat'l Bank, 269 S.C. 250, 253, 237 S.E2d 72, 74 (1977)

(hcildjng that a cqmmsn':fund remedy if;s,né;t_ available if the mor_l_i"e_g;_}_cka(imed by p]ainliff'

Hiave been paid out and are no longer held by the trustee).

‘Here, Plaintiﬁs* requested relief is not to refund to City utility customers monies

iha;__the Ciiy'a!_]egedly, misspcn_t, .;Ins'ie;ild, '_?iaimiff;s seek an order rcqﬁiring;ihe‘ City 1o
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raise whatever amount of money they believe was misspent in past years and deposit that

amount into its Water and Sewer Enteérprise Fund, to be used for improving the City’'s

water and sewer infrastructure. This injunctive relief does not contemplate a refund of

‘money that was paid by Plaintiffs in the past which remains in the possession of the City.

Those. monies have already been spent in a manner. that Plaintiffs claim is unlawful.

Plaintiffs are not requesting that any. funds be returned to’ them or to_others. In sum,

Plaintiffs’ requested injunctive. relief does not bear resemblance to a common fund.

‘Thus, the Plaintiffs’ reference to'a common fund is immzﬂe_rial.-

“The allegations concerning the request for a common- fund aré stricken. The
specific paragraphs of 't_h'e'_:”,{‘};ird Aménd_ed'(f;bmpiéim to be stricken in their entirety are as
follows:  Paragraphs 60, 69, and 70, and Paragraph 1 of the- Prayer. In addition,

Paragraph B of the Prayer is stricken as follows: “On the First Cause of Action . ... for

improvement of the water and sewer system ane

G. Thomas Cooper, Jr. -'
Circuit Court Judge

October * T, 2016

3 Dciendam also- 'lrgues that lhlS Clourt in addmon to dmymg the Motion to Slnke, went one step further

and improperly granted the common fund remedy. Defendant also asserts that this Court improperly found
that a motion to strike cannot be used to dismiss a novel issué. This Court agrees; but finds it unnecessary
1o address these issues in light of the Court's mlmg that Defendant’s Motion to Strike should be gramed




