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COUNTY OF GREENVILLE 

Wayne David Bennett, 
aJkJa Dewayne David Bennett, 
SCDC No 188393 

Applicant, 
-vs-

State of South Carolina 

Respondent. 

lO l 
) THIRTEENTH JUDICIAL CIRCUIT 

I SEP 28 P 3: Ob I 

) civil action number: 201 O-CP-23-9791 
) 
) 
) 
) 
) MEMORANDUM IN OPPOSITION 
) TO PROPOSED FINAL DISMISSAL 
) 
) 
) 
) 

YOU WILL PLEASE TAKE NOTICE that the Applicant in the above-captioned case 

hereby opposes the entry of a final order dismissing his case. The State submitted a 

proposed final order on S eptem ber 20, 20 12. 

Applicant opposes the issuance of a final order for the reasons set forth in his 

memorandum filed in August, 2012; and requests the Court correct the scrivener's 

typographical error that is negatively impacting his incarceration. 

In the alternative, Applicant requests a hearing to present these arguments to the 

Court. 

September 27,2012 

Greenville, South Carolina 

Respectfuily su mitted, 

William S. F. Freeman (#16676) 
Post Office Box 383 
Greenville, South Carolina 29602 
telephone: (864) 271-3838 
fax: (864) 271-2828 
ATTORNEY FOR APPLICANT 



("Ii ~··n-i:t CF'r\ OF COll~~\ 
IN THE STATE OF SOUTH CA:~~e~~~'~;\(~i~~JN THE COURT OF COMMON PLEAS 

COUNTY OF GREENVILLE 2011 SEP 28 p)3: OIlt1IRTEENTH JUDICIAL CIRCUIT 

Wayne David Bennett, 
a/kJa Dewayne David Bennett, 
SCDC No 188393 

Applicant, 
-vs-

State of South Carolina 

Respondent. 

) civil action number: 201 O-CP-23-9791 
) 
) 
) 
) 
) 
) CERTIFICATE OF SERVICE 
) 
) 
) 
) 

The undersigned hereby certifies that the documents identified below were mailed to 

the persons identified below on the date identified by to the address identified below. Said 

mailing was made by first class mail with sufficient postage. 

DOCUMENTS SERVED: memorandum in opposition to final order 

PERSONS SERVED: 

Karen Ratigan 
South Carolina Attorney General's Office 
Post Office Box 11549 
Columbia, South Carolina 29211-1549 

Dc i.u'«.l... 1 
DATE: Sept~fRbet:X7,2612 

~ 
Greenville, South Carolina 

re A. C 
LLiAM S. F. FREEMAN, LLC 

Post Office Box 383 
Greenville, South Carolina 29602 
telephone: (864) 271-3838 
fax: (864) 271-2828 

A TTORi'JEY FOR MR. BENNETT 
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STATE OF SOUTH CAROLINA ) 
) 

COUNTY OF GREENVILLE ) 
) 

Wayne David Bennett, ) 
. aIkIa Dewayne David Bennett, ) 
S.C.D.C. No. 188393, ) 

) 
Applicant, ) 

) 
v. ) 

) 
State of South Carolina, ) 

) 
Respondent. ) 

----------------------~) 

IN THE COURT OF COMMON PLEAS 
C.A. No. 2010-CP-23-9791 

FINAL ORDER OF DISMISSAL 

" , 
\ 

... .1 
~:.:.. : 

This matter comes before the Court by way of an application for post-conviction relief 

(PCR) filed November 30,2010. The Respondent made its return and partial motion to dismiss 

on April 12,2011 and an amended return and motion to dismiss on July 30,2012, requesting the 

application be summarily dismissed based upon the expiration of the statute of limitations and 

the presumption against successive PCR applications. 

Pursuant to this request, and after reviewing the pleadings in this matter and all of the 

records attached thereto, this Court issued a Conditional Order of Dismissal filed August 8, 

2012, provisionally denying and dismissing this action, while giving the Applicant twenty (20) 

days from the date of service of said Order in which to show why the dismissal should not 

become final. On August 8, 2012, the Greenville County Clerk of court served the above-

mentioned Conditional Order of Dismissal on both the Respondent and the Applicant's attorney. 

In a document captioned "Memorandum in Opposition to Conditional Dismissal" and 

filed August 29, 2012, counsel for the Applicant argues the sentencing sheet for indictment 



2002-GS-23-7954 for second-degree criminal sexual conduct with a mmor contains a 

typographical error listing the date of offense as 1996 - which would have made the victim 

eighteen years old. Counsel for the Applicant argues the sentencing sheet issue is newly-

discovered evidence and the PCR application should not be dismissed. 

This Court has reviewed the Applicant's response to the Conditional Order of Dismissal 

in its entirety, in conjunction with the original pleadings, and finds a sufficient reason has not 

been shown why the Conditional Order of Dismissal should not become final. 

This Court notes the Applicant was convicted and sentenced on March 2, 2005 and the 

South Carolina Court of Appeals dismissed his appeal on May 11, 2007. As this action was filed 

on November 30, 2010, it was clearly filed outside the expiration of the statute of limitations. 

See S.c. Code Ann. § 17-27-45(a) (Supp. 2003). This is the Applicant's second application for 

post-conviction relief. This Court notes successive PCR applications are disfavored. See Land 

v. State, 274 S.C. 243,246, 262 S.E.2d 735, 737 (1980). This Court finds the Applicant had the 

opportunity to litigate all issues related to his case at the evidentiary hearing for his first PCR 

application on September 25,2008. See Odom v. State, 337 S.C. 256, 261, 523 S.E.2d 753, 755 

(1999) ("[A]n applicant is entitled to a full adjudication on the merits of the original petition, or 

'one bite at the apple. "'). 

This Court finds the Applicant's allegation that a scrivener's error on a sentencing sheet 

merits post-conviction relief is without merit. Arrest warrant G-453995 issued on October 3, 

2001 indicates the 22 year old victim stated the sexual battery occurred between the ages of 12 

and 15 and corresponding indictment 2002-GS-23-7954 indicates the offenses occurred between 

November 1, 1990 and November 9, 1994. As such, the Applicant was properly indicted on the 
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offense of second-degree criminal sexual conduct with a minor. See S.C. Code Ann. § 16-3-

655(B) (2003). The indictment put the Applicant and his trial counsel on notice of the charge he 

faced. See State v. Gentry, 363 S.C. 93, 610 S.E.2d 494 (2005). This Court finds a mere 

scrivener's error of an offense date of November 9, 1996 on the sentencing sheet does not entitle 

the Applicant to a reversal of that conviction and a new trial. 

This Court finds the claim of newly-discovered evidence is without merit. For an 

applicant to be granted a new trial on this basis, he must show the evidence: (1) is such that it 

would probably change the result if a new trial were granted; (2) has been discovered since the 

trial; (3) could not in the exercise of due diligence have been discovered prior to the trial; (4) is 

material; and (5) is not merely cumulative or impeaching. State v. Mercer, 381 S.c. 149, 166, 

672 S.E.2d 556, 565 (2009) (citation omitted). The Applicant has not shown that the alleged 

evidence meets any of the requirements for newly -discovered evidence. 

IT IS THEREFORE ORDERED that, for the reasons set forth in this Court's 

Conditional Order of Dismissal, the PCR application is denied and dismissed with prejudice. 

This Court advises the Applicant that he must file a notice of intent to appeal within thirty 

(30) days from the receipt of this Order if he wants to secure appropriate appellate review. His 

attention is also directed to Rules 203,206, and 243 of the South Carolina Appellate Court Rules 

for the appropriate procedures to follow after notice of intent to appeal has been timely filed. 
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AND IT IS SO ORDERED this 

Chief Administrative Judge 
Thirteenth Judicial Circuit 

4 
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ST A TE OF SOUTH CAROLI 

IN THE COURT OF COMMON PLEAS 
COUNTY OF GREENVILLE 

Wayne David Bennett, 188393 
alk/a Dewayne David Bennett o Plaintiff 

) 
) 
) 
) 
) CASE NO. 

) 
) 
) 
) 
) 
) 

20 I O-CP-23-9791 

v. MOTION AND ORDER INFORMATION 
FORM AND COVER SHEET 

State Of South Carolina 
~ Defendant. 

Plaintiff s Attorney: 
\yilliam S. F. Freeman, Esquire, Bar No. 
Address: 

Defendant's Attorney: 
Karen C. Ratigan, Bar No. 68331 
Address: 

Post Office Box 383 Greenville SC 29602 Post Office Box 11549 Columbia SC 29211-1549 
phone: (864) 271-3838 fax: phone: (803) 734-3737 fax: (803) 734-4113 
e-mail: other: e-mail: KRatigan@scag.gov other: 
o MOTION HEARING REQUESTED (attach written motion and complete SECTIONS I and III) o FORM MOTION, NO HEARING REQUESTED (complete SECTIONS II and III) 
1'81PROPOSED ORDER/CONSENT ORDER (complete SECTIONS nand llI) 

SECTION I: Hearing Information 
Nature of Motion: 
Estimated Time Needed: Court Reporter Needed: 0 YES I 0 NO 

SECTION II: Motion/Order Type o Written motion attached 
[8J Form Motion/Order 

I hereby move for relief or action by the court as set forth in the attached proposed order. 

taA .. Qfi'~-JU,lioV-- Sel2ternber 20, 2012 
Signature of Attorney tor Dpj:il \1tiff I [8JDefendant Date submitted 

SECTION 'HI: Motion Fee o PAID - AMOUNT: 
[8J EXEMPT: o Rule to Show Cause in Child or Spousal Support 

(check reason) 0 Domestic Abuse or Abuse and Neglect 
o Indigent Status o State Agency v. Indigent Party 
o Sexually Violent Predator Act ~ Post-Conviction Relief 
o Motion for Stay in Rankruptcy o Motion for Publication o Motion for Execution (Rule 69, SCRCP) 
o Proposed order submitted at request of the court; or, 

reduced to writing from motion made in open court per judge's instructions 
Name of Court Reporter: 

o Other: 
JUDGE'S SECTION 

o Motion Fee to be paid upon filing of the attached 
order. JUDGE 
o Other: 

CODE: Date: 

CLERK'S VERIFiCATION 
Date Filed: 

Collected by: 

o MOTION FEE COLLECTED: o CONTESTED AMOUNT DUE: 

SCCA/233 (11-03) 



,. 

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE 

COUNTY OF GREENVILLE CASE NO: 2010CP2309791 

.IN THE COURT OF COMMON PLEAS 
.. -

Wayne David Bennett vs. South Carolina State Of 
CHECK ONE: 

o JURY VERDICT. This action came before the court for a trial by jury. The issues have been tried and a verdict 
rendered. 

o DECISION BY TH E COURT. This action came to trial or hearing before the court. The issues have been tried or heard and 
a decision rendered. 

o ACTION DISMISSED (CHECK REASON): o Rule 12(b), SCRCP; o Rule41(a), 

SCRCP (Vol. Nonsuit); o Rule 43(k), SCRCP (Settled); o Other: __________ _ 

o ACTION STRICKEN (CHECK REASON): o Rule 40(j) SCRCP; o Bankruptcy: 

o 

o Binding arbitration, subject to right to restore to confirm, vacate or modify arbitration award; 
o Other: 

------------------~--------------------------

DISPOSITION OF APPEAL TO THE CIRCUIT COURT (CHECK APPLICABLE BOX): 

o Affirmed; 0 Reversed; 0 Remanded; 
o Other: ____________________________________________________ __ 

NOTE: ATTORNEYS ARE RESPONSIBLE FOR NOTIFYING LOWER COURT, TRIBUNAL, OR 
ADMINISTRATIVE AGENCY OF THE CIRCUIT COURT RULING IN THIS APPEAL. 

IT IS ORDERED AND ADJUDGED: o See attached order; o Statement of Judgment by the Court: 

Dated at Greenville, South Carolina, this 8th day of October, 2012. 

COllrl Reporter: 

PRESIDING JUDGE· G Edward Welmaker 

Thisjudgment was entered on the 8th day of October, 2012, and a copy mailed first class this 8th day of October, 
2012, to attorneys of record or to parties (when appearing pro se) as follows: 

David Wayne Bennett Evans Corr Instit 610 Hwy 
West Bennettsville, SC 29512 

ATTORNEY(S) FOR THE PLAINTIFF(S) 

CPFORM4M 
SCCA SeRep Form 4 Revised 0612008 

Karen Christine Ratigan PO Box 11549 Columbia, 
SC 29211 

ATTORNEY(S) FOR THE DEFENDANT(S) 

Paul B. Wickensirner Greenville County Clerk Of Court 
- Clerk of Court 
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STA TE OF SOUTH CAROLINA 

COUNTY OF Greenville 
STATE VS. 

W Bennett 

Race: W Sex: --"i'>...c.'I ___ Age: 47 
DO B: 04-1 2 -195 7 S S#: __ 24...,.8<....;-4:1....11......,-8,,-,1,-,-,6 ...... 9 _____ _ 
Address: 229 WAGON FORD RD 

EASLEY, SC 29640 
DL#: -----_,SID#: 

IN THE COURT OF GENERAL SESSIONS 

INDICTMENT/CASE#: 
2002GS2307954 

AlW#: G453995 
Date of Offense: ----=-1 =-1--"-0=...9--=.1..:...99=-6=--_____ _ 
S.c. Code § : 16-03-0655(3) 

CDR Code #:---=O-=-3"-97~ ________ _ 
o CASE RESTORED 

SENTENCE 
o PLEA &. TRIAL 

In disposition of the said indictment comes now the Defendant who \vas 
TO: CRIM SEX CONDo 2ND DEGREE WIP.1INOR 

'9 CONVICTED OF or 0 PLEADS 

--'-=--...c....:.:~:;-.c----- of the S.c. Code of Laws, bearing CDR Code # _0_3_97_-'---____ _ 
o SERIOUS 1)tMOST SERIOUS o 17-25-45 

Defendant 

WHEREFORE, the Defendant is commited to the 0 State Department of Corrections, .0 County Detention Center, 
for a determinate term of ~ (2 ~ 'n£biiths/years or 0 under the Youthful Offender Act not to exceed __ years 
and/or to pay a fine of $ ; provided that upon the service of days/months/years and/or payment 
of $ ; plus costs and assessments as applicable*; the balance is suspended with probation for 
months/years and subject to South Carolina Department of Probation, Parole and Pardon Services standard conditions of 

. IP )A)NCURRENT or 0 CONSECUTIVE to sentence on: 

.• bation, which are incorporated by reference. 

0'" The Defendant is to be given credit for time served pursuant to S. C. Code § 24-13 -40 to be calculated and applied 
by the State Department of Corrections. 

SPECIAL CONDITIONS: 
o RESTITUTION: 0 Heard, 0 Waived, 0 Ordered . 
Total: $ _____ plus 20% fee: $ 
Payment Terms: _______________ _ 
o set by SCDPPPS ____________ _ 

Recipient: _____ . _____________ _ 

"'Fine: 

§ 14-1-206 (Assessments 107.5 %) S 
§ 14-1-211(A)(1) (Conv Surcharge $100 ---=$---+.-\ DV=--='---__ 
§ 14-1-211(A)(2) (DUl Surcharg S100 $ 
§ 56-5-2995 COUI Assessment) S12 ---:$------

§ 35.13 (public DeUProb) $500 $ 
§ 73.3, 18 TP (Law Enforce. Funding S25 ---"s'----{36--."""'. ,..---

---:::---=-----
~ 33.7, IBTP(Drug Court Surcharge) $100 S -------
§50-21-1i4(BUlBreathTestFee) $50 S ---:::--------s 56-5-2942(J) (Vehicle Assessment $40/ea $ ---'------
3% to County (If paid in instaliments $ 

TAL 

Clerk of C~urtl Deputy Clerk 

Coun Reporter: -----'thQ..-::->""""'"-"'-~'~T"'9=r--------

PTUP 
____ dayslhours Public Service Employment 
Obtain GED 
Attend Voc. Rehab. or Job Corp. ------­
May serve W IE begining 
Substance Abuse Counseling 
Random Drug/Alcohol testing 
Fine may be pd. in equal, consecutive weekly/monthly 
pmts. of $ beginning 

$ paid to Public Defender Fund 
Other: 

DAppointed PD or appointed other counsel, § 35.13 TP 
Requires $500 be paid to Clerk during probation. 

PRESIDING JUDGE 2~ L 2;1..), Y}1 ~ 
Judge Code: :{)-. / 41 I i I 0 
Sentence Date: ?2 [_ 0 , __ 

seeN21? 0/2003) 

iA aWN' WMSt.£iRPifffhA4#+iffi'#4lW4lMfRI 
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T.D. BRACKEN 

GCSO 

03/28/02 

ARREST WARRANT NUMBER 

G 453995 

ACTION OF GRANO JURY 
TRUE BILL 

FOREMAN GRAND JURY 

Foreperson o..fCrand Jury 

VERDICT 

&:trCll -a(A£~6-U-(C--rr 

Foreperson of Petil Jury Dale: 

DOCKET NO. 2002-GS-23-
lMM007954 

The State of South Carolina 

0397 

County of Greenville 

COURT OF GENERAL SESSIONS 

AUGUST TERM 2002 

~TATE 

G0''-' VS. 

WAYNE DAVID BENNETI 

BW 

SEP 302111 

Indictment for 

CRIMINAL SEXUAL CONDUCT WITH A MINOR 
SECOND DEGREE 

VIOLATION § 16-3-655 

--:1 (i ~.:'! 
<" 

~ .::.~nj(i::di .. I.i;)-' 

. i;;,~ ;~\:\\ /~) .~~: ~'~; ~:;:~:~."J~"c :: 
;:""!~f;"·'~::~'i.;t:L'-::~i'?\'" .':( 

.' , 

.1 
e 
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STA T£ OF SOUTH CAROL)}.!A 

COUNTY OF GREENVILLE 

) 
) 
) 

Ai",fEJ\TDED l:-\l)ICTII/[ENT FOR 
CR1~HNAL SEXUAL CONDUCT \VITH A ~UNOR 

SECOND DEGREE 

At a Court of General Sessions, conveneD on ____ DECEMBER 14. 2004 the 

Grand JUrors of Greenville County present upon their oath: 
((--=---- ---

That WA '{NE DAv1D BEN1\TETT did in~i'~enville Co~0elween the 1 st day of November, 1990, - . .... _--
and the 9th day of November, 1994, engage in sexual battery with Sylvia Vanmastright. who was less than 

sixreen years of age, and that he did so in a position offamilial, custodial, or official authority to coerce the victim [0 

submit, and/or he was older than the vicrim. This is in violation of South Carolina Code of Laws Sec:tion 1&3-

655(2) and (3) 

Against the peace and dignity ofrhe State, and contrary to the statute in such ca:;e ma 



"" . E~",. W;)'AU~IE DES 

PA YS·DAS 

~,aat: !\<JNIGREICH DER 

NIEDERI.ANDE 

Stale·: I,INCDOM OF THE 
NETllEI{l:\NDS 

Estado: HEINO DE HO· 

LANDA 

Stato: HEGNO DEI PAES; 

BASSI 

Dcvlet: HOLLANDA "RAL· 
L1eI 

Gemeente: ROTTERDAM 

, Commune cle 

Cemeinde 

Municipality 

~!unicipio de 

Comune eli 

I,oy \"eya rnJh~II,·. 

Uittrek3el uit de registers van de burgerlijke stand omtrent een geboorte 

A 

Extrait des registres de I'flat civil concernant une naissance • :\us,,,,,; aus dem Geburtsregister - Extract of the register of births -

Extracto del registro de nacimientos - Estratto del r.gh.lm delle nascitc - Doi;uma ait n(Hus kayit hGHisasl sureti 

a. pbats "an geboorte: 
lieu de naissallce . Gebnrtsort • place of birth· lugar de na,:'· 
micnto . luogo di nascita . dOgUlII reri 

b. datum van gcboortc: 
date de nais;all<:e . Coburt,datum . date of birth· fecha de 
lIa~licllto -, data di Ilascita • dogllrn tarihi 

(successlvely:daYlmonth~year) 
c. geslacht van het kind: 

sexe de I'enfallt • Ge;"hlechl des hillde; . sex of the child· 
,exo del lIil)O . sesso del hailloilio . ~ocugun cill,iydi 

Rotterdam---

9-11-1978---

F---

1------------1----------1 
u. familienaalll van het kind: I· van Mastrigt---

I nOIll de famille de I·,·.nfant . Farnilienname des Kindes • surname 
of the child· apdlido del niilo . cogllollle del bambino • ~OC\I· 
gUll soyadl 

e. voornamen van het kind: 

f. 

nrCllf1flb .(It: l'Cllf~llIt - VornalnCII ~ks EinoC''; - christi.111 naIlW'; 
oj the child - IIl1J1Ib.·rr~ d ..... pit:). d··j :.::"1" - prell',i,·,i Jd U:.t11l0l!lv _.-t. 
":O(";,gllll adl 

famili~t;aam van de vader: 
nOIn de famille du perc· Familicnlla·me des Vaters· surname 
of tile fatiler· apellido del padre. CO!;llOrne del padre. 1mba,llIln 
soyadl 

g. voornanll!n van de vader: 
pr""'tlns du pere . Vornarn~n des V<.cters . christian name; of 
til<" father· 110ll,brc, de pila del padre· prellowi del padr~· 
UiJl;;\: ... lllIO au, 

h. meisjesnaam van de mocder: 
110111 de jeune fille de la mere . Mndchenname der Mutter· 
It!:lidclI name of the mother· apellido de. soltera de la madre· 
lIuJlH.:di :-,igllt)rilla dt:J1a IIladre - alla~lIl1lll'vl<.'llIncdcn onccki ';)0Y;H.h 

I. \·oornamen van de mocdcr: 
prellu!Ils tic ia rfJt:re - \'urllCJIlICIl der Mutter - christian n301e:). 

of tile mother· 1I00nores de pila de la wadre . prcnomi della 
madre - :J1I~J~III1/l ;tul 

J)i:.1tUIIl \·un a[gifte, onJt.:rtc1{cnin(; en ,cgcl van d~ 
ocwa"rder: 
Date. de delivrance. signature et sceau dl! depositaire 

Sylvia---

--------------------------------------------
van Mastrigt---

Huibert---

Ouwens---

Alida Johanna---

Rotterdam, 14-5-1985---

AlI:;stc!lung;-,tl~tllIll, lJutc[sl;ilrift, IIlId DicJlst~icbcl des Hegistt:[- ·.Ct.:<·'·'. ~ De ambtenaar van de burger1ijke stand,. 

~:tee~f i:;..su~, signaturc and seal of keeper .::-.~~'!. .. ::'.\ ~::' .... "~(~'t\ L'officier de I'etat civil· 
fecha de cxpedici6!1. iirrna y scllo del dcpositario .. - \,. \\. Der Standesbeamte . The registrar. Official 
Data in cui e stato riiasci3to l'atto. COil firma e bolla dell·uffic[o·.-·.;.F:··.·:'i.'·.'i'.. If'~i del registr ivil· 

V"""" """'. "",,,, ,,;,-," ";;"'" .... m",,",," ","'" ,. ml;;:~\::~~'Z ~~~/ J..~'''ffI'''': :/"~~;"j;~;;~"'" 
1 .'1"": '""S f 2 50 yoldaan <, -"'l. '-1 ~ ~ tf[7. ---t..C'::j<"; • , 

€VDDM 720·025/50 6TXB09 



STATE OF SOUTH CAROLINA 
ADi\/IINISTRA TIVE LAW COURT 

Dewayne Bennett. 188393 

Appellant. 
vs. 

South Carolina Department of Corrections. 

Respondent. 

) 

) 

) 

) 

) 
) 
) 

) 

) 

DOl:k~t No.: I O-ALJ-04-1 On-AP 
Grievanl:e No.: ECI 1066-09 

ORDER 

This matter is before the South Carolina Administrative Law Court ("ALC" or ;'Court") 

pursuant to the Notice of Appeal filed November 12, 2010 by Dewayne Bennett, ("Appellant"), 

an inmate incarcerated with the South Carolina Department of Corrections ("Department"). 

Appellant appeals the decision of the Department denying his grievance in which Appellant 
/ 

complains that his criminal offense is incorrectly classitied as a violent crime. The Department 

asserts that Appellant's conviction has been properly calculated and entered into the 

Department's system as a violent. 85%, non-parolable offense that occurred on November 9, 

1996. 

Appellant's argument is supported by the December 14. 2004 Greenville County 

Indictment in his case which retlects that the offense(s) of second degree criminal sexual conduct 

with a minor occurred between November 1, 1990 and November 9. 1994. Appellant contends 

that the law at the time the offense(s) occurred did not classify second degree criminal sexual 

conduct with a minor as a violent crime. Appellant further explains that if the otfenses(s) 

ol.:currcd on November 9. 1996. the victim would have hcen olda than the statutory requirement 

of sixteen. t Nonetheless. the sentencing judge clearly marked the "violent" and "most serious" 

hoxes on Appellant's Sentencing Sh~et dated March 2. ~()()5.~ ~Ion:over. the "date of oftcnse" 

s~ction on that S~ntenl:ing Sheet retlccts Novel11b~r I). 11)90. I f the Appellant t\:~ls that his 

S~ntellcing Sheet inl:ludes illClllTI':Ct illttH"ll1atioll. :\ppell.tllt ~IHluld I:llntact the ~l'lltellcillg judge 

I i\ppellani has provided to the Court what appt:ars 10 be an ufti(ial doclIlllelll frol1l the Nt:therlands which relkcts 
the birth datt: of the victim as Nuvel1lber 9. 1978. I f this dOClllllt:llt is CIJlTt:(\. tht: viuil11 would have h~krnL E D 
( I I) years old on Novel11ber I, 11)90 and sixteen ( 16) years (lId on November 9. 1l)()4. r ~ .: 
~ See Gaster v. Evatt. 3::!6 S.c. 33. 483 S.E.~d 197 (1997) where the South Carolina Suprt:ll1L' Court held that second 
degree criminal sexual condu(t with a minor was classilit:d by statute as a vioicnt (rillle as t:arly as II)R6. lJLJ 1 2 7':' 1 
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with his concerns. The Department's sentencing classitications are rightly controlled by the 

Sentencing Sheet. 

Based upon the foregoing, the decision of [he Department is AFFI RMED. 

AND IT IS SO ORDERED. 

/jJ/~ 
October /;-X \-:, 2011 
Columbia, South Carolina 

Administrative I:)aw Judge \ 

. .,,:":: 

'lOS .j 

. ~_LL \!~. _+~<_:~\t2l~\L_-~~'~'" 

"', ,-~-(.t-- U~:;:·\..:,~.~~~<~::,: \~~---
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Mr. Dewayne Bennett 
Inmate # 188393 
Evans Corr. Inst. F3/B1142 
610 Hwy 9 West 
Bennettsville, SC 29512 

... 
\" .--

August 29,2011 

RE: Sentencing Sheet 

Dear Mr. Bennett: 

JI):, t· N::'III, ::-;~lf!I~I. :-lIlII!~ ·.~:':t 

Cil"l!I\','lth!. :';l: :~~H.:.lJl ~IIH~I 

I received your letter in which you informed us that there is a 
typographical error on your sentencing sheet regarding the incident dates. 
I do not believe that we will be able to void your sentencing sheet and 
substitute a new one as you requested. However, I will be happy to clear 
up the problem, if there is one. Please let me know the name(s) and 
contact information for whomever I would need to communicate with 
regarding this issue. 



~tnte of ~otttb QCarolina 
Wbe (!Circuit (!Court of tbe Wbirteentb j/ubicial (!Circuit 

Edward W. Miller 
Judge 

Wayne D Bennett 
#188393 
Evans Correctional Institution 
610 Highway 9 West 
Bennettsville, SC29512 

Dear Mr. Bennett: 

September 8, 2010 

Greenville County Courthouse 
305 E. North Street, Suite 219 

Greenville, SC 29609-4751 
Phone: (864) 467-8559 

Fax: (864) 233-4173 

r received your letter dated August 31, 2011 in which you ask the Court to change a 
typographical error on your sentence sheet and provide you with a corrected sentencing sheet. 

Unfortunately. your letter is considered an ex parte communication, and I am prohibited 
from responding to ex parte matters like yours. There are proper methods for legal 
communication that must be followed. and you should contact your lawyer if you have any 
questions. I am sorry that I am unable to help you, and I wish you the best of luck. 

'..\,lith kind regards. I ~m 

Very truly yours, 

//,.-/ . ~l~{/"( .7 ,2>,>. -/ Lt/. ( . 
i 

Edward W. Miller 

EWM/jbm 
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3 
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, 
I 

i 
CHARGE SINC.E THE FACTS ON ALL THREE INDICTMENTS ARE THE , 
SAME, THE E~EMENTS ALLEGED. 

; 

THE COURT: SAME VICTIM, SAME CONDUCT. 

MR. MOYER: IF IT PLEASE THE COURT? WHAT WE HAVE 

5 THOUGH IS T~E LAW IS DIFFERENT FOR THOSE THREE. AND SO THE 

6 TESTIMONY THAT YOUR HONOR'S GOING TO HEAR IS THAT THIS 
I 
I 

7 ACTION TOOK' PLACE OVER A PERIOD OF ABOUT SEVEN YEARS. 
I 

8 THE CRIMINAL SEXUAL CONDUCT WITH A MINOR CHARGE COVERS 

9 THAT PERIOD~OF TIME UP UNTIL HER SIXTEENTH BIRTHDAY. 
I 

10 CRIMINAL SEXUAL CONDUCT, SECOND DEGREE, COVERS THAT PERIOD 

11 OF TIME FRO¥ AGE SIXTEEN UNTIL THE CONDUCT STOPPED. AND 

12 THEN INCEST) WHICH IS A DIFFERENT ELEMENT, COVERS THAT 

13 ENTIRE TIME~FRAME SINCE THERE'S NOT AN AGE LIMIT. 

14· SO, YOUR HONOR, THE ELEMENTS FOR EACH OF THOSE CRIMES 

15 IS DIFFERENT. IT'S LIKE A HOST OF OTHER SITUATIONS THAT 
{ 

16 COME BEFORE ,THE COURT WHERE SIMILAR CONDUCT VIOLATES 

17 MULTIPLE STATUTES UNDER SOUTH CAROLINA LAW. AND THAT IS 

18 WHAT WE'RE GOING WITH. 
I 

19 THE COURT: ALL RIGHT. I'LL TAKE IT UNDER ADVISEMENT. 

20 

21 

22 

23 

24 

25 

YOUR HONOR, THE SECOND MOTION IS THAT MS. MANIGAULT: 
! 
I 

IF THE COUR~ DOES NOT MOVE TO MAKE THE SOLICITOR ELECT ONE 
I 

OF THE CHARGES, THEN OUR SECOND MOTION IS TO SEPARATE THE , 
I 

TRIALS ON EACH INDICTMENT. IF THEY ARE IN FACT ALLEGING 

SEPARATE AND DISTINCT TIMES ON EACH INDICTMENT, AND EVENTS, 
i , 

AND DIFFERE~T STATUTES WE'RE ASKING THE COURT TO SEPARATE 



.... 

\ ..... 

10 

1 THE CHARGES FOR A TRIAL ON EACH CHARGE. 

2 THE COURT: MOTION FOR SEVERANCE. WHAT'S YOUR 

3 RESPONSE, SOLICITOR? 

4 MR. MOYER: YOUR HONOR, THE RESPONSE IS THAT THE 

5 CONDUCT IS ONE CONTINUOUS CHAIN OF EVENTS. IT STARTED WHEN 

6 SHE WAS TWELVE YEARS OLD AND ENDED WHEN SHE WAS SEVENTEEN. 

7 THESE SHOULD BE TRIED TOGETHER BECAUSE THERE WOULD BE 

8 DUPLICATE TESTIMONY IN EACH OF THOSE TRIALS, PARTICULARLY 

9 WITH REGARD TO THE FACT THAT WE HAVE AN INCEST. INDICTMENT. 

to THAT INCEST INDICTMENT DOES NOT DELINEATE THE TIME -- IT 

11 COVERS THE WHOLE TIME-FRAME. SO WHEN THE JUDGE OF THE FACTS 

12 HEARS THIS CASE, IN PARTICULAR THE INCEST INDICTMENT, THAT 

13 PERSON'S GOING TO HEAR THE CONDUCT THAT COVERS THIS ENTIRE 

14 THING. 

15 SO THERE'S NO PREJUDICE TO THE DEFENDANT TO HAVE HIM 

16 TRIED FOR THE CRIMINAL SEXUAL CONDUCT CASES ALONG WITH THE 

17 INCEST INDICTMENT. THE JURY'S GOING TO HEAR ALL THIS 

18 EVIDENCE ANYWAY, OR THE JUDGE, WHICHEVER THE CASE MAY BE. 

19 SO, YOUR HONOR, WE FEEL IT IS APPROPRIATE TO TRY THEM ALL 

20 TOGETHER. IN ADDITION, I THINK UNDER 404 a, IF WE TRIED ONE 

21 OR OTHER OF THE CRIMINAL SEXUAL CONDUCT CASES, THE TESTIMONY 

22 FROM THE OTHER WOULD COME INTO PLAY. SO WE SEE NO PREJUDICE 

23 

24 

25 

TO THE DEFENDANT. 

THE COURT: ALL RIGHT. ANYTHING ELSE? WHERE ARE YOU 

PREJUDICED? 



----=.<"""'" """.'----------------------------------------'--'--', 

AFTER FIVE DAYS RETURN TO 

PAUL B. WICKENSIMER 
GREENVILLE COUNTY CLERK OF COURT 
305 EAST NORTH STREET 
GREENVILLE, SOUTH CAROLINA 29601 

~:£ TURN S£RV [CE 

David Wayne Bennett 188393 
Evans Carr Instit 
610 Hwy West 
Bennettsviile, SC 29512 
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IN THE STATE OF SOUTH CAROLiNA;:~'_ ,:' J., IN THE COURT OF COMMON PLEAS 
. .. - - - " .. -. 

) 
COUNTY OF GREENVILLE!, ,.~ ,-', _, -J, THIRTEENTH JUDICIAL CIRCUIT 

Wayne David Bennett, ) civil action number: 2010-CP-23-9791 
) alk/a Dewayne David Bennett, 

SCDC No 188393 ) 

Applicant, 
-vs-

) 

MEMORANDUM IN OPPOSITION 
TO CONDITIONAL DISMISSAL 

State of South Carolina 

) 
) 
) 
) 
) 

Respondent. ) 
) 

YOU WILL PLEASE TAKE NOTICE that the Applicant in the above-captioned case 

hereby opposes the conditional dismissal of his case. The conditional dismissal was filed 

August 8, 2012 and was received August 9, 2012. 

The reasons for opposing the conditional dismissal are 1) all those set forth in the 

record; 2) those filed with the Court; and 3) those set forth in this memorandum. 

The State's arguments center around the successive nature of the PCR application and 

the one year statute of limitations. Since this case involves new evidence, these are 

inapplicable defenses. In the alternative, these should be waived in light of the facts of the 

case. 

the sentencing sheet contains a "typo" 

Sentencing sheets are very important documents. See State v. Bennett, 375 S.c. 165, 

650 S.E.2d 490 (S.C.App. 2007) (where the sentencing sheets controlled over conflicting 

CDR Codes). The Department of Corrections relies heavily on them. In this case, the 

typographical error has had a negative impact on Applicant, as set forth below. 

-'-



The Victim in this matter testified she was born November 9, 1978. 1 This is not 

controverted by Applicant. 

The indictment in case number 2002-GS-23-7954 was for "CRIM SEX CONDo 2ND 

DEGREE W/MINOR". The indictment identifies the "Date of Offense" as "11-09-1996." 

Critically, this means the sentencing sheet identi fies the Victim as being 18 at the time of the 

wrongful act. 

The Applicant was sentenced under S.C. Code Ann. 16-3-655(3). The Legislative 

History of the enacting Act provides that at the time of sentencing, the criminal activity only 

reached persons who were "less than sixteen years of age.,,2 

Presumably, the Court meant to enter 1990 to 1994 as the dates of offense. See 

Indictment; otherwise the Applicant would not be in violation of the law. 

See Transcript, page 12, lines 16-18 attached as an Exhibit. 

Act 509 provides as follows: 

(A509, R620,S2821) 
AN ACT TO AMEND ACT 157 OF 1977, AS AMENDED, RELATING TO THE CRIMES OF CRIMINAL 
SEXUAL CONDUCT, SO AS TO FURTHER PROVIDE FOR THE CRIMES OF CRIMINAL SEXUAL 
CONDUCT IN THE FIRST OR SECOND DEGREE WHEN MINORS ARE INVOLVED. 

Be it enacted by the General Assembly of the State of South Carolina: 

Crimes of criminal sexual conduct 
SECTION I. Section 5 of Act 157 of 1977, as amended by Act 639 of 1978, is further amended to read: 
"Section 5. (I) A person is guilty of criminal sexual conduct in the first degree if the actor engages in sexual battery 

with the victim who is less than eleven years of age. 
(2) A person is guilty of criminal sexual conduct in the second degree if the actor engages in sexual battery with a 

victim who is fourteen year~ of age or less but who is at least eleven years of age. 
(3) A person is guilty of criminal sexual conduct in the second degree if the actor engages in sexual battery with a 
victim who is at least fourteen years of age but who is less than sixteen years of age and the actor is in a position of 
familial, custodial, or official authority to coerce the victim to submit or is older than the victim." 

Time effective 
SECTION 2. This act shall take effect upon approval by the Governor. 

2 



not catching the typo is ineffective assistance of counsel and 
there's a reasonable probability the result would have altered the sentence 

The Court has been faced with an analogous situation before and granted the PCR 

relief sought in that case. 

It is ineffective assistance of counsel not to raise inconsistencies in the sentencing 

sheets. See Boan v. State, 388 S.C. 272, 695 S.E.2d 850 (S.C. 20 I 0). In Boan, the Court 

orally sentenced the Defendant to a twenty year sentence; however, the sentencing sheets 

reflected a thirty-year sentence. The Court found it was ineffective assistance of counsel to 

not object. 

Further, the Boan court found that this failure was not trivial--instead, there existed a 

reasonable probability the result would have altered the sentence. 

Finally, see Dervin v. State, 386 S.C. 164,687 S.E.2d 712 (S.c. 2009). In that case, 

the Court remanded the applicant for resentencing when applicant/defendant was given a 25-

year sentence but 10 years was the maximum allowed for the offense. 

the effect 

Because the sentencing sheet is incorrect, the Department of Corrections has indicated 

that Applicant is only eligible for the 85% reduction in sentence (not 50%). However, if the 

sentencing sheet is correct, then the charged crime was not committed. 

On the other hand, if the sentencing sheet were altered to reflect a different date of 

offense, this would place the offense earlier than the change in the law. It would make 

Applicant eligible for a 50% reduction in sentence because the Department of Corrections 

calculates from the date of offense, not the date of sentencing. 

And at the time of the offense, the law classified the offense as "non-violent". 

3 



The effect of the typo has been to cause the Applicant to (a) be 'improperly classified 

as a violent ,offender; (b) serve an 85% sentence not a 50% sentence; (c) to not be allowed to 

earn good time and work credits as 'ft ~ .'ti:o:I:eNt ~r;-aRd (d) being denied parole 

eligibility. 

Because of the nature of the charge (criminal sexual conduct with a minor), this 

charge is the driving force in the Applicant's incarceration. It is the only crime listed as 

"violent" and "most serious" on the sentencing sheets (all three of which are enclosed for the 

Court's review). 

it is appropriate for this Court to review the matter 

The PCR Code provides that challenges that "an applicant's sentence has expired" are 

appropriate for a PCR Court. AI-Shabazz v. State, 338 S.C. 354; 527 S.E.2d 742 (S.c. 

2000). 

As an additional grounds, the Applicant has tried to bring the typo to the attention of 

Department of Corrections personnel. You will see from the enclosed that the Warden found 

no error. At the "Step 2" inmate grievance phase, you will see that the appealing official 

denied the relief sought on October 5, 2010. The official relied on the typo in making this 

decision and denying the relief sought, stating in part: 

... The date of offense on your conviction for Criminal Sexual Conduct with a 
Minor 02-0S-2307954 has an offense date of 111911996, not between 1990 
and 1994 as you allege. Your conviction is properly entered and calculated as 
an 85%, non-parolable offense .... 

4 



The appeal under the Administrative Procedures Act was also stymied by the 

typographical error. The Court wrote (underlined emphasis added): 

If the Appellant [Applicant] feels that his Sentencing Sheet includes incorrect 
information, Appellant should contact the sentencing judge with his concerns. 
The Department's sentencing classifications are rightly controlled by the 
Sentencing Sheet. 

Letters to the Court and the Solicitor did not result in the typographical error being 

fixed. See correspondence attached. 

the evidence was only recently discovered 

Applicant filed on November 30, 2010 and raised these issues. Applicant's initial and 

amended applications and memorandum in opposition reference that this is newly discovered 

evidence. 

Applicant only recently discovered (1) the error and (2) the effect of the error in the 

sentencing sheets in connection with the inmate grievance form. You will see from those 

forms (attached as Exhibits) that the Step 2 decision was only handed down the month before 

the Applicant filed the current PCR. 

the administrative relief has not been granted 

As noted above, Applicant has not succeeded in his efforts to fix the typo using the 

internal grievance and APA appeals available to him. 

5 



newly discovered evidence 

The PCR Code3 specifically contemplates that the statute of limitations only starts 

running within one year of when new evidence should have been uncovered: "If the applicant 

contends that there is evidence of material facts not previously presented and heard that 

requires vacation of the conviction or sentence, the application must be filed under this 

chapter within one year after the date of actual discovery of the facts by the applicant or after 

the date when the facts could have been ascertained by the exercise of reasonable diligence." 

S.C. Code Ann. § 17-27-45(C). 

In the present case, the Applicant only learned about the effect of the typo in the 

month and a half before he filed. In the alternative, a hearing is appropriate to determine 

when the newly discovered evidence was learned by Applicant; to take testimony regarding 

the error in the sentencing sheets; to take testimony regarding the effect of the error; and 

other matters. 

§ 17-27-45. Filing procedures for post conviction relief applications 

(A) An application for relief filed pursuant to this chapter must be filed within one year after the entry of a judgment 
of conviction or within one year after the sending of the remittitur to the lower court from an appeal or the filing of 
the final decision upon an appeal, whichever is later. 

(8) When a court whose decisions are binding upon the Supreme Court of this State or the Supreme Court of this 
State holds that the Constitution of the United States or the Constitution of South Carolina, or both, impose upon 
state criminal proceedings a substantive standard not previously recognized or a right not in existence at the time of 
the state court trial, and if the standard or right is intended to be applied retroactively, an application under this 
chapter may be filed not later than one year after the date on which the standard or right was determined to exist. 

(C) If the applicant contends that there is evidence of material facts not previously presented and heard that requires 
vacation of the conviction or sentence, the application must be filed under this chapter within one year after the date 
of actual discovery of the facts by the applicant or after the date when the facts could have been ascertained by the 
exercise of reasonable diligence. 

6 



statute of limitations should not be a bar 

In the alternative, with respect to the statute of limitations, this should not be a bar. 

The Court has made clear that every PCR applicant is entitled to "one bite at the apple" 

Odom v. State 337 S.C. 256; 523 S.E.2d 753 (S.c. 1999) and that technical considerations 

(such as the statute of limitations) will not serve as a bar to a PCR where an applicant was 

denied that bite at the apple. 

Thus, the Court in Odom v. State 337 S.c. 256; 523 S.E.2d 753 (S.C. 1999) held that 

the one year statute of limitations does not apply to Austin v. State, 305 S.c. 453, 409 S.E.2d 

395 (S.C. 1991) situations (where counsel failed to tile a timely appeal following the denial 

of the petitioner's PRC application). 

Moreover, the Court in Wilson v. State 348 S.C. 215, 559 S.E.2s 581 (S.c. 2002) 

extended the rule to make clear that every defendant has a right to file a direct appeal and one 

PCR application. In that case, the Court had no problem extending the statute of limitations 

because "policy would be frustrated if the one year statute of limitations for PCR claims 

applied where the applicant was denied his direct appeal due to ineffective assistance of 

counsel, and then was denied his right to a PCR application because of the one year statute of 

limitations. " 

Finally, the Court in Ferguson v. State, 382 S.c. 615, 677 S.E.2d 600 (S.C. 2009) 

noted that where an inmate was mentally incompetent and thereby was prevented from filing 

for PCR, then the inmate's statute is tolled during the period of his incompetency. To do 

otherwise would be to deny an inmate his "right" to one bite at the apple. 

In the present case no Court has ever reviewed the incorrect sentencing sheet issue. 

Accordingly, Applicant has not been granted his right to one bite at the apple on this issue. 

7 



Therefore, for the foregoing reasons the Applicant petitions the Court to change the 

typographical error. Applicant also petitions the Court to reverse its conditional dismissal 

and instead conduct a hearing on these matters. 

Finally, Applicant petitions the Court for all the relief set forth in all documents filed 

by Applicant or on behalf of Applicant. 

August 28, 2012 

Greenville, South Carolina 

8 

Respectfully submitted, 

William S. F. Freeman (# 16676) 
Post Office Box 383 
Greenville, South Carolina 29602 
telephone: (864) 271-3838 
fax: (864) 271-2828 
A TTORNEY FOR APPLICANT 
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. I 
ST ATE OF SOUTH CAROLINA 

I 
COUNTY OF GREENVILLE 

I , 

STATE OF SOl)TH CAROLINA, ) 

) 
PLAlNTWF, ) 

) 
) 

-VS- ) 

) 
WAYNE BENNE-TI, ) 

) 
DEFENDANT. ) 

) 

BEFORE: 

IN THE COURT OF GENERAL SESS[ON~ 

2002-GS-23-7953, 7954 
2004-GS-23-9126 

TRANSCRIPT OF RECORD 

MARCH 2, 2005 
GREENVaLE, SOUTH CAROLINA 

I 
THE HOf'lORABLE EDW ARD W. MILLER 

A P PEA RAN C E S: 

A TTORNEY FOR PLAINTIFF: , , 

L. MARK MOYER, ASSISTANT SOLIClTOR 
, 
! 

A TTORNEy FOR DEFENDANT: 

I 

DOROTI-fY MANIGAULT, ESQUIRE 

SUSAN W. HUDGINS 
CIRCUIT COURT REPORTER 



I 

'-

SYLVIA VANMASTRIGT - DIRECT EXAMINATION BY MR. MOYER 

MS. MANIGAULT: THANK YOU, YOUR HONOR. 

2 

3 

THE COURT: ALL RIGHT. YOU READY? 

MR. MOYER: YES, SIR. YOU WANT US TO CALL THE FIRST 

4 WITNESS? 

5 

6 

THE COURT: YEAH. 

MR. MOYER: I CALL SYLVIA VANMASTRIGT. 

12 

7 SYLVIA VANMASTRIGT, BEING 

8 DULY SWORN TESTIFIED AS FOLLOWS: 

9 THE ~OURT: COULD YOU SPELL YOUR LAST NAME FOR ME. 

10 MAlAM? 

11 MS. VANMASTRIGT: IT'S V-A-N-M-A-S-T-R-I-G-T. 

12 DIRECT EXAMINATION BY MR. MOYER: 

13 Q. ALL RIGHT, MS. VANMASTRIGT. YOU JUST STATED YOUR NAME 

14 AND SPELLED IT. HOW OLD ARE YOU? 

15 

16 

17 

18 

A. 

Q. 

A. 

Q. 

TWENTY-SIX. 

WHEN IS YOUR DATE OF BIRTH? 

11/9/78. 

NOVEMBER THE 9TH OF 1978. HOW FAR DID YOU GO IN 

19 SCHOOL? 

20 

21 

22 

23 

A. 

Q. 

A. 

Q. 

24 WELL? 

25 A. 

I FINISHED HIGH SCHOOL. 

WHERE DID YOU GO TO HIGH SCHOOL? 

TRAVELER'S REST HIGH SCHOOL. 

OKAY. AND YOU TOOK SOME CLASSES AT GREENVILLE TECH AS 

YES, SIR. 
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IN THE STATE OF SOUTHCARO"[INA:~>::':) IN THE "cOURT OF COMMON PLEAS 

--.- ) . 
COUNTY OF GREENVIL~:~ ;.,~ :~: '::;, ;_1;': ~i THIRTEENTH JUDICIAL CIRCUIT 

Wayne David Bennett ) civil action -ftUmber: 201 0-CP-23-9791 
) 

Plaintiff, ) 
-vs- ) 

) 
State of South Carolina ) 

) CERTIFICATE OF SERVICE 
Defendants. ) 

The undersigned hereby certifies that the documents identified below were mailed to 
the persons identified below on the date identified by to the address identified below. Said 
mailing was made by first class mail with sufficient postage. 

DOCUMENTS SERVED: Memorandum in Opposition to Conditional Dismissal 

PERSONS SERVED: 

Karen Ratigan 
South Carolina Attorney General's Office 
Post Office Box 11549 
Columbia, South Carolina 29211-1549 

LEGAL MAIL 
Wayne Bennett 188393 
Dorm # 3B0142A 
Evans Correctional Institution 
Post Office Box 2951202 
Bennettsville, South Carolina 29512 

DATE: August 29, 2012 

Greenville, South Carolina 
William S. F. Freeman 
Post Office Box 383 
Greenville, South Carolina 29602 
telephone: (864) 271-3838 
fax: (864) 271-2828 
ATTORNEY FOR MR. BENNETT 
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