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DECISION AND ORDER
OF THE
- SOUTH CAROLINA WORKERS' COMPENSATION COMMISSION

WCC FILE NO.: 1403368

DANNY B. CRANE, - EMPLOYEE, CLAIMANT
vs.
JAMES RABER d/b/a RABER’S DISCOUNT EMPLOYER AND
TIRE RACK
SC UNINSURED EMPLOYERS’ FUND, : DEFENDANT
Hearing: ' Held in Port Royal, SC on June 26, 2014
Appearances: Stephen B. Samuels
Samuels Law Firm, LLC
1320 Richland St.

Columbia, SC 29201
Appeared on behalf of the Claimant, Danny B. Crane

- O. Edworth Liipfert, II1,
Guiffith, Sadler & Sharp, P.A.
600 Monson Street
Beaufort, South Carolina 29901
Appeared on behalf of Employer, James Raber d/b/a
Raber’s Discount Tire Rack

Matthew J. Stoty
Clawson & Staubes, LLC
126 Seven Farms Dr., Ste. 200
Charleston, SC 29492
Appeared on the behalf of the UEF
Purpose of Hearing: To determine compensability as set forth in the Form 50

Decision and Order: Susan S. Barden, Commissioner

Filed: ~ Aprl 30, 2015
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APA SUBMISSIONS/EXHIBITS

evidence without objection:

A. Claimant’s Submissions:

Under the Administrative Procedures Act, the following records were submitted into

NAME OF REPORT(S)/PHYSICIAN DATE OF NUMBER
OR OTHER EVIDENCE REPORT(S) OF PAGES
1. | Barawell County Hospital Records 02/19/2014 1-20
to
03/06/2014
2. Carolina ENT Clinic 02/20/2014 21-26
Dr. Ansley to
03/06/2014
3. Barnwell Family Practice 02/25/2014 27-46
to
03/31/2014
4, Oaktree Medical Centre, PC 05/19/2014 47-52
Dr. David Rogers
5. | Medical Bills 02/19/2014 |  53-59
to
05/19/2014
EXHIBITS |
6. Subpoenaed Responses from Raber’s Tire 04/21/2014 60-109
7. Subpoenaed Documents from Enterprise 06/01/2013 110-288
Bank ' to
- 02/28/2014
8. Facebook messages from Raber’s Tire 02/27/ 20'14 289-293
to
03/18/2014
9, Picture of time clock from Raber’s Tire 294
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B. Employer’s Submissions:

NAME OF REPORT(S)/PHYSICIAN DATE OF PAGE
OR OTHER EVIDENCE - | REPORT(S) | NUMBER
EXHIBITS

Security video footage dated February
19, 2014 :

B. ‘ Audio Records

A.

C. Payment Records

Ciaimant objected to the report of Dr. Bettle (Coastal Neurology), as contained in
Defendants’ APA, pages 1-2, for the reason that Dr. Bettle (a) does not state his opinions to
a reasonable degree of medical certainty, and (b) did not physically examine Claimant, and
instead only reviewed Claimant’s records. I considered Dr. Bettle’s report, andv agree with
Claimant .that the conclusions are not made to a reasonable degree of medical certainty;
nonetheless, I find that reference to or reliance upon Dr. Bettle’s report is wholly
mnecess@ to 2 decision in this case (I make no6 other citation to Dr. Bettle’s report in this
Otrder), and I can therefore disregard the report. However, Dr. Rogers’ report is even less
reliable than Dr. Bettle’s report for the reasons sfated hetein. I therefore give the greatest

weight to the treatment records in evidence on the date of the hearing, and to the

testimony/presentation of Claimant at the hearing,
STIPULATIONS
At the call of the case, the attorneys representing Claimant and Defendants made the

following stipulations:
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1. The purpose of the hearing was to determine compensability as set forth in

Forms 50 and 51;
2. Venue and jurisdiction are proper;
3. Notice was properly served on all parties; and
4. The APA submissions not objected to are properly'in evidence before the

undersigned, with the exception of self-serving declarations and unstipulated medical

repotts.

STATEMENT OF THE CASE

Claimant takes the position that on February 19, 2014, he suffered compensablg
injuries atising out of and during the course and scope of his employment when an air hose
on a compressor exploded‘near his head. Claimant alleges (a) injuries to his head and brain,
(b) bilateral hearing loss, (c) aggravation of a pre-existing psychological condition, and (d) a
vestibular disturbance, including problems with dizziness and balance. Claimant alleges that
he is unaware of the full extent of his brain iﬁjury, and requests additional
evaluation/treatment. Claimant acknowledges that he did ﬁot lose consciousness as a result
of the injury, but takes the posiﬁén that he was dazed, and that the statutes and case law do
not require a loss of consciousness to prove a brain injury.

Claimant contends that his hearing loss is confirmed by audiometric testing
performed by the ear, nose, and throat specialist (Dr. Aunsley) to whom Clé.imant was
referred by providers at the Emergency Room. Claimant argues that the testing showed a

complete loss of hearing in his right ear (the side on which the Commissioner was sitting
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during the hearing), and a significant loss of hearing in the left ear. Both tests showed
similar patterns of hearing loss. The left ear retains some hearing, specifically a >90% ability
to distinguish and understand spoken words when ampliﬁed.v Claimant states that he wears
an amplifier in his left ear, which he purchased at Walgreen’s. Claimant testified that wearing
an amplifier allows him to hear spoken words well enough to testify, albeit with some
difficulty. Al'rhqugh Claimant contends that he retains a very slight ability to hear, Claimant
also contends that audiometric testing confirms an impairment of 100% bilaterally, as
defined in Regulation 67-1102. Claimant’s E.NN.T. physician recommended more objective
testing at MUSC, specifically an A.B.R. (auditory brainstem response) test which Claimant
never underwent. However, Claimant’s personal understanding is that the test was for
consideration of cochlear implants. Claimant testified that he was unable to obtain the test,
as he alleges that MUSC does not accept his insurance and he has no other means to pay for
the objective test.

Claimant seeks temporaty total disability benefits from the date of the accident and
continuing, with Defendants to receive a credit for two partial days of employment since the
date of the accident. Claimant also seeks reimbursément of the medical expenses he has
incurred, as well as ongoing medical treatment with the doctors with whom ﬁe has already
established a treatment relationship. Claimant also seeks a determination that he was an
employee on the date of tile accident and not an independent contractor, and that the
characterization of Clatmant as an independent contractor in the employment contract is not
dispositive. Claimant contends that more compelling is the fact that Employer exercised

sufficient control over Claimant to create an employer-employee relationship.
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Defenciants take the position that the claim should be denied. The UEF issued a
general denial, and does not admit an accident or incident occurred without a finding by the
Commission. Employer admits that an incident occurred when a hose separated from the
tire changer when Claimant was standing near it, but denies that Claimant was struck by any
object as a result of this incident. Employer also asserts that Claimant worked to re-attach
" the hose, and continued working shortly after this incident. Therefore, if there was any
injury, it was mild. Employer and the UEF both take the position that there was no brain
injury, as there was not a loss of consciousness; further, according to the Emergency Room
records from the date of the accident, there was no blow to the head, no complamt of 2 head
injury, and Claimant’s head was documented as atraumatic. Nor was any complaint of
dizziness or cognitive difficulty made/documented; nor was any Brain diagnostic test
ordered/undergone. Defendants contend that the first medical record containing a
reference to a blow to the head occurred three months after the date of the accident--when
Claimant was sent to an IME (Dr. Rogers) by his attorney. Even assuming Claimant was
struck by an object in the accident, Defendants contend that the blow was insufficient to
cause a brain injury. Defendants deny any alleged psychological aggravation on the basis
that there is ﬁo evidence that Claimant’s pre-existing psychological conditions are causally-
telated/wére aggravated, other than by Claimant’s self-serving statements to his IME
physician three months after the date of the accident. Defendants also argue that no doctor
has established the presence or aggravation of a vestibular disturbance other than through
Claimant’s self-serving statements to providers. As to alleged hearing loss, Defendants argue

that Claimant could have undergone an objective hearing test, but Claimant failed to do so.

6
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Therefore, Defendants contend that Claimant cannot establish any claum for hearing loss by
credible evidence. Defendants also contend that Claimant was an independent contractor,
based upon the terms of the contract itself and the fact that Defendant Raber did not
exercise sufficient control over Claimant to establish an employer—em?loyee relationship.
Defendants also. take the position that Claimant has not established that Employer regulatly
employed four or more employees on the date of this incident. Defendants take the position
that if the case 1s found compensable, Claimant was offered and rejected light duty &ork;
thus, Claimant would not be entitled to any temporary benefits. Finally, Defendants request
thé right to direct Claimant’s treatment if the claim is found compensable.

At the hearing, Claimant objected to the admission of the report of Dr. Bettle of
Coastal Neurology on the grounds that (a) Dr. Bettle failed to state his opinion to a
reasonable degree of medical certainty, and (b) Dr. Bettle did not physically examine
Claimant.

The UEF requested that if the clgim is found compensable, Employer be found to be

a non-qualified self-insurer subject to the Act.

EVIDENCE OF THE CASE
I. Claimant’s testimony
A. Direct Examination
Claimant testified on direct examination that he is thirty-seven years old, and is
martied with six children. He is a high school graduate. On February 19, 2014, he was

working at Raber’s Tire. (Tr. P.19,121-P.20,115).
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At Raber’s, there are four bays. Claimant’s boss was Raber, and Chad Williams was
the shop foreman. Other employees inﬁluded Marie in the office, “Little Man™ Pernell, Red,
Alfred (Alfie/Red), and Claimant. Claimant was paid $9.00 per hour, and he typically
worked from 7:00 a.m. to 6:00 p.m., but his work hours fluctuated; sometimes, Claimant
would additionally work Sundays to finish something. Claimant worked full-time, and he
was not paid time and a half when he worked more than forty hours. Claimant wore a
uniform supplied by Raber, and Raber and Marie directed his work. Claimant used his own
specialty tools, and believes it is normal for 2 mechanic to provide his own hand tools. In
addition to tools, Claimant also used Raber’s large tire changer, the balancer, the brake lays,
the alignment rack, and the lift; all these items belonged to Raber. Claimant would not have
been able to perform his work duties without using the equipment ptovid;ad by Raber.
Raber assigned Claimant his work at the shop. (Tr. P.21,1.10-P.24,1.14).

On the day of the accident in issue, Claimant was working with Chad, Alfie, and
“Little Man.” Claimant pulled a trailer that morning with his truck, and then he put new
shocks on his truck because they were Blown out. Before doing so, he asked Chad if if was
ok; Chad told Claimant that since Claimant’s truck was damaged while Claimant was towing
the trailer for Raber’s, Claimant could order the shocks through Raber’s and install them.
Alfie actually performed this work, and Claimant traded him some air tools for doing the
work. (Tr. P.24,115-P. 25,1.21).

Claimant testified that he could not remember what he was working on at the time of
the accident, but recalls hearing a loud hiss by the tire changer. Claimant and Alfie went

over to the tire changer to try to find the location of the hiss, and he got down close to it.
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When the hose popped loose, “it was like 2.bomb.” Claimant testified that he had a bruise
on his right forehead as a result of something striking him. (Tr. P.25, 122-P.28, 1.20).
Claimant testified that he recalled being on his hands and knees holding his head and eats
immediately after the incident; his head and ears were painful and his ears were ringing,
Claimant testified that he was dazed, stunned, and slightly dizzy. (Tt. P.28,1.9-22).

Claimant’s wife tock him to the Emergency Room on the date of the accident. Based
upon Claimant’s complaints of hearing loss and ringing in his ears, the Emergency Room
physician referred Claimant to an ear, nose, and throat specialist (Dr. Ansley).  Claimant
testified that he was referred by Dr. Ansley to a hospital in Charleston for testing .for
cochlear implants, but he was unable to be seen there because they did not accept his wife’s
msurance. Claimant testified that he is willing to have that test or any other recommended -
treatment should the case be found compensable. (Tt. P.30, 1.16-P.31,1.22). Claimant also
saw an IME physician (Dr. Rogers), and Claimant testified that he spent approximately 2-2Y%
hours with Dr. Rogers. In fact, Claimant doubled the time spent with Dr. Rogers, as the
actual time was one hour and 15 minutes. Dr. Rogers performed a lot of reflex tests and
balance tests on Claimant, as well as memory tests. Claimant testified that he could not
complete the balance tests because he almost fell. Claimant also had difficulty with one of
the memory tests. Claimant would like Dr. Rogers named as the treating physician. (Tr.
P.31,123-P.34, 1.6).

Claimant testified that he tried to continue working after the incident, but he could
only work half of two days. Claimant testified that he was wearing hearing aids, and the

noises from the electric fans, the bright lights, and the noise from the lifts gave him a
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headache. Claimant testified that his ears would also bleed at night onto his pillow. (Tt.
P.28, 123-P.30, 1.8; P.5G6). Claimant believes he tried to work the day after the incident.
Claimant also served as a volunteer fireman before this incident, but states that he is no
longer allowed to assist in fighting fires. Claitant testified that he has to either stay at the
fire house or sit in the truck at the scene. Claimant also testified that he has difficulty
hearing his children when he is driving and they are in the back seat talking. (Tr. P.34, 1.15-
P.35,1.25).
B. Cross Examination by Raber

On cross examination by counsel for Defendant-Employer Raber, Claimant testified
that when he began working for Raber, Claimant signed a contract stating that he was an
independent contractor. Claimant did not have any set vacation, and was allowed to work
‘and take off as needed. Claimant admitted that he used his .own hand tools and his own air
| compressor tools, but that he did not buy his own floor jack. Claimant already knew how to
work on cars Wh(;n he was hired. Raber di(i not teach Claimant anything about how to work
on vehicles. Claimant had to clock in and out, and had to check with someone before he
could leave. If Rabér was not there, Claimant had to check with Marie or Chad prior to
leaving, (Tr. P.36,1.9-P.38,1.14).

On the day of the alleged accident in issue, Claimant pulled his truck into the garage
at approximately 2:30 p.m. Alfie performed the work on the truck. Claimant believes that
Clhaimant is a better mechanic than Alfie at some things, but Alfie can install shocks, which
was the work to be performed. Claimant ordered the shocks on Raber’s account with

Chad’s permission, but acknowledged that he never asked Raber permission before doing so.

10
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Claimant testified that he does not remember working on his own truck just before the

accident. Claimant believes he was by the alignment rack, but alleges that he cannot

remember what he was doing. It would not have taken long to change the shocks on his
truck, as it was énly a few bolts, and Claimant states that he does not know how long the

 truck was on the rack. Claimant testified that he cannot remember whether he worked on
his truck on the day of the accident. (Tr. P.38,1.19-P.41,124).

Claimant testified that he does not recall that he wotked on the tite changer shortly
after the hose detached, and that he does not recall much after the accident. He claims that
he reported merﬁory loss to the Emergency Room staff on the day of the accident, even
though the Emergency Room records are devoid of such a complaint. Claimant also
testified that he was also experiencing ear and head pain, and that he had a bruise on his
head. However, the Emergency Room records state that Claimant’s head was atraumatic
with no head bruise noted. Claimant alleges the doctors were more concerned with his eats
than his head. (Tr. P.42,1.10-P.44,1.12; Tr. Page 43, lines 8-13 and 22). |

After being seen in the Emergency Room on the date of the accident, Claimant -
underwent two hearing tests at Carolina EIN.T with Dr. Ansley. The first test was on
February 20, 2014 (the day after the accident), and the second test was on March 6. 2014.
Inexplicably, the tests showed that Claimant’s hearing had gotten worse from Februaty 20,

2014, to March 6, 2014, prompting Dr. Ansley to refer Claimant to MUSC for a “more
objective” test. Claimant cannot explain why his heating would have gotten worse between
the two visits with Dr. Ansley. Claimant admitted that Dr. Ansley recommended a more

objective test at MUSC, but Claimant claims MUSC would not accept his insurance. (Tr.

11
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P.44,113-P.46, 1.5). The A.B.R. test recommended by Dr; Ansley would more objectively
determine any hearing loss. However, Claimant has never undergone this test to prove
causally-related hearing loss. (Tt. P.53, 1.6-20).

Claimant was asked at the hearing if he had ever been diagnosed with depression,
anxiety, and Bipolar disorder. Claimant testified that he takes a depression medication, but
the reason he takes it is to keep his temper down. Claimant admitted that he had depression

before the incident, and was taking medication for depression at the time of the incident.

- However, Claimant denied ever being previously diagnosed with anxiety or Bipolar disorder,

when in fact Claimant has been diagnosed with both conditions (Bipolar disorder since
2007). When Claimant was asked if he told the Emergency Room providers if he had

Bipolar disorder, he answered “Why would I tell them if I had Bipolar if I wasn’t diagnosed
v;ith it?” (Tr. P.46, 1.25-P.49, 1.14). Although Claimant alleges that his depression is more
severe after the accident in issue, Claimant’s family physician--who treats Claimant for
depression--did not render an opinion in this case that Claimant’s pre-existing depression
was aggravated. Clahﬁant believes that his IME (Dr. Rogers) reviewed Claimant’s records
pﬁor to rendering an opinion, but Dr. Koukos’ records were not provided to Dr. Rogers
(Claimant’s APA #4, page 47, as to “Records Reviewed”). Claimant believes that he saw Dr.
Rogers for 2%z hours, but Dr. Rogers’ report indicates the visit was for 1 hour and 15
minutes. Claimant could not explain this discrepancy. (Tt.P.50, 115-P.53, 1.5; Tr. pages 52-
53).

Claimant admitted that he had a history of migraines prior to the accident in issue,

but insisted that “everybody” has migraines. Claimant admitted that he was diagnosed with

12
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migraines prior to the accident, and had been prescribed migraine medication. Claimant
alleges increased headaches as a result of the accident. (Tr. P.49,1.20-P.50, 1.14).

Claimant believes that a metal clamp hit him in the head at the time of the accident,
because he saw the clamp by his hat when he picked up his hat a few minutes after the
accident; however, Claimant told Dr. Rogers that.he was in fact hit in the head with the
clamp. Claimant testified that he remembered seeing the clamp, but claims he has no
recollection of working on the tire changer after the incident. (Tr. P.54, 1.2-P.55, 1.20; See
Claimant’s APA #4, page 47).

Claimmt testified that he tried to retum to work after the incident, but he was only
able to work two half-days. Claimant admitted that his hearing aid was removable, and he
could adjust the volume of it. He again testified that the noises in the shop wete too loud.
He could not tumn the volume down enough to solve the problém. He testified that he
cannot remove the hearing aid either, because then he states he cannot hear at all. (Tr. P.56,
1.11-P.59,1.23).

Claimant was shown the surveillance video of the incident in issue, and Claimant
admits that Chad, the shop foreman, was talking to him right after the incident. Claimant
cannot recall what Chad said to him. Afterward, Claimant texted his wife to come get him.
Claimant testified that he remembers talking to Chad and texting his wife, but he does not
remember working to repair the tire changer. He testified that he recaﬁs telling Chad he
could not hear. Claimant testified that he told everybody in the shop he could not hear. The
video shows Claimant talking to “Little Man” shortly after the accident, and asking “Little

Man” to do something to help him repair the tire changer. Claimant testified that he does

13
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not remember working on the machine. He testified that he could not hear anything, but
that he was still trying to repair the tire changer within five minutes of the incident because
he has six children to feed. (Tr. P.60,122-P.65,118).

C. Cross Fxamination by the UEF

On cross-examination by counsel for the UEF, Claimant testified that his hat was on

the ground in front of him immediately after the incident; however, earlier in his testimony,

Claimant inconsistently testified that his hat was blown off his head behind him during the
incident. Claimant again testified tha-t his hat was blown behind him, but he acknowledged
that on the video, this was not actually the case. (Tr. P.66, 1.14-P.67,1.21).

Claimant testified that he was the best mechanic in the shop at the time, and no one
directed him on how to do his work. Raber would approve things based on what Claimant
told him a car needed. Claimant used both his own tools and Raber’s tools for the work.
Claimant was expected to give the customers a result by fixing the car. (Tr. P.67,122-P.71,
1.23).

Claimant moved a trailer full of used tires from one side of the shop to the other on
the day of the accident, and he damaged the shocks in his truck while he was performing this
act for Employer. Claimant received Chad’s permission to order shocks through the shop
because Claimant damaged his truck while moving the trailer for Raber. The shocks came in
the same day Claimant ordered them, and Alfie put them on. (Tr. P.71,124-P.73,1.8).

Claimant admitted that he signed the independent contractor document. Claimant
tried to read this document prior to signing it, but states that he has difficulty reading

because he is dyslexic. (Tr. P.73,19-P.76,116).

14
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Claimant continues to work as a volunteer fire fighter. Prior to the accident,
Claimant worked approximately 6 house fites and 10-13 brush fires over the years. After the
accident, there have been ten house fires in four months, and he testified that he could not
assist with these fires. (Tr. P.79,1.20-P.81,1.14).

D. Redirect Examination

On redirect, Claimant testified that he had been working for Raber a few weeks when
Claimant signed the independent contractor agreement, and had already received several pay
checks. He was moving Raber’s trailer at the time he damaged the shocks on his truck.
Claimant testified that Dr. Rogers was nice to him, but Claimant left feeling bad because he
could not do a lot of the things Dr. Rogers asked him to do. (Tr. P.82,1.3-P.83, 1.1).

E. Medical Fvidence

The APA submissions in this case contrast sharply with Claimant’s testimony.
Contrary to Claimant’s testunony regarding his condition after the accident, the records from
Barnwell County Hospital on the date of the accident provide that Claimant was

affirmatively found to be alert and oriented x 3 with a normal mood/affect. There is no

documentation of a complaint or observation of head trauma, headache, cognitive difficulty,
dizziness, bleeding from either ear, or memoty loss. Nor was any diagnostic study of

Claimant’s head ordered or recommended. Claimant reported that a tire changer caused his
injuries, and complained of ringing 1 his ears, difficulty hearing, and ﬁght ear/right side
facial pain. Claimant’s head was noted to be atraumatic, and a “disoriented” option was not
checked or marked. Claimant indicated that he had a history of depression, and was

currently taking Ambien and Effexor. Claimant is also Bipolar, as he was diagnosed with

15
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such condition in 2007 (Claimant’s APA #1, pages 1-9; Claimant’s APA #3, pa‘ges. '27 and
43-46).

Based upon his complaints of hearing loss, Claimant was seen the day after the
accident by Dr. Ansley of Carolina EN.T on February 20, 2014. During this visit, Chﬁnant

reported that “a machine [blew] up in his face a couple days ago and he is having some

difficulty hearing The note does not contain any mention or complaint of a head ﬁauma,_
headaches, dizziness, balance problems, bleeding from the eats, cognitive difficulty, or loss

of memory. Dr. Ansley diagnosed bilateral tympanic membrane perforations, and
performed an éudiogram which showed severe hearing loss in both ears. The right ;ar
showed profound hearing loss and the left ear showed severe hearing loss. Dr. Ansley
recommended a CT scan of Claimant’s temporal bones, which was performed on February
25, 2014 (6 days after the incident); the CT scan indicated that Claimant had normal |

auditory canals, normal ossicles, and normal tympanic cavities. The report suggested

that if Claimant had sensorineural hearing loss, a brain MRI could be performed as a follow-

up. The CT scan also showed chronic sinusitis with mucosal thickening. Dr. Ansley

scheduled Claimant for a follow-up visit, and expected Claimant’s héaring thresholds to
mmprove in the interim (Claimant’s APA #1, pages 10-11; Claimant’s APA #2, pages 21-23).
Claimant was seen by his family doctor, Dr. Koukos at Barnwell Family Medicine, on
February 25, 2014, complaining of hearing loss, right sided headache, and dizziness.
Dizziness and headaches are mentioned for the very first time even though Claimant was
previously seen at the Emergency Room on the date of the accident and by Dt. Ansley on

February 20, 2014. Claimant has pre-existing migraine headaches. Notwithstanding
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Claimant’s complaints, his hearing was documented as “normal.” The neurological

exam was completely normal, with Claimant “alert and oriented x3, with no impairment of

recent or remote memory, normal attention span and ability to concentrate, able to name

objects and repeat phrases, and appropriate fund of knowledge. I give this record great
weight (Claimant’s APA #3, pages 39-42).

Claimant returned to EN.T. Dr. Ansley on March 6, 2014, for the follow-up visit for

hearing loss. At this visit, Claimant complained of continued hearing difficulty. This

treatment note contains no mention whatsoever of any complaint of head tranma,
headaches, dizziness, balance problems, bleeding from the ears, cognitive problem, or loss of

memory. Whereas Dr. Ansley expected improvement in audiogram testing on this date, he
was sutprised to see 2 downward shift on audiogram. The left ear test showed profound
hearing loss, and Claimant’s score on the left ear speech test dropped from 80 to 40, but his
word discrimination score improved from 92% to 96%. Dr. Ansley referred Claimant for an
ABR. at MUSC “to obtain [a] more objective measure of his hearing,” and this testing was
scheduled for Claimant. Dr. Ansley’s assessment was “rule out sensorineural hearing loss,”
and Dr. Ansley was to see Claimant again once the A.B.R. test was completed. Claimant
never underwent this more objective test, and pever returned to see Dr. Ansley as instructed.
Claimant claims he or his wife called Dr. Ansley’s practice and informed the practice that
MUSC would not accept Claimant’s insurance, but there is no documentation of this
communication/occurrence in any record from Dr. Ansley. Dr. Ansley’s last record

contains the referral for the A.B.R., and there is no further treatment annotation. Even
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though Dr. Ansley 1s Claimant’s treating EN.T., Claimant did not submit a causation
opinion from Dr. Ansley (Claimant’s APA #2, pages 24-26).

On March 14, 2014, Claimant underwent a CT scan of his head at Aiken Regional

Medical Center for his complaints of constant headaches and heating loss. This scan was

normal (Claimant’s APA #3, pagev38).

On March 26, 2014, Claimant was seen at the Barnwell County Hospital Emergency
Room for a nib injury sustained when he got out of the bath tub, tripped, and fell. There is

no mention of any dizziness or balance problem as a causative factor--or otherwise--in the

entirety of these records, and Claimant was treated solely for a right rib fracture—nothing

else. Under “location of pain,” the only body part marked was “chest.” Under “Clinical
Impression,” the only thing noted is “right rib contusion.” Under “chief complaint,” the
only thing written is “right rib.” Although there were opportunities for providers to mark
“memory impairment,” “head,” and “face,” these body patts/conditions were not marked.

Claimant’s ENT exam is documented as “normal;” because of the “normal” findings during

the ENT exam, because the only complaint was the rib, and because Claimant’s hearing was

“normal” on February 25 2014, and without: issue on March 31, 2014, I find that the

“hearing loss” reference on Claimant’s APA #1, page 17, appears to be a reference to

Claimant’s earlier visit at the hospital on the date of the accident. Nor did Claimant
complain of any headache or dizziness as he had before in previous medical visits. These

Emergency Room records indicate that Claimant reported a prior history of migraines and
depression, but he reported no present problem with either at this visit. Nor is there any

documentation of any bleeding from the ears or loss of memory—past or present. Claimant
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followed up for his rib injury with his family. doctor at Barnwell Family Medicine on March
31, 2014. Claimant had no complaints of Learing loss, headache, cognitive difficulty,
dizziness, memory loss, or bleeding. His only complaints were thé rib injury and
wheezing for which Claimant was prescribed an antibiotic. An examination of
Claimant’s ears revealed “normal external auditory canals with tympanic membranes
clear and mobile.” This record is Claimant’s last treatment record as submitted on the date
of the hearing (Claimant’s APA #1, pages 12-20; Claimant’s APA #3, pages 27--37).
Claimant underwent no further treatment until his May 19, 2014, independent
medical evaluation with Dr. Rogers at Oaktree Medical Cen&e Department of Neurology.

During this one-time IME visit, Claimant told Dr. Rogers that a hose clamp struck him in

the right temporal aspect of his head. At this visit (3 months after the date of the accident),
Claimant complained of 2 head injury for the very first time to a_medical provider: it is the
very first record where Claimant reported that he was struck by an object when the accident

occurred. Claimant complained to Dr. Rogers that Employer “did not even call 911,” but
Claimant did not tell Dr. Rogers that immediately after the incident, Claimant continued to
work by repairing the tire changer. While none of Claimant’s other treatment records
mention any falls from being off balance, Claimant reported to Dr. Rogers that he had
several falls from being off balance, including the fall leading to the rib fracture. By contrast,
the b injury records from the Emergency Room and from Claimant’s family doctor do not
mention any balance issue causing the fall. Claimant also told his IME physician that he has
bleeding &om his right ear when exposed to loud noises. This is the very first mention in

any medical record of alleged bleeding from Claimant’s ears. Claimant reported to Dr.
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Rogers that he experienced headaches 18 of the past 30 days, but Dr. Rogers fails to
mention in his report that Claimant has pre-existing migraine headaches. Claimant also
admitted in his testimony that he had been prescribed headache medication before this
incident, but Dr. Rogers’ report does not indicate that Claimant told him about the pre-
existing migraine medications. Claimant reported “a lot” of dizziness to Dr. Rogers.
However, neither the March 26, 2014, Emergency Room record for the rib injury nor the

March 31, 2014, family doctor follow-up visit for the 1ib injury contains any complaint of or

reference to dizziness. Additionally, the February 25, 2014, evaluation showed that Claimant
had normal hearing. a recor& which either Dr. Rogers was not given or did not review; thé
March 31, 2014, record documents no problems other than Claimant’s rib and wheezing,
and this record is likewise notably absent from the list of records Dr. Rogers reviewed.

Claimant reported insomnia problems to Dr. Rogers, but Claimant was already taking
Ambien prior to the accident. For the very first time (to any medical provider), Claimant
reported cognitive and memory difficulties to Dr. Rogers. In previous records, Claimant’s
memoty, concentration, and cognition are all noted to be normal (Claimant’s APA #3, page
40). Claimant also reported to. Dr. Rogers that he was experiencing irritability and anxiety,
but Claimant admitted at the hearing that he was already on medication for his temper
before the accident in issue. Dr. Rogers’ notes state “[Claimant hhﬁselﬂ reports a history of
depression, anxiety, and Bipolér affective di;sorder;” at the hearing just one month later,
however, Claimant denied to the undersigned any prior history of anxiety or Bipclar
disorder. Claimant reported to Dr. Rogers, “I sit at home now but that is all. I was a -

volunteer fireman, but now I cannot hear,” and that Claimant no longer works as a volunteer
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fireman. During thé hearing, however, Claimant testified tﬁat he continues to work as a
volunteer firefighter, but that he cannot fight fires and must sit in the truck or at the station.
Dr. Rogers noted an “apparent healed 60% tear of the right tympanic membrane. More
complete approximately 80% tear in the left tympanic membrane.” Dr. Rogers does not
account for the inconsistency of these findings with Claimant’s other medical records. Dr.
Rogets also fails to address how Claimant’s hearing would worsen from one test to the next
with no increased or subsequent trauma. Dr. Rogers additionally fails to address Claimant’s
failure to undergo the objective hearing test recommended by EN.T. Dr. Ansley. Even
though Claimant never underwent the objective testing recommended by Dr. Ansley, Dr.
Rogers assigns permanent impairments just 3 months after the date of the accident,
including an impairment for a “closed head injury with resultant post-concussive syndrome”
(Claimant’s APA #4).

Impressions of the Undersigned Commissioner

Claimanf’s conduct/presentation at the hearing (including prior to opening the
record) was more revealing than the substance of his actual testimony. This is a hearing that
needed to be videotaped/audiotaped. Prior to opening th¢ record, I asked Claimant about
his ability/inability to hear me, and Claimant asked me to raise my voice in order for him to
hear me. However, as an audio/ vided tape would show, Claimant was inconsistently ab‘le to
answer questions asked by a defense attorney--at a normal volume--while Claimant’s back
was to the attorney (i.e., Claimant was not in a position to lip read). Claimant was wildly
inconsistent at the hearing. Lip reading would certainly be plausible, but at times Claimant

either looked at his hands while answering questions, or had his back to the questioner.
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Further, Claimant’s counsel was slightly farther away from Claimant than I was, and spoke in -

a voice/tone softer than my normal speaking voice that Claimant was able to hear and

understand. Additionally, when defense counsel for Raber was approximately 10 feet away
from Claimant, and was crouching down to deal with the video footage, 1 could barely hear
this attorney, yet Claimant heard and answered the questions posed to him. It did not reflect
well upon Claimant to “need” me to speak‘ loudly, but then to inconsistently be able to
answer questions posed (a) in a softer tone than my regular speaking voice, and (b) when
Claimant’s back was turned to the person asking the question.

Claimant testified that he told his co-workers at Employer;s shop that he could not
hear, but the surveillance video shows Claimant holding his ears momentarily after the
incident, then asking a co-worker for a part within five minutes of the incident to repair the
tire cﬁmger. Claimant testified that he did not even remember subsequently working on the
tire changer—that he has memoty loss--but he is able to remember picking up a hose clamp
by his hat r_ight after the incident which he now states hit 'him in the head (according to Dr.
Rogers’ report). Inconsistently, Claimant told every treating doctor exactly what happened
to cause his accident, but none of the descriptions make reference to a hose clamp. Further,
not until three months lafter the accident did Claimant raise memory issues notwithstandingA
all the prior treatment records which contain no reference to a memory problem. At prior
treatment venues, Claimant was alert and oriented, and passed memory tests administered by
treating physicians. Inconsistently, Claimant claims a brain injury. Claimant states that he

drives and listens to the radio so loudly that his mother-in-law complained, but Claimant
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inconsistently says he cannot work because it is too loud at Employer’s shop and it causes

his head to hurt.

- POST-TRIAL MOTION AND REPLY TO THE MOTION

After the hearing, Claimant filed 2 Motion to Submit Additional Evidence.. In order
to determine whether or not I would consider this new evidence, I necessarily had to review
it. Claimant submitted (a) records for visits bccurring after the date of the hearing, and (b)
an Affidavit stating that Claimant has app_' lied for (.e., not received) Social Secutity Disability
benefits. The application for Social Security Disability is premised upon an August 2014
record (dated 2 months after the date of the hearing) from a physician who states that
Claimant reported that Claimant has had balance issues “ever since” the accideﬁt, and that _
Claimant “reads lips.” This physician: (a) could have verified the “ever since” statement if
he had reviewed three months of records after the date of accident; (b) apparently did not
review the post—aécident record from Claimant’s own family physician stating that Claimant’s
hearing is “normal;” and (c) could have personally verified the “reads lips” statement had he
attended the hearing where Claimant answered questions with Claimant’s back turned to the
questioner. Even more striking than this physician’s record is the fact that Claimant then
later (September 2014) underwent another audiological evaluation with another provider
(i.e, not Dr. Ansley). In the September 2014 report, audiologist Lunn noted and specified

inconsistencies in Claimant’s testing, such that Lunn—just like Dr. Ansley had earlier—

recommended [in a letter to Disability Determination Services] that Claimant
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undergo the A.B.R. testing as a means “for obtaining more objective measures of
[Claimanr’s] hearing” and for determining “a truer estimate of [Claimant’s] hearing.
Further recommendations should be postponed until such time” as the ABR test has
been undergone [emphasis added]. This additional evidence not only does not change my
conclusions, it also confirms them. This evidence actually hurts Claimant’s case more than it

helps.

FINDINGS OF FACT
Based upon the evidence submitted by the parties pursuant to the Administrative
Procedures Act, the evidence presented at the heating, and the Commission’s file relative to
this claim, the undersigned Commissioner finds the following facts, based upon a
preponderance of the evidence:

1. An incident/accident does not always equate to or result in a permanent injury.
Claimant’s “display” and evasiveness at the hearing (among other problematic issues) make
me seriously question whether or not there was an actual injury. One cannot help but
question that if Claimant had legitimate, causally-related hearing loss, he would have felt no
need to “perform” at the hearing. However, because there was an incident (captured by
video) and for which Claimant went to the Emergency Room, I find that Claimant sustained
an injury to his ears on the date of the accident.

2. Claimant has pre-existing migraine headaches, anxiety, depression, and “chronic

sinusitys.” Claimant was also diagnoéed in 2007 as Bipolar. He also sustained a coma from a
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motor vehicle accident in 1990, which left 2 scars on the left temporal side of his head
(medical evidence in its entirety).

3. Prior to the accident, Claimant served as a volunteer fire fighter. As of the date of the
hearing, Claimant continues to serve as a fire fighter. Claimant, who has the burden of
proof, did not offer 'any testimony as to whether or not he has wom or wears hearing
protection while serving as a fire fighter.

4. In the accident in tssue, Claimant alleges that He was struck in the head on the right |
temporal side of his head with 2 hose clamp (at least this is what Claimant told Dr. Rogers
three months after the date of the accident), and that he has sustained a brain injury, bilateral
hearing loss, dizziness, cognitive difficulties, memory loss, headaches, bleeding from his ears,
and an aggravation of his pre-existing psychological condition. |

5. The Emergency Room records on the date of the accident state that Claimant’s head
was “atraumatic;” the forehead bruise Claimant described at the hearing is not described in
any of these records. Although Claimant reported hearing loss and ear pain after the work
accident, he reported no dizziness, memory loss, cognitive issues, bleeding, or headaches to
Emergency Room providers (Claimant’s APA #1, pages 1-9; Claimant’s APA #3, pages 43-

/46; Hearing Transcript, page 27).

6. This is a hearing that begged to be videotaped/audiotaped from the moment I
mtroduced myself to Claimant prior to opening the record. Claimant’s inconsistent
performance at the hearing as to what he can allegedly heat/not hear is the most persuasive
evidence of all. The undersigned paid close attention to Claimant’s ability to hear and

respond to questions of different volumes, and observed when Claimant was directly facing
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or turned away from the questioner. What Claimant could heat/purportedly not hear had
no modicum of consistency at the hearing. Prior to the opening of the record, I asked
Claimant if he would be able to heatr me (7¢., to determine whether I and others would need
to raise our voices accordingly), and Claimant indicated that I would need to raise my voice
from its normal level.  Although I strained to raise my voice sufficiently (at an
uncomfortable level), Claimant, during questioning, answered questions of his attorney
(slightly farther away from Claimant than I was) who spoke in a normal tone—softer than
my regular voice—without forced amplification. Further, while Claimant watched a video of
the mcident with his back turned to Defendant’s counsel (7e., Claimant could not read lips
with his back turned), Claimant answered questions posed to hirﬁ in normal tones with no
request for amplification. It was very poor acting, and I therefore necessarily mv;xst find that
Claimant is not credible. I also find it unconvincing that if Claimant could not hear
anything, as he claims he could not after the incident, he would then continue to Wofk to
tepair the tire changer, including telling other people to get him things.

7. Claimant contended at the hearing that he could not remember the accident or its
aftermath, but proceeded to testify otherwise. He remembered exactly what he texted his
wife (“come get me”), he remembers finding 2 metal hose clamp by his hat shortly after the
accident, he remembers telling his co-workers that he could not hear; however, Claimant
alleges that he does not remember that he continued to work on the tire changer after the
accident occurred. Claimant acknowledged that he appears in the video to tell “Little Man”
to get a part to repair the tire changer on the video, but Claimant also claims he could not

hear at this ime. Notwithstanding Claimant’s claim of memory loss regarding the accident,
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Claimant also described to IME physician Dr. Rogers exactly how the accident occurred.
Similarly, Claimant told other providers how the accident occurred. Very important is the
fact that Dr. Koukos (Claimant’s own family doctor) does not document 2 memory issue

after the accident, and instead found “no_impairment of recent or remote memory”
(Claimant’s APA #3, page 40). Dr. Koukos’ impression is supported by the fact that at the

hearing, Claimant--by memory--recounted the specific distance to a provider of exactly 77.2

miles. I give this evidence great weight, as this statement does not show a memory problem

(in f