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MARTIN MCWILLIAMS - DIRECT EXAMINATION BY MR. CLEVELAND 79

were arguing that earlier, and so I think that like many of
these opinions that Professor McWilliams has formed, he knows
what the law is, but this is based on -- these are factual
questions that he's applied the standards in order to have
the opinions that he's delivered.

THE>COURT: So what you would say is that the opinion

' that you are eliciting is one that, based upon Professor

McWilliams' review of the documents, he can't help that he
has a bedrock knowledge of the law, but based upon his. review
of the documents, this is when he believes that I think at
this point Dr. Dyce became a shareholder; yes?

MR. CLEVELAND: Exactly.

THE COURT: Got it. And T will take it as such, noting
your exception for the record.

MR. SHEHEEN: Thank you, Your Honor.
Q. Professor McWilliams, do you have an opinion based on
the documents that you reviewed as to when Dr. Dyce became a
shareholder in SCENT?
A. Yes, and with all due respect, as a matter of fact it's
my qpinion that certainly no later than the summer of 2007 he
may arguably'have become a shareholder as early as February
of 2007 because what I understand from the record is that he
began to receive K-1 compensation as if he were a shareholder‘
as early as February, maybe Marﬁh of 2007. in the summer of

2007 it's pretty clear on the record there is an actual

Supp. R. 1
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DR. GUNNLAUGSSON - DIRECT EXAMINATION BY MR. ELLISON 487

me givé'ybu a hard copy.
A. This is an e-mail to Chuck Thompson dated December 28th,
2009 Where I state, 'is that your fax number below, I will get

the letter from home and copy and fax to your office

vtdmorréw.

Q. Was thHere an attachment to this’é—méil?,

A. I'm uncertain.

Q. Keep on going.

A. Is this the attachment? Then yes, there is.

Q. Can yoﬁ identify that,’pleaée? |

A. This is § comﬁunication between myself and my attérney,

Chuck Thompson, which has been refefred to.in the past as my
manifesto, which simply outlines my reasons for wanting to
obtain legal counsel regéfding the situation iﬁ which I was
in. B
Q} : There are references to various pieces of information
regérding'the practice in that document. Did Dr. Dyce
provide you with aﬁy'of;that information?

A. No, hebdid not:

Q. To the extent that you were provided with information

- who provided it to you?

A. Dr. Puchalski and Theresa Williams at these meetings.
Q. | Now, let's go to January 2010. At the time‘did.you know
that an amended shareholders agreement had been prepared?

A. I did dot khow that there was an amended shareholder

Slipp. R.2
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prudence.

MR. CLEVELAND: Let me know if I don't.

MR. SHEHEEN: Thank you,.Your Honor.

Mﬁ. CLEVELAND: Thank you, Mr. Sheheen.

MR. SHEHEEN: Yes, sir.

THE COURT: He's worried about me going on with his
math, I;m afraid.

MR. SHEHEEN: It might help me too.

MR. CLEVELAND:. Your Honor, looking at 296.1, it's the
plaintiff's contention that there are a number of dates on
which Dr. Dyce might have been made a shareholder. Could
have been in early '07 when he started buying in. Could have
been in August of '07 wheﬁ he had a bill of sale, a stock
purchase agreement and a shareholders agreement. Could have
been in the end of January '08 when he finished his buy-in,
and it could have been in July of '08 when he signed another
shareholder agreement and got a §ertificate. Lots of dates.
It's the plaintiff's contention that the strongest case can
be made that.he:was a shareholder at the énd of January 2008
because he previocusly had a bill of sale from Dr. Puchalski
that says, upon paymént of $50,000 I convey to you this
stock. That's.what the bill of sale says, was in August '07.
And so it's our contentionlthat his buy—in was complete by
the end of January, énd this first bit of testimony is simply

to take you through how the payments worked based on the

Supp. R. 3
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STATE OF SOUTH CAROLINA
COUNTY OF KERSHAW

Kershaw Ear, Nosc & Throat
and Facial Plastic Surgcry, Inc.

and AGREEMENT

Orville Dyce, MLD.

c St St N N e N S S N s

WHEREAS, Kershaw Ear Nose & Throat and Facial Plastic Surgery, Inc. (hereinafier
referred 1o as “Kershaw ENT”) maintarm a medlcal practice in the specialty of otolaryngology .
and faczal plastic surgery i in Kershaw County;

WHEREAS Kershaw ENT desm 0 cmploy Orville Dyce, M.D. (“Physman") 1o work
w:th them in then' practice;

WHEREAS the Physician agrees to parform such services for Kershaw ENT as an
employee, upon the terms and conditions ag setqurth n ﬂ1is Agreement below; . ‘

NOW, THEREFORE, in consideration of the promises and mutual covenants contained
herein, the parties hexcby agree as follows: . o . ' J

| TERMS AND CONDITIONS
A.  TERM, Thetermoftbls Agmzmcntshall be for two years from the 1st day of ,

March 2005. s | 4 - |
B.  SERVICES TO BE PERFORMED, The Physician shail engage in those activitics . ,
ordinarily performed by a physician including, but not'lifnited to: seeing patients dusing regular '
hours, performing surgety on péﬁenté of Kershaw ENT, assuming after hours call wv@c for -

: Kershaw ENT during the weck and on weekends, seeing patients on routine rounds and secing
patients on call. The work schedule of the Phys1cian shall be as agreed upon between the parties

- and is subject to change by mutval agreement m,the event that a satellite office is established or !

#MD70.S koS : : . )

Supp. R. 4
Plaintiffs' Ex 0002.001
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 patiept volume increascs. The Physician shall use His best and reasopable efforts to diligently
build his pré,ctice, .pt'omote Kershaw ENT in the 'qommun'rty. and work professionally wfth
patients, peers and staff, . | - |
C. QQA_LLFIQAM_S_ The Physfcian bercby represents to Kershaw ENT that heis
qualified or will be qualified to be a physician in the State of South Carolina and wil continue to
m;infgin his license'duting the torm of this Agreement. Further, the Physician covenants that
during the tetm of this Agreement he shall compfy with all applicablé ﬁade;'al, statc and
municipal statutes or ondinances inbluding all Jicensing requirements and other applicable rules
and regulat%ons of govefnin’ental agencies regulating the Physician’s profession. The Physician
shall make reasonable efforts, consistent with the clinical needs of an individual pationt, to
engége in clinical practiccs that are consistetit ith the standard of care of the American Board of -
Otolaryngology or a comparable orgaﬁization, or as otherwise agreed to. by Physiclan and
Kershaw ENT. The Physiciau also agrces not to engage in any persona] or professional conduct
'whxch in the reasonable detcrmmatlon of Kershaw ENT is not in the best mtermts of or may
adversely affect Kersbaw ENT. Upou the failure of the Physician to comply wnh any of the
covenants contained in this Scction, Kershaw ENT shall have the right m-unmed:_ately terminate
this A.greemcnt and such termination shall be deemed termination for causé |
D. M Ths Physician agrecs to maintain medical tecords,
including bﬂlmg records, in accordance thh Kcrshaw ENT s wtabhshcd policy and agrees that
all records relatmg to patients seen by him dunng the term of this Agrecment ate the property of
Ketshaw.ENT;
I COMPENSATION, |
A §ALA_PQ’_ The Pixysician shall reccive compensation. as agrecd upoﬁ by the
parties as set forth on Schedule “A” attached hereto and incorporated harein by reference. The

L2 L XEY IT T R ' 2

Supp.R. 5 .
Plaintiffs' Ex 0002.002
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hours to be worked by the Physician shall be agreed upon by he parties as set forth in Schedule
“B”. . ‘ -

B BENEFITS. The Physician shall be an employee and therefore entitled to the
bealth and retitement benefits offered to the Kershaw ENT’s employces and subject to its
personnel policics. Employee’s bealth bencfits shall take éffict upon the commencement of
Physician’s cmployment with Keshaw ENT. In licu of the vacation aod sick lea‘vc allowance
cxtended to the other employees of Kershaw ENT, the Physician will be granted three (3) weeks
a year for vacation, and an additional week for contiming medical cducation and sick leave.

C.' QQMMEDILCAHQH The Physician s_hal) be entitled to reituburscment
of up to two thousand five hlmdred' and no/100 ($2,500._00)‘dollars per calendar year for
continuing medical education (CMB) and travel expenses related to CME The first calendar
year will begin January 1, 2005. Reimbursement will be paid upon receipt of approptiaie
documentation supporting allowed expenditures, |

D. LPRA NCE. Kershaw ENT will furnish malpractice
insurance Hfor the Physician with limits of at lcast $1,000,000.00 per occurrence and 3,000,000.00
aggregate during the term of this Agreeroent unless the Physician has coverage in amounts equal
to or greater than these limits from another source. Kershaw ENT and Physician shall split
equally the costs of Physician’s “tail” i man'ance, oxcept that Physician shall pay the eptire cost of
his “taif” insurancc if Kershaw ENT terminates Physician for cause (as.described in Section
JILC)

m. TERMINATION QF THE AGREEMENT

A CONTRACT TERM., As previously mentioned, this Agreement shall be for a

period of two (2) ymn At least three (3) months beforc the completion of the term of this

Agreement, Ketshaw ENT shall notify Physician, in writing, whether Physician shall bgcome an

B46BT9.5 2NBMS ’ 3

Supp. R. 6
Plaintiffs’ Ex 0002.003
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equal shareholder of Kershaw ENT effective the day after the completion of the term of this
Agrcement or sooner if ageed '.to by the partfes. Kershaw ENT’s notice to.Physician shall
inchude the cost and termos of Physician’s purchase of shares of Ketshaw ENT. Thé Physician
shall be Vable to Vpxmchas.e‘ the shares of stock of corporation at the fair market value of the
voderlying #363, accounts receivalﬂe and mirx_xbursc an equal portion of the expenses incumed
for advertising i)y Kershaw ENT from March 1, 2005 until the Physician ‘becomes a shareholder.
The partics contemplate the Physician will be an equal sharcholder of the corporation though
- Kershaw ENT currently employs one other physiclan Wuh a gimilar contract. The pames have
determined as of Jamnary I, 2005, the un-dcprccnatcd value of the equipment of Kershaw ENT is
approxmaazcty cight hundred thousand and no/100 ($800,000.00) dollars.
B. T_E_BMAII_O_.  Either pmy may termmate this Agreemcnt without cause
during the mmal tenn or during any rcnewal teom by giving the other party prior wnttcn notlcc
of such texmination at least sixty (60) days prior to the date of termination. If Korshaw ENT
terminates th.xs Agreement pursuant to this section, Kershaw ENT shafl be liable for any and all
costs rclated to Physician’s exposure putsu;xnt to the Physician Recruitment Agreement (the
“Recruitment Agreement”) executed by and bctweeﬁ Physician and Hartsville HMA Inc., d/b/a
Caroliva Pincs Regional Medical Center (“"CPRMC”). | - - |
C. TERMINATION FOR CAUSE. Either party may terminate this Agreement
immediately for cause upon the failure of the breaching party to cure to thé teasonable
satisfaction of the nonbreaching party any matcrial breach of 2 term or condmon of this
Agreement within thirty (30) days of receiving written motice of such breach. In addition, aod . |
notwithstanding the previons sentence, Kershaw ENT may terminate this Agreement

immediately for cansc (1) upon the loss, suspension or withdrawal of Physician’s license to

RMEOMSE ANRMS o 4 A » - A l

l

Supp. R. 7 o
Plaintiffs' Ex 0002.004
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practice modicine in the State of South Carolinia, (2) upon the lass, suspension or withdrawal of
Physician’s license to dlspimse or prescribe na:rconc drugs in the State of South Carolina, or (3)
upon the loss, pcrmanent suspension, or withdrawal of Physician 8 staff privilcges at CPRMC or
any other facility where Physician has privileges beginning on the date sct forth in Scctuon L A.
if any such breach is not rcmed!ed to the reasenable sathfactlon of Kershaw ENT thhm ten (10)

dzys of Physician rcoetving wntten mmcc from Kcrshaw ENT.

1V. COEE]DENTIALITY AND NON—REFERRAL OF PHYSICIAN’S PATX mﬂ T §
Al M- The Physician acknowledges that his posmon'vmh Kersbhaw

" ENT will be ong of the highest trust and confidence by rcason of }ﬁs position and access to the
records, patient lists, trade secrets, and proprictary information of Kershaw ENT. Therefore
agrecs to usc his bést effort:._ to exen_:isé the upmost diligence to séfeguard this information. All
files, tecords, docﬁments. drawings, specifications, computer software, memotanda, notes or -
oﬁmr documems re!atmg to the business of Kershaw ENT, whcthm‘ prepared by Physicum or
othcr sources, shall be the exc]uswe pmperty of Keshaw ENT. »

'B. NOL\I-REFERRAL. 'I‘he Physician specifically agtees he shall not refer paticuts
of Kershaw ENT to a.ny other physician or pmvider pracucmg otolaryngobgy, facial plastic
surgery, audiology, acstbetics, al}crgy or dcrmato]ogy at any time during this Agreement wnhom
the written or verbal consent of Ketshaw ENT, unlcss Physician believes that the patient shouId
receive, medical treatment at an academic medical center providing services not offered by
Kershaw ENT. . The partics rccognize there is.no adequate remedy at lé,w for a breach of this
provision and in the event of breach, Kershaw ENT may pursue the issuance of an injunction in
addition to thg remedies sct forth below. ' |

C.  FEESPROPERTY OF KERSHAW ENT. All fees generated by the Physician are

the property of Kershaw ENT with the exception of those as specified on Schedule A.

RAKOTOS 2inDs g

Supp.R. 8
T Plaintiffs' Ex 0002.005
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Furthermore the Physician shall not provide services to patons of Keréﬁaw ENT or other
indjvidua}s uniess ‘aill fees, if coﬂeéted. ane remitted to Kershaw ENT - for such services. -
Kershaw ENT and Physician agree a_ﬁd understand that Kefsha_w ENT shall have the sole ability
to set fes for the Qendces provided at:Ketshaw ENT, excc'pt for ﬂiosé sérviccs Physician is
required tb providb o cbmbly wnh EMTALA and otber requirements of CPRMC of other
facilitics wherc Physician has privileges with rega:d to the treatment and follow-up treatment for

unmsurcd and underinsured patzenfs

V.  REMEDIES FOR BREACH OF CONTRACT
A CON'I'IN'UNG PROVISIONS OF THE AGREEMEN The provision of this

Agreement shall continue to be b:ndxng upon the pames_ notmthstanfimg the termination. Inthe
event of violation of this Agreemem by ckther party, the non-breaching party shall be entitled to
- specific performance, achial damages, costs ,,a"d éttomey’s fees. The pon-breaching party may
exemx;se any or all remedies individually or in conjuﬂcﬁon to protect their interests.
VL MISCELLANEOUS - - ‘ . .
'A. © CONTRACTS. The Physwlan shail not have the nght or authonty and cxpressly
covenants not to cnter into any conn'act in the name of Kershaw ENT without the express written )
consent of Ketshaw ENT. The Physician shall notify Kershaw ENT of the particularities of any
proposed contract with suppliers of health care products, - | !
. B. NOTICES. Any notice or communication required under the terms of this
Agrecment shall be in writing and shall be effective when delivercd personally or by mail to the -
following ade for the parties: |

M5 IBNS ) 6 ' ) )

Supp. R. 9 o
_ Plaintiffs' Ex 0002.006
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Kershaw ENT '

Robert Puchalski, M.D., CEO

1165 Highway 1 South '
Suite 300

Lugoff, South Carolina 29078

Orville Dyce, M.D.
173-6 Brookland Court
Winchester, Va. 22602

C. GOVERNING LAW. This Agreement shall be interpretcd, construed amd

enforced pursuant to the laws of the State of South Carolina.
D. ENTIRE AGREFEMENT. This Agreement shall constitute the entire agreement of
the parties and may not be amended unlcss done in writing and signed by all parties hereto.

E, SEVERABILITY AND WAIVER. In the cvent any provision of this Agrecment
is held invalid or unenforceable for any rcason, the remainder of the Agrcement shall be

unaffected and shall remain in full foree and offect in accordance with jts terms. No faiture to
enforce any term, condition or provision of this Agrecment shall operats as a waiver of such
term, cmdiﬁm ot provisjon, _ ‘ I
F. NON-ASSIGNMENT. Ncither party shall assign this Agreemcnt to any other

party or partics without the prior written consent of the other pasty. i
G - IHE REQLml T AGREEMENT. Pursuant to the Recruitment Agreement,
Physician has made cortain representations to CPRMC. Physician, as an Employee of Kershaw .
ENT, requires Kershaw ENT to assume certain requirements delineated in the Recruitment
Agreement. Accordingly, Kershaw ENT shall fulfill certain requirements desceibed in the - .
Recruitment Agreement including, but not limited to, those described in Sections 4.06, 4.08,
4.10, 4.11, Section 5, Section 6, Section 7.03, Section 7.06, and Scction 7.11. Tf Kershaw ENT ,

flfills these obligations and if Kershaw ENT then torminates this Agresment for cause g5

B460P.5 28RS . . 7

R.10
Supp. R. 10 Plaintiffs' Ex 0002.007
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"doscribed in Section IIL.C., Kershaw ENT shall have no finsncial obligation as of such
termination date with regand to Sections 4.06, 5 and 6, though Kershaw ENT shall contimue to
fulfill its administrative obli#tions wntil both Physician and CPRMC have recaived the
infohnétinn cach believes is n&cssuy to complete the outstanding issnes with rcs’pect to the
Rcéniihncnt_ Agrecmcﬁt. A copy of the Recruitment Agréement is attached as-Schedule “C™.

© H. CC!JI;ITERPA&‘[&. This Agmémént may be executed it one or more
coumex:pam, each of which shall be an originaj but all of which shall be deemed to be one and

.the samo hmm@h This Agxeémznt shall become binding when one or more counterparts
hereof, individually or taken together, shall bear the signatures of alf the parties hercto. The
cxecution'of any number of oounfcrpans shall have the same cffect as if all partics hereto had
signed the same document. "All counterparts shall be construed tngetfxer and shall constitute one

agreement. -

IN WITNESS WHEREOF, the parties hercto have set forth their hands and signature to

this Agree_xﬁent this 18th day of Fcbruary, 1005. g

KERSHAW EAR, NOSE & THROAT AND
FACIAL PLASTIC SURGERY, INC.

| Y ( u)% e
“ Ro:s?h P‘P;ﬁa];slci,‘M.Ié.

L4

N

96070, V1RSI :
: , : 8

.R. 11 |
Sllpp | Plaintiffs' Ex 0002.008
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" SCHEDULE “A” SALARY
L SALARY

Ag the physicxan has been recruitcd by CPRMC, no compcosation necds to be paid in the first
year of the Agreement by Kershaw ENT, unless the Physmmn’s monthly gross rccexpts exceed
fourteen thousand and no/100 ($14,000.00) doflar guaranteed income as set forth in the CPRMC
teoruitment contract.  Any monthly gross collections over this amount will be paid to the
Physician to a maximum of twenty thousand and no/100 ($20,000.00) dollars per month
including any amount paid by CPRMC. Compensation for the second year of the contrace shall
be one hupdred thirty thousand and no/100 ($130,000.00) dollars,”

I [ BONUS

The Physmm shall be enmled 10 an incentive bonus at the end of the Agreement which mll be
(40%) percent of all the Physician’s gross collectians in the second year over four hundred
thousand and no/100 ($400,000.00) dollars or one hundred thousand and no/100($100,000.00),
whichever sum is greater. The parties specifically acknowledge that sharcholders and physician:
employzes of the corporation also executs restrictive covenants with Kershaw ENT prohibiting
shareholders from competing against the corparation doring the term of their partxclpmon asa
wotking shareholder and for a pedod of one year thereafter in the corporation’s service area.
The terms and conditions of the restrictive covenant are set forth in a separatc agreement to be
exccuted upon the transfer of shares of stock in the corporation. If the physician chooses not to
become a shareholder or employee of Kershaw ENT at the end of this Agreement, he will still be
paid the incentive bonus a8 stated above so long as he executes a restrictive covenant.

Gross collections shall be defined as amy cash revenues actually received for the Physician’s
services regardless of the type of services or the Jocation where the scrvices are performed
durmg the contract period. Gross collcations shall include fees for setvices performed for the
practice of medicine, speeches, locus tenens wark or any other incomc actually derived from the .
practice of medicine. Any income derived by the Physician for his md.mduz.l passive investment
efforts shall not be considcred part of his gross collections.

460208 213205 - - )
\ . 9

Supp. R. 12 N
' Plaintiffs’ Ex 0002.009
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Sg:! Emﬂ E I‘BV’

Currently, the main office of Kershaw ENT is opeted from the hours of 7:30 a.m. until the hours
0f9:00 p.m. The parties contemplate they will adjust the schedule so that both the Physician and
Employcr are working full time to provide appropriate hours of coverage to cover the principle
Jocation Jocated at the West Wateree Medical Office Building and services at the satellite
locations in Hastsville and Nottheast Columbia established by Kershaw ENT.

The parties also contemplate they will equally divide weekend call coverage between the
physicians employed by Kewhaw ENT,

Kershaw ENT shall pay for the initial and ongoing expenses of Physician’s cell phonc and pager.

60793 UIRDS !0

Supp. R. 13 Plaintiffs’ Ex 0002.010
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CPRMC Recruitment Agreement with Dr. Dyce (attached)

2480753 2110/08

11

S . .R. 14
upp A, Plaintiffs' Ex 0002.011
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STATE OF SOUTH CAROLINA ) "IN THE COURT OF COMMON PLEAS
COUNTY OF KERSHAW o)

Hie

Dr. Chad Gunnlaugsson, o
Y

DR
IR
S

c -2010-CP-28-00475

Plaintiff, T iy
ORDER GRANTING PLAINTIFF’S
vs. MOTION TO AMEND AND CORRECT

South Carolina ENT, Allergy & Sleep
Medicine, P.A. and Dr. Robert Puchalski

AND DENYING PLAINTIFF’S MOTION
TO RECONSIDER

Defehdan‘ts.

N e’ e o N N N e N e et e

This matter is before the court on the Plaintiff’s Motion to Amend and Correct and to
Reconsider in response to this court’s August 3, 2012 order denying Plaintiff’s Motion for Partial
Summary Judgment. This case was originally filed in May 2010. Dr. Gunnlaugsson brought a
lawsuit against SCENT and sought a temporary injunction to bar enforcement of the covenant
not to compete. SCENT filed its own motion to enforce the covenant. Dr. Gunnlaugsson
subsequently withdrew his motion. |

. A hearing on SCENT’s motion was held on April 2, 2010 before the Honorable James
Barber on a request for preliminary injunction by Defendant SCENT on enforcement of
Plaintiff’s employment contract. Judge Barber granted the motion in part and denied in part. He
granted an injunction prohibiting Dr. Gunﬁlaugsson from s'oliciting patients and staff of SCENT
and barred him from using confidential information. Judge Barber did not reach the merits of the
issues involved, leaving them for trial. Plaintiff then filed a Motion for Partial Summary

Judgment that was heard on April 16, 2012 and was denied. Subsequently, Plaintiff filed a Rule

59(e) Motion to Amend and to Correct and to Reconsider.

ATTEST True, Correct & Certified

Copy-of Original on File in this
Court :

‘ (%Q’ % 'JM

Clerk of Court Kershaw County
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STANDARD OF REVIEW

Summary judgment is only appropriate when it is clear there is no genuine issue of
material fact and the moving party is entitled to judgment as a matter of law. Rule S6c, SCRCP;

‘Mosteller v. County of Lexington, 336 S.C. 360, 362, 520 S.E.2d 620, 621 (1999). “Since itis a

drastic remedy, summary judgment should be cautiously invoked so that no person will be

improperly deprived of a trial of the disputed factual issues.” Baughman v. Am. Tel. & Tel.
Co., 306 S.C. 101, 112, 410 S.E.2d 537, 543 (1991) (emphasis added). “Summary judgment
should not be granted even when there is no dispute as to evidentiary facts if there is dispute as

to the conclusion to be drawn from those facts.” Tupper v. Dorchester County, 326 S.C. 318,

325, 487 S.E.2d 187, 191 (1997). In determining whether any triable issues of fact exist, the

evidence and all inferences which can be reasonably drawn from the evidence must be viewed in

the light most favorable to thie nonmoving party. Koester v. Carolina Rental Ctr., 313 S.C. 490,
493, 443 S.E.2d 392, 394 (S.C. 1994). A “nonmovipg party need only present a scintilla of

evidence to withstand a motion for sﬁmmary judgment.” Hancock v. Mid-S. Mgmt. Co., Inc.,

381 S.C. 326, 330, 673 S.E.2d 801, 803 (2009)

FACTUAL BACKGROUND

Defendant SCENT is a medical practice that provides ear, nose, and throat care as well as
sleep, hair, and cosmetic medicine and related services. The practice currently consists of three
physicians with offices in Richland and Kershaw Counties, with former offices in Hartsville and
Cheraw. The Plaintiff, Dr. Gunnlaugsson, was recruited by SCENT from Florida. He was

employed as a physician with SCENT beginning in 2006, and he left the practice in 2010.
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Dr. Gunnlaugsson had an employment contract (the Agreement) with SCENT dated June
1,2008. The Agreement incorporated an attached covenant not to compete, which provided in
relevant part:

For a period of 18 whole calendar months form the date of termination of the

Employment Agreement, Physician shall not directly or indirectly practice

medicine or provide medical services within a 20 mile radius of any practice site

maintained by the Group. Physician further covenants and agrees that during the 18

whole calendar month period 1mmed1ately after termination of the Employment

Agreement, Physician shall not . . . call upon, solicit, accept business from, or

provide healthcare or related services to, any Patient, except for a Patient who

delivers to the group a valid consent to release their medical record to Physician.

In 2009 and 2010, disagreements arose between Dr. Gunnlaugsson and SCENT’s
managing shéreholder (Dr. Robert Puchalski) primarily over the issuance of shares of ownership
in SCENT to Dr. Gunnlaugsson In that same time perrod disagreements also arose between
another shareholder of SCENT (Dr. Orville Dyce) and Dr Puchalski that resulted in Dr. Dyce
being terminated from employment. These disagreements apparently prompted Dr.
Gunnlaugsson to inform SCENT, on April 23, 2010, that he was resigning his employment.
Upon leaving, Dr. Gunnlaugsson set up a similar practice in the same building as SCENT. The
Defendants allege that Dr. Gunnlaugsson took many SCENT patients to his practice, costing

SCENT a loss in revenue.

CONCLUSIONS OF LAW

The issue presented is whether restricting the Plaintiff from the practice of medicine
within a 20 mile radius of any SCENT practice site for 18 months is unreasonable and therefore
unenforceable. In general, covenants not to compete contained in employment contracts are

disfavored and will be strictly construed a'gainstvthe employer. Faces Boutique, Ltd. v. Gibbs,

‘318- S.C. 39, 41-42, 455 S.E.2d 707, 708 (Ct. App. 1995). A restriction against competition must

be narrowly drawn to protect the legitimate interests of the employer. Almers v. South Carolina
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Nat1 Bank, 265.S.C. 48, 217 S.E.2d 135 (1975). Generally, courts will uphold a covenant not to

compete when it is:

(1) necessary for the protection of the legitimate interest of the employer;

(2) reasonably limited in its operation with respect to time and place;

(3) not unduly harsh and oppressive in curtailing the legitimate efforts of the employee to
earn a livelihood; -

(4) reasonable from the standpoint of sound public policy; and

(5) supported by valuable consideration.

See, ¢€.g., Faces Boutique, Itd. 318 S.C. at 42, 455 S.E.2d at 708 (holding a covenant not to

compete was unduly harsh and oppressive and therefore unreasonable); Stringer v. Herron, 309

S.C. 529, 532, 424 S.E.Zd 547, 548 (Ct. App. 1992) (holding a covenant not to compete’s

territorial restriction was overbroad and therefore invalid); Rental Unif. Serv. of Florence, Inc, v.

Dudley, 278 S.C. 674, 675-76, 301 S.E.2d 142, 143 (1983) (holding a covenant not to compete

with a three year time restriction was reasonable); Collins Music Co. v. Parent, 288 S.C. 91, 340
S.E.2d 794 (Ct/App.1986) (holding a covenant not to compete’s restriction on customer

solicitation valid); Sermons v. Caine & Estes Insurance Agency, Inc., 275 S.C. 506, 273 S.E.2d

338 (1980) (holding a covenant not to compete’s limitation on the activities of the former
employee was unreasonable).' Additionally, “each case concerned with the enforceability of

~ covenants not to compete contained in employment contracts must be decided on its own facts.”

Faces Boutique, Ltd. at 42, 455 S.E.2d at 709.

In this case, Plaintiff argues the covenant not to compete is unreasonable simply because
it prohibits him from practicing “any medicine”. Plaintiff urges the court to find the covenant
unreasonable on that basis alone. (Pl.’s Motion to Amend, Correct, Reconsider 6). However, the
reasonableness»ofl the covenant cannot be determined from one word or phrase. Reasonableness

must be determined by examining the covenant as a whole.. See. e.g., Team IA, Inc. v. Lucas,

395 5.C. 237, 245, 717 S.E.2d 103, 107 (Ct. App. 2011) (Agreements not to compete ... will be
| 4

Supp. R. 28



upheld as enforceable if such agreement is reasonable as to territorial extent of the restraint and
the period for which the said restraint is imposed.) (emphasis added).

Additionally, Plaintiff has misconstrued the language of the covenant. “Where the
language of a contract is plain and capable of legal construction, that language alone determines

the instrument's force and effect.” Jordan v. Sec. Group, Inc., 311 S.C. 227, 230, 428 S.E.2d

705, 707 (1993). Plaintiff argues the covenant prohibits him from practicing “any medicine”
and is therefore unreasonable. However, the language of the covenant clearly states that Plaintiff
1s prohibited from “practic[ing] medicine . . . within a twenty mile radius of any prac_tice site” for
eighteen months. Contrary to Plaintiff’s assertions, the reasonableness of the word “medicine”
in tﬁe covenant cannot be determined in isolation. Rather, as previously discussed, the
reasonableness of the term “medicine” must be determined by reading the covenant as a whole

and considering the context and subject matter of the covenant.

'I. THE COVENANT IS NECESSARY TO PROTECT LEGITIMATE INTERESTS.
The court finds the covenant not to compete protects legitimate business interests of the
- Defendant’s practice. The Defendant presented evidence that the covenant not to compete was
needed to protect the patient base, trade secretﬁ, and business goodwill. In his Employment
Agreement, Plaintiff expressly acknowledged that ‘;during the course of h»is employment,” he
would “become privy to and knowledgeable about the patients, services, rates, fees, systems,
business customs and pfactices, and other information and trade secrets concerning [SCENT’s]
business which would‘:be iﬁjurious and damaging to [SCENT] if divulged, used or made known
to a competitor.” (Agreement). The South Carolina Supreme Court has stated that reasonable
restrictions on corﬁpetition are permitted under South Carolina law to protect employers against

the “precipitous raiding of clients, [and for the] protection of goodwill, and security of trade
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secrets,” and that “[t]he Court wiil enjoin the invasion of those rights.” Almers v. S.C. Na’l
Bank of Charleston, 265 S.C. 48, 58, 217 S.E.2d 135, 140 (1975).

Plaintiff acknowledged that SCENT’s “business is highly competitive and that [SCENT]
has a need to protect the anticipated value created by [Plaintiff’s] exclusive practice for

[SCENT],” which is also a legitimate, protectable interest. See S4A Am. Jur. 2d Monopolies and

Restraints of Trade § 925 (2010) (“The continued success of a medical practice, which is
dependent on patient referrals, is a legitimate interest worthy of protection [by covenants not to

compete].”) (citation omitted); see also Cent, Ind. Podiatry P.C. v. Krueger, 859 N.E.2d 686 (Ind.

' Ct. App. 2007) (Pddiatry clinic had a legifimate interest in its goodwill that could be protected by
a covenant not to compete co{/enant in its physician employment contracts where the clinic
marketed its offices, and where its business growth involved all offices c;)ntributing to the
success of the whole), rev'd in part on other grbunds, 882 N.E.2d 723, 727 (2008).

| ‘Additionally,' SCENT spént a significant amount of money to recruit Plaintiff to South

Carolina. It took SCENT eleven months to identify and recruit Plaintiff from Florida to replace
his predecessor. As a result, SCENT and Plaintiff negotiated the termination and covenant
provisions of the Agreement to provide SCENT with adequate time to protect its legitimate
interests. |

II. THE RESTRICTIVE COVENANT IS REASONABLY LIMITED IN ITS
OPERATION WITH RESPECT TO TIME AND PLACE.

South Carolina courts have enforced covenants not to compete with terms greater than

the eighteen month provision at issue in this case. See generally, e.g., Dudley, 278 S.C. at 676,

301 S.E.2d at 143 (enforcing three year covenant against a delivery truck driver for an industrial

laundry operation) (citing Sermons., 275 S.C. at 506, 273 S.E.2d at 338); Delmar Studios of the

Carolinas v. Kinsey, 233 S.C. 313, 104 S.E.2d 338 (1958) (finding two year restraint
6
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reasonable)’. See also, Saxton v. Coastal Dialysis & Med. Clinic, Inc., 470 S.E.2d 252 (Ga. Ct.
App. 1996) (rejecting argument that two-year duration of a covenant not to compete provision in
physician’s contract was unreasonable). The Covenant here 1s limited to eighteen calendar
months — a significantly shorter period than the three year 'éovcnant upheld in Dudley.
Therefore, the covenant is reasonably limited with respect to time under South Carolina law.

In addition, “[a] geographic restriction is generally reasonable if the area covered by the
restraint is limited to the territory in which the employee was able, during the term of his
employment, to establish contact with his employer’s customers.” Dudley, 278 S.C. at 676, 301
S.E.2d at 143 (citation omitted) (emphasis added). Thus, covenants have been enforced where
the employee was “restricted only in the area in which [the employee] worked or to which he
was assigned at any time during his employment.” Id. (emphasis added) (internal quotations
and citations omitted). Although Plaintiff may not have physically worked in SCENT’s
Hartsville or Cheraw offices, he was able to establish substantial contacts with SCENT patients
and hospital clients in Hartsville and Cheraw through a variety of activities, including but not
limited to:

1) Examining and treating patients from Cheraw and Hartsville for cosmetic procedures that
were referred to him by other SCENT physicians;

2) Performing weekend rounds at Carolina Pines Regional Medical Center on behalf of
SCENT;

3) Attending open house events for SCENT’s new building in Hartsville and new office
suite in Cheraw;

4) Signing two separate pay for call contracts with Health Management Associates, which
operates the Carolina Pines Regional Medical Center in Hartsville;

5) Receiving sensitive SCENT financial information, ‘including information regarding

SCENT’s Cheraw and Hartsville locations and regarding referring physicians in those
markets;
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6) Having his business cards available to market his services at all four SCENT sites,
including Hartsville and Cheraw; '

7) Having his photograph and biography available on the website fdr Carolina Pines
Regional Medical Center.

(Puchalski Aff).

Moreover, patients were referred to Plaintiff from Hartsville and Chefaw for any
cosmetic needs or procedures they required. (Id.) Plaintiff was also routinely provided with
financial information about the practice, and his compensation was based in part on procedures
that were performed in SCENTS’s Hartsville and Cheraw offices. (Id.) Plaintiff’s Employment
Agreement alsb required him to practice at any location requested by SCENT’s managing
shareholder. (Employment Agreement). Therefore, Plaintiff’s contacts were substantial enough
to make the geographica1 limitation in the cbvenant not to compete reasonable.

III.  THE COVENANT IS NOT UNDULY HARSH AND OPPRESSIVE IN.
CURTAILING THE EMPLOYEE’S LEGITIMATE EFFORTS TO
EARN A LIVELIHOOD.

The covenant not‘: to compete prevents Plaintiff from practicihg medicine only to the
minimum extent necessary to protect SCENT from unexpected and unfair cofnbetition from its
former employee. Plaintiff is only prohibited from practicing within a twcnfy rﬁile radius of
SCENT’s offices and from directly soliciting SCENT patients for eighteen months. Plaintiff can
still practice anywhere in the Midlands or Pee Dee regions, or any other region of the state, outside
of the geographic area lcovered by the covenant not to compete. Upon expiration of the eighteen
months, Plaintiff is free to set up his practice without any geographic limitations. Additionally, the
covenant not to compete does not prevent Plaintiﬁ from acquiring new patients from within the

twenty mile radius of a SCENT practice, but rather only prohibits Plaintiff from practicing medicine

in a location within twenty miles of a SCENT practice. While Plaintiff may not solicit patients from
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the SCENT practice, he ts not restricted from soliciting new patients from the p0pulation'att.large in -
' those areas. Furthermore the covenant not to compete allows Plaintiff to continue seerng those
- SCENT patients who frll out a valid consent form Therefore, the covenant not to compete does not
_unreasonably interfere vvrth the Plamtrff’ s ability to’earn a hvehhood."
IV. THE RESTRICTION IS REASONABLE FROM THE STANDPOINT
OF SOUND PUBLIC POLICY
It is generally agreed that physrcrans can’ agree not to compete in a geographic area.

“Generally, postemployment antrcompetltrve covenants are enforceable agarnst physrcrans where

- " they are reasonable ”? 54A Am Jur. 2d Mononolres and Restraints of Trade § 925 (2010) ‘South

Carohna is in accord wrth this view. See, e.g., Cane & Estes Ins. Agency., Inc v, Watts 278 S.C.

207, 210, 293 S.E.2d 859, 861 (1982) (rejecting appellant’s argument “that parties cannot enter a
non-competing or forfeiture agreement in a field of business licensed and regulated by the State

of South Carolina™); Moore v. Rural Health Servs Inc No.: 1:04- 376 RBH, 2007 WL 666796

(D.S.C. Feb. 27, 2007) (permrttmg a claim agarnst a physrcran for breach of a covenant not to

compete to be decrded by the Jury)' Michael R. Sullivan, Note, Covenant Not to Compete and

quuldated Damages Clauses: Dragnosrs and Treatment for Physicians, 46 S.C. L. Rev 505, 522

(1995) (stating that “it appears that the overwhelmmg majorrty of jurisdictions would enforce
restrictive covenants among physrcians ...land] ... [a]ithough a South Carolina appellate court
never has considered the application- of covenants not to compete . . . in the medical field, such -

provisions presumably would be subject to the same scrutiny as other such egreements”). !

! The South Carolina Supreme Court’s recent unpublrshed decision in Ophthalmology Associates of Charleston,
P.A.v. Millin C. Budev, M. D., was brought to thé court’s attention by the parties in this action. While not relying
on that case, the court does rely on the cases sited within it, as cited above. Ophthalmology Associates of
Charleston, P.A.,v. Millin C. Budev, M. D. Appellate Case No. 2011 187386 Memorandum Oprmon No. 2012-MO-
029 Heard June 6, 2012 — Filed July 18, 2012 :

-
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V. - THE COVENANT iS SUPPORTED BY VALUABLE CONSIDERATION.
Under the Agreement, Plaintiff Qas paid a salary aﬁd received bdnuses and benAefits.
Acc0rding1y,. the court finds the covénant | not to compete was supported b)} valuable.
consideration and thus is énforceable.

'CONCLUSION

After considering the covenant as a whole and given the foregoing findings of fact and
conclusions of law, the court concludes that the covenant not to compete was reasonable and

enforceable.’ Therefore,‘Plaintiff.’ s Motion for‘Pai;tial Summary J udgmént is respectfully denied.

IT IS THEREFORE ORDERED, ADJUDGED, AND DECREED that Plaintiff’s Motion

for Summary Judgment is hereby denied and Plaintiff’s Motion to Reconsider is also denied.

L

DeAndrea Gist Benjamin :
Presiding Judge, Fifth Judicial Circuit

IT IS SO ORDERED.

- Columbia, South Carolina

9. 28 _ 2012
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STATEOFSOUTHCAROLINA ) INTHE COURT'OF COMMON PLEAS
T o Y FOR THE NIN:FH._!UD[CIA’L-CIRCU[T
COUNTY OF CHARLESTON . »y CASE NO, 47-CP-16-3681
| ' )
OPHTHALMOLOGY ASSOCIATES OF )
CHARLESTON, P.A,; ).
)4
CPaitf, )
) : b . t‘:
v. p: ORDER ~ o
) T .
MILLIN C. BUDEV, M.D., ¥ A
: b : # :
" Defendant, ) f ¥ i
. ) . g ;..E -
Dite of hearing: August 12-13, 2010 " =
-Coure Reporlers: Brendn Cooley
Plaindilsicaunsel: ‘Marvin Cbermun, Esq., Hirold Obermuan, Esq.
" Defendant’s counselr Joseph D, Thompson, 411, Esq.

PROCEDURAL BACKGROUND
Qphlhalmélbgy*Associzucs.of Charleston, PLA. ("‘I"‘!aimilT‘), filed suiton August 21, 2007
against Dr. Millin C. Budev, M.D. '(“Dﬂc‘ﬁ\:i]dan_l“;).. Plaintif’s. Complaint alleged a 'g:eus'cnbf
action for _dcclznr:‘slbry 'j:ud‘g_mc,tu-_, i'nju;lction,‘ and breuch of :comr;td; Defendant ﬁléd an Ar{s_w"er
o September 21, 207 _as;scrti'ng a gencisl denind and the defenses failure 10 state- 3| claim;
wiiver, estoppel, latches, and public policy. Defendant filed 2 Motion forSuavnnary Judgment
on May 'S, 2009. The Motjon for Summiiy Judgment wus_»"heurd on September 10. 2000 by -
-;{udgﬂ Nic_hoison and was grunted s {o injunciive relief on October 8, 2009, The teems of this
vO:darv' were buscd on (he fact that the thrce-year period of .non-compelition expired on cr abojut
.Ju!’va,, 2009, Thc Pefendint’s l'(..‘q&l;BS(‘fOI a linding that the .cavenant not 10 conipelc :s
cnforcéable-was_deniedl .
This matier cume ‘before the Court for a non-:juxy- tial oiv the Merits on the above daies.

“The P'I;i‘inﬁ_,ff_ wis: prcsuni_ ax,xd_rqprnscnicd by: Harold (.)_bcrmau‘. Esq. und Marvin Dberinan, Esq.
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Thousand _(1(1[30) pa’xiém addresses in additional M1, Pleasant. Jumes Istand, and thns istand zip
- codes.. The Court noies that no 'i'_ormz:l; SUrVeY or r¢scér;:h was' c_:onduct;é 10 determine the
-b((enkdown‘of p:ﬁicn!. !m:_asiorsv;n,-!he lime:he coniract was-entered into in 2003}

27, 1n His dcpos‘ili‘qn (é_s,\"im_c;u?; _t';i_:kcn 'M;«y‘vZ()()‘).’Dr. Selizei denied any legitiniate business
{nierest in prevcnung, ther Del'cnd'lm from the practice. of ophthalmolog, Ly in arcus: c(wcrcc’ by the
jgeographuc Festraint in€luding, aieas such’ s Moum Plcasmu James lIstnd, Johns !siand
Ravenel, Hollyw,oo‘d,’.and.Meggeu. After reviewing the depasition and providing fhe corfections
te s anorneys, Dr. Sehzer corrected .his gc‘sxir;wny on this issu¢ through the use of an errala
‘sheel. e test—ii"jncd that ‘he misspoke i;x' the deposilion. due_ to the fact that he had undergone

- several hours of qﬁcstionixgg from Défcndmu‘s counsel and was tired. Di, "S'ehjz‘ér-tes(ificd that
he reserved bis';iggu wecorfect any 'miémk’cs made in his depositon. He further testified thathe
completed, Sig]é;:gil_;u)d :;éta(j_z;:dicrx‘iaxii shéc{s i’dr’ approximaiely 'iyx*ﬁnty,(l hree: (23) corrections m
ordes to correci, u.reas wherd he misspoke (iuﬁug:liisdepbshion‘. The Court noles that the.errata
sheet is disposilive. |

| 28. Dr. Selizer relicd: on consuitinis ,;;s 10 the temporal ‘and -geographical restrictions. He
believed that: three (3) yeurs. was (he. industry-stadard for 1 -practice 1o 'rec;)v\e:. Thére was no
_oﬁjccﬂ'on BVET ;ni{s;‘d by the Delendanit. The Defendunt and his auorney. agreed 10 and. -
spgciﬁcz.nlyv negotialed the three: (3) year sesisiction and the gcbgraphical; parameters of the

tweity-five (25) nile restriction with the “cirve-out.”

> The pactics stipuliie:o the ‘population of Chatlesion, Herkisley, and Dofchuster Counties for the year 2000, The
parties stipulale thal Charleston-County had o populntion-of 30Y, 969" pcoph. ‘Herkeley County had 142, 651 people,..
and Darchester Couniy. had 96 413 peaple..
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C()NCLUSIONS OF LAW

Becinise thi¢ issue of injunciive. 1ehcl was previously granted i the Defendant’s favor by.
Judue Nicholson, Uu. andin cause of uction r2maining is the. declaratory aclion as 10 whether the
cove;nam not {0 :c‘ompc‘ta' contained within the ,F.m'ploymcm Agreemcnt bewween the pariies is
valid and eiforceable. Additionally, the Plaintiff did not preseni evidence of actual dumages
except for the liguidated danages as provided for in.the contract. Thus, the Court must also

determine the enféreeability of itie ligaidated damages clause.

I.  ENFORCEABILITY OF THE COVENANT NOT TOQ COMPETE

[t-is well established that covenants niot 1o compete in employnient conracts ure generally
disfavored, will be critically eximined, and will be: strictly constcued against the employer.

Milliken v, Morin, 386 S:C.1, 10, 685 S.E.2d 828. 833 (Ct. App. 2009) (citing. Reatal Uniforn.

Serv “of Florerice, Inc. v; Dudley, 278 S.C. 674, 301 S;ﬁ‘2d 142.{1983)): Faces Boutique. Lid. v,

Gibbs, 318 S.C..39, 41, 455 S.E.2d 707, 708 (CL. App. 1995): Sirineer v. Herron. 309 5.C. 529,
424 S,E.2d 547 (Cv. App.-1992)." A restriction against competition must be narrowly drawn (0
protect the Jegilimate interests of the crployer. Fices, 318 S.C. ar42, 435 $.E2da1 707 (citing

Aldmers v, South Curoling Nat'l Bunk, 265 S.C. 48, 217 S.E.2d 135 (1975); Suinger, 309 S.C.

529. 42 S.E.2d 547)). Ifn order. o be enforceable. a plaintifl has. the burden-of proving lha"(z:x
COVeRunt nol'to conipete is; - | 7
(1)._-;’;eccs:>ar),",'for {iig-prdlecﬁon of the iegitimate interest of the émplo&e_r_;;
{2} reasonably-limited in its operation witli respect x§ time and place:
(3) not unduly:harsh-and .qnpressivc in curlailing the legitimate cfforts of‘.lhﬁ employee to
catn i livelihood;

{4) reasonuble from the _swnqpoi‘nt;m.“suu'nd public policy: and

Page 9-0f25 é{

Supp. R. 43



(3) supported by a vhiu:sb‘lc'cou‘sidcr_:xtion.
Milliken: 386:S.C. at:10, 685 S.E.2d at 833 (citing Dudiey, 278 S.C. at 675, 301 S.E.2d at 143).

“If’:\ covenant nol (0. compete is defective in one of the above referenced areas, the covenant is

totatly defective mid canuct be saved,” 'F'nc 318 8,C. at 42, 455 S.E.2d at 709 (citing 5 Bus.

Eorms, Inc. v. Kistler, 258 S C 429, 434, 189 S.E.2d' 22,24 (-197’2)-('1'!33 court “edhnot make i
fiew, agreement for ihc‘ parties iata which they did not voluutarily enter. We must uphold the
ﬂcb\"g‘mam-;xs wﬁin’cx_‘f o_i"nol: a all it must stand or :('aI!.Aiii{cgr‘ﬂél}y;.“);,S_‘omz_rset-\i. Reyner, 233 8.C.
324, 330, 104 S2d '344:.‘346 (1958) :(‘-‘{I]I’ . . . the territorial scope of ihc restraint is
unreasonable . x g mquxry necd be mude: ayitoithe presence of absence of the: other uccessdry
requirements:™)): (lowcver cach. tuse cnncemed with. the coforceablity 0[ cavenants not ©
compéie contained m.-cmpioymem g}onlracls must be-decided on fissown facts. Fuccs, 31&:8.C, a__t
42,455 S.E.2d \m 709 (unn __m_gg,g__ 309 5.C. 529, 424 S\E.2d 547); Woil v. Colonial Life
A gg;gicnlv_l_-ns. Ca.; 309 'S.C. 100, 111,420 S.E.2d. 217, 223(Ct. App. 1992). |
A, THE C()VI&NANI‘ 18 NECESSARY FOR THE l'ROTLC’!I()N Or 'II!L
LEGITIMATEIN TEREST ‘OF THE PLAIN, PIFE
As oullmcc. in xhc facts. the Plainit?s pracncc has a legitimate business inferest that thé
*c;ovc,;ii‘xmhox 0] -r_:ompe:c-protecisf" The Defendam ngme directly afier graduation to work in D;.
Scltzcr‘.s practice. leamed. everything about Dr. Seltzer's p:‘aétiéc,. learned how Dr. fS,ci_técf;f
“reciuited and deall with OD's, leimed who those OD‘s‘-:iniI other connections were, an@
bcu,l_iiv;‘ucd those cps)xqqfttibilsﬂi :1"}1(: i_)ci‘cz;dan! had {hll’gxxo\vlcdgc of both the Plaintiff’s prac(icc_
aqd,it_s paﬁcuts._ Though he ’:cuuldv not sgiiéix paticnis; (he patients of thi praciice cuulg& come (o

him 61 their own accord;

*The: pnm:s cancide-arparagraph 15 of the agreement thal the covenantis necessary 10 proteci the legitimate
busingss’interests of the Praclice,
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DeuSeltzer had patients in all the rcs1ricied aréas.. 1tis iniportan( to.note that the, covenanit
did aot prevent. the Defendant from acquiring paticnts from within ‘the radius, but rather on& ‘
from praciicing medicine in a location within a 1wenty-five (25) mile radius of Dr. Seltzet’s
practice. The Defendunt was Tree 1o solicit, advertise, and draw on the entire population of mé
Charleston afed with the only restriciion being that he would not directly or indirectly solicit the
palicms.o‘t‘xhe-l.’laimiﬂ?s practice.”

The Defendani:argues that the express language o! kl\; covenant is brouder thu‘n»nccessary
10 protect any legitimate business.interest of the Plaintifi"s practice. Allhough'thle Defendant
was employed zx§ an :ophthalmologist. the -covenant nol (¢ compete in his Employment
Agreement festricted him from “the practice of anedicine™ within the specified gcographi; anlc}.
temporal festrictions.. The Defendant contends ihat the Plaintiff -had no legitimate busixxcs§
interest in probibiting: the Defendant from the broader “practice’ of medicine.” Dr. Sclizer
conceded that the express: l:mguagé_ of the ‘covenant ‘was’ broader than thw for which the.
Defendant was empldyed; but the intent of (he agreement was 1o resuiét‘ she‘.non~c6mp<:1e to the
practice of ophthualmology, To interpret fhis language in. any ‘other waiy.l.woum defeat the 'clea_:r
i}\lcntion's of the bartics; In ‘inlqrpr_cti'n'ig contracts, you must.detcrmine:the fnie:itio’n of the pa,me_:s
and, put those. nlentions into effect. logram v, Kasey's Assous:, 340.8.C. 98, 1 l(l-‘}_i, 531 S,E.Z_d
287, 293-94 (2000); Mid .

arrell, 331 S.C. 394, 396, 503 S.E.2d 189,
190-(Ct. App. 1998). Coniructs should be liberslly construed to ’r’:érry oul the idterntions of the -
parties. IUis the subsfance:of the agreement, not the. form, which must. contro! ihe construction of’

the contract. When ih(crprctingi a conlract, the court is not limited to the literal meaning of any

Aep L]imitarion is-notunreasonablc where restriction sceks only to proiect existing customers without-imposing a

blanket prohibition agalistcoinpetition ... . Woll, 309°'S.C.w 112-13, 420 S.E. &t 224 (citing Alpets, 265 8.C.;
- 48,217'5.E.2d 135). As drafied, the contrict, which was fully negotisted-and signed by the Delendant, allows.

Defendant 1o compete aking ino consideration the scope.of his competition #nd the consequences thercof,
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term if the literal memning would defeat the pdmcs true intentions:  The contract is 1o bc
m!erpreted by’ ookmg ar its'subject m'xuer ‘wature, and purpose.

le Defendmn alxo expregsed. co:xcun wuh regard to his treaiment of pai:cms who mdy
havc been o?uamed il*roug\ his West Ashiey pmcnce bu& who' nmy have presented lo hospnals
for emergent-care Within dhe. gqc,wgmphicnl restriction. At téal 4 hypmhéﬁc’gl ¢xample wag
offered of a scenario whereby w patient of Thé Defendant’s: presented o the Trident Hosp'h:al
Emergency .l_{oomp with: an .'L{ljnt‘:rg_c_,m_’ ophthalmological condition during a tume (he Defcndan;
‘would have heenon uall Pursu.uu o the prresx terms of the covexmm Delendant contends thal
hc could not underml\e the sreatmint of his-own patient af the Trident-Hospiial Emergéncy Rnom

a5 it would rgqure_,lmp 10 p;u(ig;tuk(: the. praciice of Ophlhalmology within i fesiricied aren ;éf
the covenant. The: sime wou}d ‘hold true should il same patient present o mnemergency room
in dowmown Clmrlcslon or Moyt Pleasing all - i which #re located in- the {,co;_,uphmd !y
prohibited zone. s allcgul that by-the cxpress terims of the covenant, the Defend*)m wou)d not
be able 10 undertake the ophthalmolugic care:of his own patient in one of these emergency room;’; ,
during ;x.timc When (lig pzxtiem' needed hi'm the ‘most, Dr. Scl\'zer testified he assumed i-l‘waé h'i;
decisiosi to uxfoxcn the non- compcte and ‘he dxd ot think the Defendsnt pcr!ormmg surgery at
the Trident Eye Ccmer or-local hosp:tal wiis in direct compenuon with his practice. Wl?ep
";‘)re_s;:mgd witb ihe ‘,em’z:rgaji;gy’ oo sceniirio, Dr. Selizer testified that he would not seck t§'
cnt’mcé the:co'yexj;;m,pgc’,;iuse; the best interests of the patient are plaramtmm' He ‘ﬁn'u‘me_r iés__tif_iag
:ha‘.‘; the. nnly_-ximc. he would bc in ah emergency roont 10 see a patieit would be.if he were on-
~call. Dr; Selezer conceded ih.xi perfaming opm!ntmoloyc Cdre in an emgigency room at a
hospital within. the ﬂlwcxlgyéllee {25}) x'mlg:-vrzsdms would be within the restrictive 2one, bu‘t '_hg.-
reiterated thatthe Deflendain Woulc{'b:;i\llnsvcg 10.5¢¢ ihe.‘pzuiém wnd r;‘lid not believe (his was the
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Bage 126023 [ 0"

r

Supp. R. 46



partics’ ‘ mténuorxs ivexecuting the covenant. He. further testified thar it wouid be rare Lfever mat'
an ophihaimotoyc pduem would present to un emergency room for care as presented in thc_
scennrio.

The defensc argues: Dr. Seltzer's position russ afoul of cléar South Carolina pfcc{:dcrlx

strictly consiruiig the express 1ering of 4. non-tompete ugainst the employér, See, e.8.; Poynigr

lnvs.. Ing. v. Century Builders of‘Picdem;-Inc..‘38‘7'SLC. 583, 588. 694 S.E.2d 15, 16 {2010)
[Tthe restrictions ina 'noxw-:cc'gﬁpet'e c!aﬁs,e._f canuot be re\_&'tiugn by a -courl or limited by the
parties’ agreemen, but m‘us;i:sland' or fall on their own ‘terxns.-"):-&im;;‘QSS' S.C. at 434.. 18:9
S.E:2d ar 24 ("We 'must upbold the cerﬁ:uu a§. written 01 not -t all, it must ‘stand: or fa.‘ﬂ
integrally." ).

While this Coun ’dogéinpx _«._Iisggri:; with UI{: cm_ne‘n,tio’ns» inade by the dulense, i poinis m
“the foremost.rue: [] that the. cours must give ¢lfect 1o the inentioas of (he partiés by looking fb
{he language _df_--lhc:. conract:” Moﬁ;r‘v. Gosnell, 334:S.C. 425, 429, .5'13‘.-8.5'.-2:3 123. 125 (Ct.
App. 1999) (Cxung Qonngr v, Alvarez, 285 S.C. 97, (01,326 SIE.2d 334, 336 (1985)).
interprefing contriets, e Cmm muxz dctcrmmc the intentinn of the parties and put 1hose

intentions into effeci. D:A, Davis Consir, :  Props., Inc., 281 S.C. 415, 418, 315

S.Ei2d .370; 372 {1984), In.dding this, the Court-must consider only the outward expressions of
the parties, The court cannof consider Qny undisclosed or secret inientians of the partie;;.
ld!d”d',@ 331S.Coal 396 503 S.E2dat 190, It is the substance of the agreement, not'the: form
’whnch smust.conirol the conitiuction of Lhe contract, When mlcrprcung K couimc;‘ the- Cuun s
notilkumled o ihe Ii!cful_l m"c;mingo!" any tenm of the contract. Hf ihe:Court decchs thal the iicerz}l .

meaning would defear the parties” ttuc inteniions, the, contract is 1o be cansidered by looking at

its subject ‘mauter, wiurg, and purpose. The Couft must determine the purpose of the contract

%
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and then:examine the language of the convtmcn»in.l'ight of i(s-_purposé. v§_§’g-YM ishoe v, Gen, Mg;g"ri;
Acceplance Corp,, '234_»5'.C,».182. 188‘—89, 107 S.E.2d- 43, 47 (1958). When the contract is in
wrjting, as: m Ahe mgs:m Casé; the intent ol the parties n;um be d&:Alerminvcd fmn; ihc en’li're;
‘agreemem ‘and not from. any- particulir clause or provision, Purker:y. Byrd,.3ﬁ9 5.C. 189, 19.1;,
420.8.E.2d 850, 852,(19§2). When uic written-contract is clear, ils meaning must'be deiermincd .
by the contents of the documem alone. White v, White, 210 S:C. 336 342, 42 S.E.24.537.. 339l
'(1947) If the ciriniSiances warrant, terms’ whxch do not contradict the writen }anguage of me

coniruct may .b_cf.impli_cd: in order 1o cnrry oul {he intentions of the parties. Commcrciu_} c (@:dii

nc., 247 8:C.360, 36768, 147 S.E.2d 481, 484 (1960).

Heré. ih_e Qc,fe‘ndam is: :’s iicénséd ophthilmologisi and is only (iceitsed lo practice
medicine in lh: area ol ophxknlmology This Court acknowledges: that the pracncc of medicine’ m'
included in the practice of opmmlmm%y as ophihialmology is u sub-specially, dnd 10'read “the :
practice of medicing” in any other way would be dbsurd. “The plain langadge of the Co}n’uaéil
reflects the parties” inténtions, when enfering into the contract, thal the purpusci_of;lhc caw;paxi;‘
né; o "con')pet*c' w;’xis lo p‘rontect the: Plaintifts ogaiwtl_xailaqid!gigy p‘rac,_ticéi atits North Charlesmé
address. It is clenr the partics-did not contemplate other office ldeaions of the Piai_mif {, S'L'ngicu:I
‘centers, Or emergency. room sccnuriog. The Defcndam festified that be did nol know the non-
compele had anyl!uub 10:do wiih whcmu he could: pcrfom\ sutgery at the Trident l-yc Surgcrv
Center. Funher D, Sdtzer tesulxud thut he his no conirol over wheiher 3. patient.is 1dm;ned 10
the hqspl:al. ‘Funht:r,‘ heestified that he would aever seek 1o dbsirvuét_ such an adx:mi$§i_o";1_.bpcaﬂs§
ﬁ_lc hcam; and \\'w_.cn-ilacing of ‘the putiem.;s. the pﬁranioum concern, and the conu’ucl.'au,d z’m,f:n(ioﬁ
of the, pamcs never: m)mcmpmlcd enforcement undcr these c:rcumstancs:s e testified: that the

only {ime the Dul‘cnd.xm would nccd 10 see q pauam at & hospital would-be if he were the on- caﬂ
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ophthalmologisi. This was & mere scenario presented at irial by the defense. The scénario was'
speculative in nature. There is :x;) cvidence that such:a scenario has, or will actually occur in ,thc:
futpre, Th isCéurt: dechines.lo r;alc' pas‘gﬁ on fare og'speculative circumstances that do got go 't'o':;
the péniés‘ true intentions..
Based 01 the lgenguagc of the:contract: the Couri finds that it was the parties” intenjions. i
at the time 'gf contract, for the covenant not 1o compete té resirict the Defendand from opening a';
practice within a wwerity-five (25) mile radius, with the excepiion of the carve-out us negotiated
by 1he Dt:ff’:nd_am. and from soliciling. patients directly or indirectly from-the Plaintiff.. This
Court finds that the. Plaintiff had clienis-in all the resiricted areas. This'Court further finds thar;
thé: Plaintitf taught the Deféndan) -'hpw 1o run & private pr‘acxi_ce-alud iniroduced the Defendant ’loé
other OD_?s as a soureg of réferrals. DF S‘c’hzcr westified duit in- July 2006; his practice :h'ad%
around: lwexity.ﬁ’vg (25) referring OD’s.  After hily 2006. tlhc-prai:lic_c, saw a gradual decline in.
referring OD's, and in August 2010, it had oue (1) referring OD. Dr. Se]tzcr also testified that as:
lime went o, the number of surgical pioceduies decreased, Dr, Selizer noticed ashift in w,her,eé
‘cataract patienis came: {rom. In the. past t:i':_‘cy canie from rt_:fcrring QD’s, but from 20(}6~200‘)»:
they came from'ih'c-pguctjc_e.b Acc();dixxgiy, this Court finds that the covenant not to,compete was!
necessary to proiect.ar legitimate business interest-uf the Pliintift,
B. ~ CPUHE RESTRICT in. COVENANT 18 RLAS()\ABL\ LIMITED IN ITS:
OPERATION Wi RESPECTTO TIME AND PLACE, :
1. (_;Lugrr.mhlcal Are;»-
“fin _ordc';"' 16-‘be- ressonable. '}'_'me geographical restraint} _‘m_u51 bc. necessary in ‘ils fu!i.:
éxtent forthe protecion 6f some legitimate business interestof the employer.” ‘Stggdard. ch;s_u:_gé

Co. v Karrigun, 238'S:C. 54,:66, 119 S:E.2d 533,539 (1Y61).

2%

36‘. :

P.\g«. 150123

Supp. R. 49



{Ijn. order for a covenant not (o compete 16 be enforceable. the
Covenant must be icasonable and consistent with the public
inerests. Inevitably. the- determination of reasonablencss: depends
on the compeling needs of the parties. The cmployer’is entitled 1o
protect himself from insiant pirating of his old cusiomers as well 'as
the good will of his business. Atthe.same time the.priof clientele is:
not 1o be forever insulated [fom competition. Therefote, some tinie
and: geographic limitstion nust be incorporited jnto-the coveniut,
Ltkcwzsc the public interest, an clusive concept must not be
offendéd. A detenminative fucior in this regard 'is the economic
consequences suffered by the cmp!oyee The Ccovenant is
mcompatxblc with the public interest if it is ‘unduly harsh and
oppressive” tending “to deprive the employee the oppomm;:y of
‘snpporung himself and his family.”

.Admcrs, 265 S C: at 52-53. 217 S.1526 at 137 {citing ‘Standard Reg:g!gr, 238 S.C. a1 67, 119

S.E2d at 540; sec also Blake, Enipluyee Agreemens Noi 1o Compeig. 73 Harv, L. Rev. G')D'
{1960) ‘xnd g mniumdc of cuses coljected: in"two z.nC)dopcdta annotations, 41 AL:R. 2d 15: 43
ALR2d 94). Our courts {urther found in Milliken that “a peographic rcs\rxcuon i3 ’gcneral!y
reasonable if the drea covcred by ‘the testraint is limited 10 the: temto:y in which: tlie empio;ee
' was ab!c during the ‘e of his employment, 1o cstabltsh contact with liis employer” s' '
cusxomcrs_.' _35_6: S.C.‘ it 12,-635 S,E,Zg',;xl 834 {citing Dudley, 278 SC a 676,301 5.8.2d ar
143). R | |
"In’ the preseiy case, the Ageogmphi‘c:n restening was a twenty-five (25) mile radius wiﬁx lhé
cxccpl'io.n- of-_me'elcrri'{'oryxi.ying» botly west of the Ashley River und South of I3ees Ferry Road;
The Supreme. Court of Sbuth Curolifia his upheld a twenty-fivé (25) mile radius in a'inoni

compete provision. In South Caraling Finance: Corp. v. Wesi Side Finance Co.. 236 S.C. 109;

113 S-.‘E.2d329 (3960}, Whe count fu’u‘nd w-thive {3 yeur, twenty<five, (25) niile radius from 121';:
own of Andersow;, South Caroling n,ason.\ble in {ime. and distance, 'wheré the cusiomers of the
loan business camne from within. and outsice the twenty-five (25) mile radius. The court of'

appcais affirmed maljudbc s decmou in.Rite-Aid of South Carolm.l lnc v Canirell, 287 S. C
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119, 119-120, 336 S.E:2d 726, 726-727 {Cl. App. i9é§). o 'éonsx-rue“ lhé' ferm “within lh_rc;%
milcsL"’as “the distance measuu-:d" by-the most direct road routé from the: former-location.” It m
imporiant 16 note xfuij‘ with {he advent of interstaie highways and the consmﬁ:&ion of"expresswaysi
in 'li.xe Charleston Asei, twenty:five (25) milcs is not a daunting distance -for., i patient to»(réwel;
a»_nd- often such a L‘dis'la_'nce can be traveled in less than thiny {30) minutes: if an office 'is

+236 S.C. 109, 113 S.E:2d 329 (upholding

appropriately located. See South ‘Carolini Finance

lwemg-‘ﬁve)'m}ic radius);: Café Assocs.Jad. v, Gerngross, 305 Si.C. 6, zﬂlﬁv S.E.2d 162 (}9915
(upholding.five mile, five year fcsui&iau); Wolf. 309 S,;:‘,. mn, 420 S.E.2d 217 (holding that
prohibitions. against contragiing wiih c;)u;i'sxin_xg c;;stcx:nem is.u valid substitute for a geographié
limitation); Milliken, 386 SC [, 685 S.E.2d 828 (hciding.nn inventions assignmerﬁ 'pr_o'visiosji
containing an unlimited l.errit_ory enforceablé, becavse it -was_limited to the employer’s
competitors which i$ necessury 10 protect the ;tmplnyer‘s interests)’ |

Dr. Seltzer ics(iﬁcd'v-lhzulthc lwcn(y-\ﬁ'\;c {25) mile. radiug was:a purt of u skeleton con’lrac':;@
provided by i}is’.cunsuhan‘!s-’m Etiioy Duvis. NQn_eeri_esx,. he further testified that he had clii:qS
in the arcas of Charleston, West Ashley, North Charlesion, Goose Creek, _Sun_xmcrvi!l,e?;
Orangeburg, Johns. Island, \J'a‘(x.;es dsland, Ravennel, Hollywood, Megget, and as Tir aofth ,;s
Myrtie Beach, us far south s Hilion Head, and as far west as Colu:‘nb'ia.j As in §oul’hC:\miin%
Einance, the Plaintiff ll;uszélicz;is within ;xné'oulsidc of the xwenryiiye mile radius:

Moreover, the Defendant specifically negotiated with the assistance -of ‘counsel the
g_e,_ogr‘.sphical ,_restr‘_ittio\n‘, with ihe “carve-oul)” The carve-put was the. Defendant’s idea. and ihét

Plaintiff agreed 10/l During negotidtions the Defendant was represented by an atiorney-and was

8 The courts® unalysis may bave viiried bused on:Gillerent Lactal clicumstances, However, this is.fiot a case where
the ennsiof the.covenant were irbilaarily npplicdt such as in'an adhesion type 'cqn(r_n;:( ar u take'it or leave it type af
situation.  This covenant svas fully-negotiated by the: partics utilizing maps. and {egal counse! for the “carve-out,
seduced lo-writing, und signed, This-case demonstrutes achisicexaniple of hindsight where the Defeadant decided
he o longer-desiced 1he deal he: negatinéd and simply decided unilyerally to disregard his contracwal obligation..
in the most basic terms; the Defentdant ierely decided heno tonger 1iked lils bargain, ) :

29

Page 1700258

~ Supp. R. 51



very active.in. dis.cussi'ng the géographica! resiriction. and. parumeters of the ta;v&oﬁx withv' (hal ‘
adriiey and the Plaintiff. The Court finds that these. facts go to thé Defcndam’s‘ intentions ’for‘;'
the coven.sm not to: compe!c to:include: the geographical restriction:with the. carve-oul as Stated 1n; ‘
the Cmploymcm Agreement. F unhcr .there was anmple lcsumony (lnt the areis of the twenty-fi vcé
(25)'mile radius \;\'/as're’(:it;ccd by ,tfor,ly (40) pereent because 0( ih&oceq’n; lakes, and the Francis
.Marinn National Foresi—,v and the Coﬁn finds 3 such. ")'Zhi's'.zxa:ikcs;(lie ares: rcstricwd evenw ’mcreg
reasonable, esPchHy in thal Dutcndam neg,mmu.d for me carve-oul: This Courifinds ihat the:

lgeogmphzc restrisin inthe covenant.not to.compele is reasonable and cniorcc ible.

2. Time Limittion

The Deléndanit testified agtrial bhe ihphgbi the ime l,in_i,i,,t_a;‘ic')n;-'\\?a's.,r't:as(mzsb]c. Mo’rcovcr:;
the So‘UIhCurolin:i Supreme Court has; found 4 "lhree'(3)' ye'ar'reslric('ion‘ reasonab'be See _I_l_cp_t;zj
meonp Servs..v, Dudley, 278'S.C, 674 301 S.E.2d 142 (1983); Sermons v. Caine & Esies Ins,
Agency, Inc.. 275 S.C, 506,509, 273 $.£.24 338, 339 (1980) (conceding that a time limitation of
W0 10 (hrsu- years may nolbe olx|1o;;s()us), As;,Dr. Selizer testified, three (3) years gives ,xhci
practice a reasonable ;uﬁoum ‘of Hmelfo rcﬁovcr from the loss.of w-doctor and gives it':cnough:_»
leewsdy @ '_Cfe;z;i with the conipelition that will come from someone. imimaiely knowle_c‘igcablef

- aboul the practice methods, referrals, and patienss. Accgrdingly,: the: Court finds the time:
limitation of the covenant not4o éum.peic reasonable and.lehf_orceetbic;’ |
' C THE COVE NAN! N();l TO é()MPI:’i‘L’ 1S NO’I‘ UNDULY HARS{E A4\le
- OPPRESSIVE IN CURTAILING THE LEGITIMATE EEFORTS OF THE
EMPLOYEE TOEARN A L[VEL[HOOD .
- The Coun fifids the scope-of the restriction reaso}oablc; The gon-compete did not_prcvtn;}

the Defendant fromm priciiciivg medicine of nphma!mol,ogy within the Charleston ares. Theibest

"The partics concede ut parigraph 15 of the.agieement Lt he restriction is fora 1eusonabie pitod of lime,
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cv:dencc of this is that Defendam dl

~

i in-Tagt successfully practice. ophthalmology in the areas of

Y

West Ashley and Orungeburg afier leaving PlainGtf's employment. No evidence was presented
that patients-did not travel froni arciis. of Churlesion other than West Ashley to the Defendant’s
ophthalmology praciice. The Defendant’s practice in. West Ashlcy and Orangeburg was allowed:
by the Emp(‘oymém Agreement, -He opened the West Ashley office immediately after leaving.
the Plaintiff and still has that office along witly the new office Jocated within 1wo or three miles
of the Plaintiff™s office. *The Plaintiff testified that he also hcg:m seeing patients in Orangebuirg
in the fall 2006, He wus not restricied (rom pmulcmg medicine becwuise he did in fact pmcuce
medicine. He.wiis-able to.eutia tiving in hischosen field, and hc-did so successfully.

. THE RESIIUCH()N WAS REASONABLE FROM THE ST AN]J!’()U\T

OF SOUND PUBLIC POLICY.

The: restrictions comained in the covenant ot to compete are reusonable.. The public
interests must. not be offended by ihe restictions contained in a covenanl ol 10 compele,
Aliners, 265 S.C. a1 52,:217 S.E.2d w137,

f}n order for o covendnt not 1o compete 'to ‘be enforceable, 1he

covenunt must be reasonuble and consistent with  the. public

interests. Inevitably the determinntion of reasonableness depends

on the competing: necds of the partics. The employer’is entitled 1o

protect hinisell from instantpirating of his ald cusiomers 5 well as

the good will of his business. At the same time the prior clientele is

nolio:bé forever insuluted {rom compelilion.
id. Onc of.the deterniining factors-of pabli¢ iiterests i§ the gconomie consequences suflered by
ihe employee. particulorly ‘the employee’s epporiunity to carn a livelihood. 1d. at 52-53. 217
S.E.2d:at 137, As discussed supra, the restrictions.contained in the non-compele did not restrict
the Plaintitf from praciicing medicine:or frony eaming a living in his chosen field.

Further, the American Medical Association (*AMA™) guidelines on frestiictive covenants
parrot’ Lhc <common law standurds thi c.nll for reusonitbleness. so there is no averriding pubhc
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policy concérn.in ,lhe_fn_\.cdi_c;x] .fivc'l(i_. ﬁgg AMA Counciton Eihi'cai Aa'n_d‘ Judicial Affairs, Op. E-.
902 (1998). The AMA 'opin;s that rcsz:rict'ive.-covenams are unelhical if they fail 10 make%
reasqnatjl"e’accommodalion ol patiens-choice: of ;physiciah. m_ Though‘ he restrictive ‘covenany’
between. the p.mlcs rcsmus ‘the Dc!cnd‘mx ﬂom solicing patients from ihe. Plaianiff, it does nor_é
‘preclude the Plamuil’ 'pAllcms from c:ommg to-the Defendint-on theirown accord. Therefore.
the covenant ,cloes not impedc_on u_palicm’s 'ubilily 10 comimteitreat.mcm with a particular docxo:zz
if heorshe 50 chooses. ‘

Moreaver an inferest of the puhhc is having adequate medical protection.”See Fermdad';

Tinio, Vahdu

.Practice, lncndu)g 16 menerchng Agreexmn 62 A.LR3d 970 (1975). Here, 1he Defendant has
not shown that lhc resiriction causcd any: shorugc of doctors in the.Charlesion urea that wwidf
result in inadequmc- medical:protection for the public.. There sire no Sguzh Carolina cases d_ezning;
with the issue:olinadequate medicul protection us 4 :csu‘jf of a restrictive covenant, so the Couit.
must look 1o -other j'u'l.isdiclious for puidance:. As 3._10im4¢d out in Rash v, Toceos C_i;_:ﬁc tM'edical}é

Assodidles:

If it be argued that the enforcement of this: testrictive
¢Ovenant would be-contrary pubiu_ policy because it would limii
the nghl of “polentinl - pulients in the Demorest and ilabersham
Counly. urca to, wvail themselves of Dr. Rash's servieds, it can be
wrgued with at least equai conviction . that lhas would afford
countless other people in-other areas, both in and ottside of the
state, the opportunily ‘to have a phyezcmn in ‘their areas. There is '
no ehson fo coirclude thatl the ‘wbstetrical and. gynccological needs:

, of persons within 4 25-mile radiug of Toccoa are. any-greater than
inmany-other-areas of this und-other stutes, noe is there any reason.
1o contlude that the: nced-For the uppellam's services, inthe context
of:this case, is sutficient 10 outweigh the:law’s interest inupholding
“md proteeting frecdom 1o cautniet and 1o, enforce comraclu.;l
rights and obligations:

%
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253.Ga. 322, 326,320 S.E.24:170, 173-74 (G':i, 1984).. Further, public policy i§ Tikely _bcne{iuc,d;
more from ophthilmologists’ ofﬁces in diverse locations, rather than by 1wo- adjacent 1o ~c:*m:-::j
zmolherj N

The Defendant also pr,o’posicd hyputhé(ic:n_ emergency 'si{u,miin;5;_ ahich the ?Iaimiﬂ'x:
testified ‘had never happened: in. his time ol practice.  This Coutt need nol delve into every

- possibility'or consequence.to.rule this iestriction sound and not against public policy.

E: il‘lleiCOV-ENANT;S SUPPORTED BY VALUABLE CONSIDERATION.
The issuc-of valuable consideration is nin indispﬁte. Défci}tl;xni was paid a gencrousv%
‘,s;s'!ar); and received significant b_onuses_; Particulady, ;mdcr the Eljx;)loymcllt’ Agreement theé
Defendant .tecciv’edOu'e 'H;mtirc& Twenty Thousand Dolldrs ($120,0,(}O,‘00)v;pe_r year 4s a basz:é
- salary, in addition 10 a quarterly bouus based on the Defendant’s -generuied. positive ,::umulmive}
el income, ‘D;.':S'ﬁlxﬁbr testified m.:u. when he later consulied. with a healthcare aitoraey he%
realized that the, Defendant’s compensation was “overly generous”™ by f}\{!us;ry standurds, as (h:'.?
Defendant’s silary: was close to byp’;iséihg.his ow'n. “The.Court finds the co‘yen:miv‘ fol.io. c‘ompe’té:v;

wais supporied by valdable Gonsiderantioumid is, this. enforeeablé

1,  AFFIRMATIVE DE-FENSI;S
; T}'\_e'De:fénd:;nl raised three affirmative defenses: waiver, estoppel, and laches, 'Thc-Coun%
finds that the Deflcndant failed w-meet his burden of proof as o all three uf! firmauiive defenses.. ‘
k'f!ie Defendant-claims thut,.even if thicre was:a bieach of contract, the l?l;sintiff‘\vaived_ (he%
right 1o €nforce e caveiiant not 1o campele by allowing. tie Defendant o t_:ou;i’riqc\pc“rfou_nir}g
Surgery at Trideiit Eye, ;Sur’gc,ry' Cenier with Iyis‘. <_Cxprf:§s pefmission nd encouragement. { A]

party 10 @ coniract may lose ils right to cnjoin another party’s breach by consenting cilhe'r;

FThe parties concede at parhgraph 15:0f the eontract tint valuable consideration- t_fszs for the-agreement.

%
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expressly or -innp_[ic_i({y through waids of acis inconsisient with an intention 1o cnforce the:

contract’s terms” Genesco, Inc. v, Palimetto Plaza Shogping Cir., Ing.. 274 S.C..446. 448, 265,

S.E:2d 34, 35 (1980). When « person wiives a sight it means that the person*imentiqnally‘and.
voluntirily. gives up that right with. knowledge of all of the. relevant facis. The Court finds, as
discussed supri. that it was Ihe hxlcnl--n!;lhu partics that the covenanl 1101 10 compele was (0
fesiict the Defendant from iso_licilin“g palieints iom the Plaintiff and from opening an office -
within a twenty-five (25). mile .x'f;x!'ius of the Plaintiff’s North -Charlesion practice with the
exception of :'the' carve-out. ‘The Courl also linds that the. parlies did not contemplate restricting
surgical procedures- performed. a1 the Tridem Eye Surgery Center at. the (ime of contract.
Accurdingly, the Co‘uﬂ.:d'oes not find that the Plaintiff acted in a manncr which made the
Defendant believe {hat the Plaintiff gave up the right to proqccino the breach of contract. The:!
Defendant failed to imeet his burden of proof.outhe uffinnative defense of waiver.

The Defendant also-claims 1hat the PlainGiT is estopped (rom claiming breach of contract.’
Esxopr arises when a party, relying upan whit anothes hys said or done, changes his posiiion m‘
his dcirimcm.’ Gibbs v, Kimbrell, 311 8.C. 261, 268, 428 S.E.2d 725, 729 (CL. App. 1993).
Under the dodtrineg of estippel, (he Plaimivf_f, cinnot recover for icach of contract that is caused!
by its own cunducl.vww. 67 S.C. 456, 45 S.E. 1017, 1018 (1903).
Because i1 was not the parties’ ‘intentions: to restrict thc“pcrformance of surgical procedures at'é
Trident Eye Sur"g_e::);f:Cenl,ér. the Deferidunt’s performance of surgery is not in violation of the:
covenant aot to com‘pt':te.» In :addition, the Defcndant lefi the Pla_imiff, on July 3, 2006, and
immediately upon leaving, he began looking 10 purchase property in or about West Ashiey,
Mount Pleasant, and North Charlesion and ultimalely purchused the property at Gateway Drive,

Ladson, South ‘Carviina. on” Novemher 20, 2006.  Accordingly, less ihan five. months clapsc,d-

'
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from ihe .umg the -Dcz:cndam left and’ when the purchased the property al Gz_smvay.. Dr_ive.-{;
Thercforc_,. there could .be no‘pénangc wposition by the Defendant. .Assuch, the.Defendant failed’
1o nicet his' bur(léq olproofin si;oWi;yg that the Defendant’s breach was caused 6}"&1&, Plai'miff’s;;
own c,‘onvdu;;;. |

Delendant lastly-alleges: the alfirmative defense of laches, Laches is the negligent failure”

to act for .an unreasonable pcribd of time. Gibbs, 311 S.C. i 269. 428 S-.E.;2d at 730. Dclayﬂ
alone in Lhe;'ass_er,(_i‘oh-;o'ff a.right;, withobt i'ujury 16 the Defending, does’ nol constitute ldches. LQ
As discussed ‘pl;cviousi~)’. Dr. Selizer's actions in allowing the Defendani 10 continue to perfonm.
sﬁggic_al procedures. at “rident Ty Suigery Cenier is of no consequence, as these procedures.;
werc not contemiplated at the time «of contract. The Court finds it was:. not the: i;_ni;cr_i,t of 'ci'thcr,;._%
| ‘pariy to restrictl sur_gi’cm" procedures within the restricied geogmphica!:-zone, through the covenant
not io-cg_njﬁélc. Therelore, theré wis no “x:ighl"' for the Pluinnifl o assert afier the ,Del'cndam.jé
confinued lp'p;;rfér;x}‘-_'squi'{:a!'preccd_ures i Trident Eye Surgery Cen‘_i,e:'.-. The Court ac’c‘ordivngly:»

holds 1hat the Defendant has fuiled-1o.meet ishurden of proof ds 1o the defense-ol faches.

11l LIQUIBATED DAMAGES
“The. question of whether u’/sum‘ stipulated 10 be paid upon breach of a contract is '

liquidated. dainhges or o penslly i one .of construction and is. generally determined by the .
. , , :

intention Of the parties.” Moser v. Gosnell, 334 S.C. 425, 431, 513 S.)::2d 123, 126 (CL. App. :

1999): (quoting Tate v. LeMaster. 231 s;fc,ézv. 99 S.E.2d 39 (1957)); Rental Uniform Serv. of -

Greenville v. K & M Tool & Die, lnc,; 292 S.C. 571, 573, 357 S.E. 2d 722, 724 (Ct. App. .
1987). The (est for delermining whether u stipulation constilules a penalty i5 whether .th_(:“:
stipuluted’ wmoun( is -disproportionite 1o any probuble damage resuliing from ihe breach of

contract. Tate, 231 S.C. ut 442, 99°S.E.20 at 46. |f the sum stipulated is reasonably intended by-

15
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o~ the parties as the predetermincd medstire of compensation for actual damages for breacﬁ. the
S(ipulz!uion, is {for liquidated damages, but where the stipulution is inended to provide -
bunisbgnem for breach of the contract. it is a peralty. [d. at 441. U9 S.E.2d at 45-46.
: Here, the covénant nol o compeic contained a fiquidated dumuges provision which Z
.stnlcd;“‘The Practice shiall have the right 1o pursue i claim for equitable ';elicf (including. but not
limilc_ld 10, . an ‘in’j}ixr’xc;ibn‘)jandl for legal dumnges-in the liquidated amount of One Hundred and |
Twenty Thousand ($120,000.00) Dollars enforceable by the Practice in any'_cuulrt of competent
jurisc'i‘if:iim;.v" The lii;ui‘duicd damages wnow ._equ:n’cs to- the Defendant’s yearhy salary under
the. Employment Agreement. The provision is part.of the covenani not 10 compete the Defendant :
.n_egoﬁiiued. and agricd 10, Th‘i:viCoulg'rﬁndS miu the ‘amount listed iir the provision is reusdriable -
and proporhionate 1o the probable .damugu resulting Trom the Defendant’s breach, 'Furih_t‘:r,‘the
D'efenpum husinui'lhcr contended neroffered proof thad the One i-lunc_i‘led and Twenty Thousand
(8120,000.00) Dollies is a penaliy: rather than liquidated damages. Therelore. the Court ﬁnds‘s
“the Plainiiff is entitled 10 liguidated- dumuges in the ‘amount of the Oue Hundred and Twenty

Thousundg($120,0()().()0) Deollurs as speci (icd:in_lhc.contrucl;

1v. Tconcrusion
Given the foregoing Findings of Fact.und Conclusions of Law, the Court concludes-that,

:

the Plintiff has met its bmdcn of proof that the covenant not to compcte is valid and
i

cnfurc'_cu_blc. Furthenmore,; the coLth! provides for hqu;datcd damages 1o compensa(e the:

Plamul‘f from a breach of the c.ovcnzml nol o compete by the Defendani, Therefore, Pluintiff is

entitied to judgment in its, f:wm in the amount of One Hundred Tweaty Thousand Dollars: arid:

00/100 ($ 120,000.00). Accordingly, it is liereliy

FORDERED, ADIUDGED AND DECREED that 'judgmen%}c‘fand it hereby is. emcxedip“j
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" favor of the Phintiff Ophthatmology. Associates of Charlesion, P:A. in the amount of One

Hundred Twenty Thousand Dollurs and 00/100($120.000:00) as:staied in the liquidated dumages.

! B
provision of (he contract.

i

AND IT 1SS0 ORDERED.

AL L

The Honorgbfe Beadra L. Jelferson
FE . _ - Presiding JWdge, Ninth Judicial Circut
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