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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) NINTH JUDICIAL CIRCUIT

) C/A #2014-CP-08-00010
COUNTY OF BERKELEY o ) Ticket No.: F594836

_ ) '
The State of South Carolina, )
)
" ) o1
3 ) ORDER DISMISSING APPEAL =
: a o ' -
Norman B. Dudley ) mE. = .
j ot :
Q.. X
) 2. =
=B W
THIS MATTER came before the Court upon the State's Appeal of the Dismis$al of Priving

Under the Influence (First Offense) handed down by Honorable Edward L. Sessions, Berkéley
County Magistrate Judge, on December 3, 2013. The Court issued its Order of bismissal on that
date aﬁd the State received notice at that time. |
FINDINGS OF FACT
The Court ﬁnds upon a rcview- of the record.that the State failed to file a timely appeal in
this matter having done so January 3, 2014. Scction 18.-3-30 of the South Carolina Code of Laws
governs appeals from criminal matters in Magistrate Court. The statute provides that the notice of
| appealé from criminal matters in Magistrate Court shall be filed within ten days. It \i_zould be a

violation of the'E_quai Protection Clause to not hold the prosecuting agency to the same standard

_ as an accused in the courts of this state.

’ THEREFORE, IT IS HEREBY ordcred that the State's Appéal is hereby dismissed.
AND IT IS ORDERED. | |

e Honorable J.C. Nicholson, Jr.
inth Judicial Circuit

State of South Carolina

4%3_ 2015
§

Charleston, South Carolina
‘ v('f. |



4

STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY E NINTH JUDICIAL CIRCUIT
State of South Carolina, : C/A # 2013-CP-08-
Appellant,
vs. . NOTICE OF APPEAL
_ _ : AND APPEAL
Norman B. Dudley,
Respondent. o Ticket F594836
NOTICE OF APPEAL
AND APPEAL

TO: The Hon..Edward L. Sessions, Berkeley County Magistrate Judge, and
Christopher J. Murphy, Counsel for Respondent Norman B. Dudley

The State of South Carolina, by and through the under51gned counsel, hereby
gives notice of its appeal and ap'peals from the order of the Hon. Edward L. Sessions

issued on December 3, 2013, which dismissed the above-referenced case. The_Stéte

received notice of said order on December 3, 2013.

On December 15, 2012, Corporal E. D. McAbee of the South Carohna Highway
Patrol 01ted Defendant Norman B. Dudley for Driving Under the Inﬂuence in violation of
the S.C. Code of Laws § 56-5- 2930 The matter came before the magistrate judge in
Goose Creek for a jury trial on December 3,2013. At a pre-trial hearmg, the Defendant
moved to dlsmlss the charge, c1a1m1ng the Miranda warnings given by Cpl. McAbee and
captured on video were incomplete. The court, relying on State v. Hoyle, 397 S.C. 622,

725 S.E.2d 720 (Ct. App. 2012), granted the motion and dismissed the case. Thrs appeal

- followed.



/

The State contends the magistrate judge erred as a matter of law in disnlissing the
Defendant s DUI ticket because Cpl. McAbee’s Miranda warnings were constltutlonally_
sound and more than adequate to advise Mr. Dudley of his nghts In his motion before
the court, the Defendant argued the warnings given by Cpl. McAbee were 1ncomp1ete {
because fhey did not quote the Miranda language cited by the M court verbatim.
According to the Defendant, an officer must give Miranda warnings by using_the exact
words from Hoyle, and the magistrate judge agreed. This was error.

In ﬂg@, the court of appeals considered Whether_ a defendant must be warned
that if he decided to answer any queétions he had a nght to terminate the interrogation at

any point thereafter. In deciding this additional language was not required, the court

reiterated that Miranda only requires four warnings and cited the following:

The Miranda court held that a suspect in custody must

- be warned of the following rights: He must be warned
prior to any questioning that he has the right to remain-
silent, that anything he says can be used against him in
a court of law, that he has the right to the presence of an
attorney, and that if he cannot afford an attorney one
will be appointed for him prior to any questioning 1f he
so desires.

‘Hoyle, 397 S.C. at 626, 725 S.E.2d at 722 (quoting Miranda v. Arizona, 384 U.S. 436,

479, 86 S.Ct. 1602, __, 16 L.Ed.2d 694, (1966)). In citing H_em to the magistrate
court, the Defendant claimed Cpl. McAbee was required to state “if you cannot afford t-o_
hire a lawyer one will be appointed to represent you before any questioning if ybu wish

e.” This ianguage, the Defendant argued, is essential to satisfy the “fourth prong” of

Miranda. The United States Supreme Court has concluded, however, that no particular

words are necessary as long as the general meaning of Miranda is communicated to the

defendant.
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As the court stated in Florida v. Powell, “[t]he four warnings Miranda requires are

invariable, but this Court has not dictated the words in which the essential information

must be conveyed.” Florida v. Powell, 559 U.S. 50, 60, 130 S.Ct. 1195, 1204, 175

L.Ed.2d. 1009, ___(2010). In determining whether an officer has adequately conveyed

these warnings, the Powell court found that “reviewing courts are not teqilired to examine
the words employed as if construing a will or defining the terms of an easement. The
inquiry is simply whether the warnings reasonably convey to ‘a suspect his rights as
required by Miranda.” Id. (citations omitted) Thus, the court upheld Powell’s conviction
by finding the arresting officers’ warnings “sufficiently comprehensive and -
comprehensible when given a commonsense reading” where they informed Powell in part
that he could “talk to a lawyer before answering any of their questions.” Id. at 62-63, 130
S.Ct. at 1204-05, 175 L.Ed.2d at .
In a similar case, the court made the following pronouncement:

We have never insisted that Miranda warnings be given in

the exact form described in that decision. In Miranda

itself, the Court said that the warnings required and the

waiver necessary . . . are, in the absence of a fully effective

equivalent, prerequisites to the admissibility of any _

statement made by a defendant. . . . Miranda has not

been limited to station house questioning . . . and the

officer in the field may not always have access to printed

Miranda warnings, or he may inadvertently depart from
routine practice. . . .

Duckworth v. Eagan, 492 U.S. 195, 202-03, 109 S.Ct. 2975, 2880, 106 L.Ed.2d 166,

(1989) (emphasis in original) (internal citations omitted). The Duckworth court then
affirmed the defendant’s conviction, finding the warnings given “touched all of the bases

required by Miranda.” Id.

Finally, in California v. Prysock the court previously held:
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[T]he opinion of the California Court of Appeal
essentially laid down a flat rule requiring that the

- content of Miranda warnings be a virtual incantation
of the precise language contained in the Miranda
opinion. Because such a rigid rule was not man-
dated by Miranda or any other decision of this
Court, and is not required to serve the purposes of
Miranda, we . . . reverse. :

California v. Prysock, 453 U.S. 355, 355-56, 101 S.Ct. 2806, 2807, 69 L.Ed.2d 696,

(1981). In Prysock, the California appellate court had ruled the Miranda warnings given
were inadequate because the defendant “was not explicitly informed of his right to have
an attorney appointed before further questioning.” Id. at 359, 101 S.Ct. at 2809, 69

L.Ed.2d at . In rejecting this argument, the supreme court asserted it had never

“indicated that the ‘rigidity’ of Miranda extends to the precise formulation of the

2

warnings given . . . .” Id. To the contrary, the court remarked that “Miranda itself
indicated that no talismanic incantation was required to satisfy its strictures.” Id.; see

also State v. Singleton, 284 S.C. 388, 391, 326 S.E.2d 153, 155, overruled on other

grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991) (finding the omission

of certain words in Miranda warnings did not render a confession inadmissible because a

“talismanic incantation” is not required to satisfy Miranda) (citation omitted).
A review of the in-car video played at the pre-trial hearing reveals Cpl. McAbee
gave the following Miranda warnings to the Defendant:

You have the right to remain silent, okay. Anything that you
say can and will be used against you in a court of law. You
have the right to have an attorney present before answering
any questions. If you cannot afford one, an attorney will be
appointed for you without any cost. Do you understand that?
You may exercise these rights at any time without answering
any questions or making any statements — do you understand
that?
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_ Pursuant to the line of cases cited above, these warnings clearly adviséd the Defendant of
his four core rigiltS undc_:r Miranda. It matters not that the words were not verbatim as
written in Miranda or as cited ip Hoyle. Given a commonsense reading, these iwords
fully saﬁsﬁcd the constitutional requirements of Miranda and its progeny. .Cpl. McAbee
fully complied with the requirements of S.C. Code Ann. § 56-5-2953 and the magistrate
- erred in concluding otherwise. | |
CONCLUSION
For the reas'ons.stat‘ed above, the magistrate judge erred as a maﬁer of law in
dismissing the .Defendant’s DUI charge.
| WHEREFORE, the State respectfully requests that this Ho.norablev Court reverse
the decision of the magistrate, and remand this case to the lower court fqr trial .and for
such other relief as the Court déems just and proper under the circumstances.

Respectfully submitted,

Catherine Fant =~ -

Assistant General Counsel

S. C. Department of Public Safety
Post Office Box 1993

Blythewood, South Carolina 29016
Telephone: (803) 896-7965 '
Fax: (803) 896-7967

Email: CatherineFant@scdps.gov
Attorney for Appellant

S.C. Bar # 14021

J/L. : .
This 30 day of December, 2013

Blythewood, South Carolina
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STATE_QF SOUTH CAROLINA : IN THE COURT OF COMMON PLEAS
‘COUN"I‘Y OF BERKELEY NINTH JUDICIAL CIRCUIT ¢
STATE OF SOUTH CAROLINA C/A #2013-CP-08-
~ Appellant,
v, o CERTIFICATE OF SERVICE

NORMAN B. DUDLEY, ' '
‘ . ' - Ticket No. F5948356

I HEREBY CERTIFY that on this 3/ day of December, 2013, I mailed, via
United States Mail, postage prepaid, a true and correct copy of the foregomg Notice of
Appeal and Appeal, to the followmg :

The Honorable Edward L. Sessions

- Berkeley County Magistrate Judge
303-B North Goose Creek Boulevard
Goose Creek, SC 29445-2969

Christopher J. Murphy, Esq.
Murphy Law Firm, LLC _ :
136 West Richardsen Avenue . ,
Summerville, SC 29483 (7 ' /

- Catherine Fant |

Office of General Counsel
S. C. Department of Public Safety

Dated: DKCGMACA 30/ Zol3



S. C. DEPARTMENT
OF PUBLIC SAFETY

OFFICE OF GENERAL COUNSEL _ P.O. Box 1993 « Blythewood, S.C. 29016
: ' Tel: (803) 896-7965 + Fax: (803) 896-7967

December 30, 2013

Mary P. Brown, Clerk

Berkeley County Circuit Court .
P. O. Box 219 B

300 B California Avenue
Moncks Corner, SC 29461

Re:  State of South Carolina vs. Norman B. Dudley
Ticket No. F594836
Appeal # 2013-CP-08-__

Dear Ms. Brown: -

Please find enclosed the State"s Notice of Appeal and Appeal and a Certificate of
Service to be filed of record. Please provide me with a clocked-in copy of both documents. A
return envelope is enclosed. : : :

A copy of this Notice has been served upon all parties. -
With kind regards, | am
| Yours very truly,

Catherine Fant
- Assistant General Counsel

CF/rr
Enclosures

cc:  Honorable Edward L. Sessions \/
Christopher J. Murphy, Esquire

FILED
AN T2 900

Goose Creek Magistrate Office

10
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY : . NINTH JUDICIAL CIRCUIT
y 204 ~
State of South Carolina, 1 c/a#2083-cP-08- O
| Appellant, = g "
: . ‘gnz :
vs. : NOTICEOF APPEAL 532 =
N D AND APPEAL aoT O
Norman B. Dudley, ggg n- I
- Respondent. E , Ticket F594836 niz W
- i - m
NOTICE OF APPEAL
AND APPEAL

TO: The Hon. Edward L. Sessions, Berkeley County Magistrate Judge, and
Christopher J. Murphy, Counsel for Respondent Norman B. Dudley

The Sfate of South Carolina, by and through the undersigned counsel, he’rebly
gives notice of its appeai and appeals from the order of the Hon. Edward L. Sessions
issued oﬁ December 3, 2013, Whifih dismissed the above-referenced case. The Stafe ‘
- received notice of said order on December 3, 2013.

On December 15, 2012, Corporal E. D. McAbee of the South Carolina Highway
Patrol cited Defendant Norman B. Dildley for Driving Under the Influence in violation of
| the S.C. Code of Laws § 56-5-2930. The matter came 5efofe the magistrate judge in
Goose Creek for a jury trial on December 3, 2013. Ata pre-trial liean'ﬁg, the Defendant

moved to dismiss the charge, claiming the Miranda warnings given by Cpl. McAbee and

captured on video were incomplete. The court, relying on State v. Hovle, 397 S.C. 622,

725 S.E.2d 720 (Ct. App. 2012), granted the motion and dismissed the case. This appeal

followed.

1
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The State contends the magistrate judge erred as a matter of law in dismissing the

Defendant’s DUI ticket because Cpl. McAbee’s Miranda warnings were constitutionally
.sound and more than adequate to‘ advise Mr. Dudley of his rights. In his motion before
the court, the- Defendant argued the warnings given by Cpl. McAbee were incotﬂpl_cte
* because they did not quote the Miranda language cited by the Hoyle court verbatim.
Accofdihg to the Defendant, an officer must’ give Miranda warnings by using the exact
words from Hoyle, and the magistrate judge agreed. This was €rror.

In Hoyle, the court of appeals considered whether a defendant must be warned
that if he dec1ded to answer any questlons he had a right to terminate the mterrogatlon at
any pomt thereafter. In deciding th1s additional language was not requlred the court
relterated that eranda only requires four. wammgs and cited the following:

The Miranda court held that a suspect in custody must
be warned of the following rights: He must be warned
prior to any questioning that he has the right to remain
silent, that anything he says can be used against him in
a court of law, that he has the right to the presence of an
attorney, and that if he cannot afford an attorney one
will be appointed for him prior to any questlomng ifhe

so desires.

oyl 397 S.C. at 626, 725 S.E.2d at 722 (quotmg eranda v. Arizona, 384 U.S. 436,

479, 86 S.Ct. 1602 , 16 L.Ed.2d 694, __ (1966)). In citing Hoyle to the maglstrate

court, the Defendant clai_med Cpl. McAbee was required to state “if you cannot afford to

hire a lawyer one will be appointed to represent you before any questioning if you wish-

ne.” 'This language, the Defendant argued, is essential to satisfy the “fourth prong” of
- Miranda. The United States Supreme Court has concluded, however, that no particuiar
words are necessary as long as the general meaning of Miranda is communicated to the

defendaht. .

12
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As the court stated in Florida v. Powell, “[t]he four warnings Miranda requires are
invariable, l3ut this Court has not dictated the words in which the essential information

must be conveyed.” Florida v. Powell, 559 U.S. 50, 60, 130 S.Ct. 1195, 1204, 175

- L.Ed.2d. 1009,  (2010). In détermining whether an officer has adequately conveyed

these warnings, the Powell court found that “reviewing courts are not required to examine

the words employed as if construing a will or defining the terms of an easement. The

inquiry is simply whether the wamings‘reasonably convey to a suspect his rights as

required by Miranda.” Id. (citations omitted) Thus, the court upheld Powell’s conviction

by finding the arresting officers’ warnings “sufficiently comprehensive and

comprehensible whén given a commonsense reading” where they informed Powell in part
that he coul;l “talk to a lawyer before answering any of their questions.” Id. at 62-63, 136
S.Ct.at 1204-05,175 LEd2dat .

" In a similar case, the court made the following pronouncement:

We have never insisted that Miranda warnings be given in
the exact form described in that decision. In Miranda
itself, the Court said that the warnings required and the
waiver necessary . . . are, in the absence of a fully effective
equivalent, prerequisites to the admissibility of any
statement made by a defendant. . . . Miranda has not
‘been limited to station house questioning . . . and the
officer in the field may not always have access to printed
Miranda warnings, or he may inadvertently depart from

" routine practice . . . .

Duckworth v. Eagan, 492 U.S.-1.95, 202-03, 109 S.Ct. 2975, 2880,7106 L.Ed.2d 166,
(1989) (emphasis in original) (internal citations omitted). The Duckworth court then
affirmed the defendant’é conviction, finding the wamingé given “touched all of the bases
rcquifed by Miranda.” Id.

Finélly, in California v. Prysock the court previously held:

13 .



[T]he opinion of the California Court of Appeal
essentially laid down a flat rule requiring that the
content of Miranda warnings be a virtual incantation
of the precise language contained in the Miranda
opinion. Because such a rigid rule was not man-
dated by Miranda or any other decision of this
Court, and is not required to serve the purposes of
Miranda, we . .. reverse. ,

California v. Prysock, 453 U.S. 355, 355-56, 101 S.Ct. 2806, 2807, 69 L.Ed.2d 696,

(1981). In LI)@(_:I_(, the California appellate court had ruled the Miranda warningé‘ given
were inadequate becaﬁsge the defendant “was not explicitly infprmed of his right to have
an attorney aprinted bef'ore further Questioning.” Id. at 359, 101 S.Ct. at 2809, 69
L.Ed.2d at ____ In rejecting this argument, the supreme court asserted it had éever
“indicated that the ‘rigidity’ of M exferids to the 'precis? formulation of the
 warnings given . . . .” Id. To the contrary, the'court remdrkéd that “Miranda itself

indicated that no talismanic incantation was required to satisfy its strictures.” Id.; see

also State v. Singleton, 284 S.C. 388, 391, 326 S.E.2d 153, 155, overruled on other

grounds by State v. Torrence, 305 S.C. 45, 406 S.E.2d 315 (1991) (finding thé omission

of certain words in Miranda wamnings did not render a confession inadmissible because a

“talismanic incantation” is not required to satisfy Miranda) (citation omitted).
A review of the in-car video played at the pre-trial hearing reveals Cpl. McAbee
gave the following Miranda warnings to the Defendant:

You have the right to remain silent, okay. Anything that you
say can and will be used against you in a court of law. You -
have the right to have an attorney present before answering
any questions. If you cannot afford one, an attorney will be
appointed for you without any cost. Do you understand that?
You may exercise these rights at-any time without answering
any questions or making any statements — do you understand
that? -

14



~ Pursuant to the line of cases cited above, these warnings clearly advised the Defendant of

his four core rights under Miranda. It matters not that the words were not verbatim as

written in Miranda or as cited in Hoyle. Given a commonsense reading, these words

fully satisfied the constitutional requiremcnts of Miranda and its progeny. Cpl. McAbee
| fully complied §vith the requirements of S.C. Code Ann. § 56-5-2953 and the magistrate
erred in concluding otherwise. o |
| CONCLUSION
For the reasons sfat.ed above, the magistrate judge erred as a ma&er of law in
dismissing the .Defendant’s DUI 'charge. |
| WHEREFORE, the State respectfully requests that this Honorable Court reverse
the decision of the magistrate, and remand this case to the lower court qu trial .and for
such other relief as the Court déems just and proper unde;' the circumstances.

Respectfully submitted,

@%M g/

Catherine Fant -

~ Assistant General Counsel
S. C. Department of Public Safety
Post Office Box 1993
Blythewood, South Carolina 29016
Telephone: (803) 896-7965
Fax: (803) 896-7967
Email: CatherineFant@scdps.gov
Attorney for Appellant

- S.C. Bar # 14021

N | |
This 30~ day of December, 2013

Blythewood, South Carolina

15



OTHER COUNSEL OF RECORD:

Christopher J. Murphy
Murphy Law Firm, LLC

136 West Richardson Avenue
Summerville, SC 29483

16



(/ | ' : (,\-

STATE OF SOUTH CAROLINA :  IN THE COURT OF COMMON PLEAS
COUNTY OF BERKELEY ~ NINTH JUDICIAL CIRCUIT-
 STATE OF SOUTH CAROLINA : = C/A #331’-;‘-01?-08- \O
| ‘Appellant, : |
v oo CERTIFICATE OF SERVICE

NORMAN B. DUDLEY, ‘
S Ticket No. F5948356

I HEREBY CERTIFY that on this 3/ day of December, 2013, I mailed, via
United StatesMail, postage prepaid, a true and correct copy of the foregomg Notice

Appeal and Appeal to the followmg . b

Ll
9

W

r tin

- The Honorable Edward L. Sessions ' mLE =
Berkeley County Magistrate Judge : mR< T
303-B North Goose Creek Boulevard g%g @ .
Goose Creek, SC 29445-2969 _ - £83 2

. —S0
: i <BZ py
Christopher J. Murphy, Esq. o ‘ T <
Murphy Law Firm, LLC o ) wn
136 West Richardson Avenue
Summerville, SC 29483

Lt

Office of General Counsel
S. C. Department of Public Safety

Dated: .focmé(» 30, Zo/3
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| STATE OF SOUTH CAROLINA
COUNTY OF BERKELEY

State of South Carolina,

IN THE COURT OF COMMON PLEAS
NINTH JUDICIAL CIRCUIT

C/A #2013-CP-08-

Appellant,
VS. NOTICE OF APPEAL
‘ AND APPEAL
Norman B. Dudley, S
~ Respondent. Ticket F594836
NOTICE OF APPEAL

AND APPEAL

TO:  The Hon. Edward L. Sessions, Berkeley County Magistrate Judge, and

Christopher J. Murphy, Counsel for Respondent Norman B. Dudley

The State of South Carolina, by and through the undersigned counsei, hereby

gives notice of its " appeal and appeals from the order of the Hon. Edward L. Sessions

issued on December 3, 2013, which dismissed the above-referenced case. The Staié

- received notice of said order on December 3, 2013.

On December 15, 2012, Corporal E. D. McAbee of the'South Carolina Highway

Patro] cited Defendant Noi'man B. Dudiey for Driving Under the Influence in violation of

- the S.C. Code of Laws § 56-5-2930. The matter came ibefore the magistrate judge in

Goose Creek for a jury trial on December 3, 2013. Ata pré-tria] hearing, the Defendant

moved to dismiss the charge, claiming the Miranda warnings given by Cpl. McAbee and

captured on video were incomplete. The court, relying on State v. Hoyle, 397 S.C. 622,

725 S.E.2d 720 (Ct. App. 2012), granted the motion and dismissed the case. This appeal

followed.

FILED

JAN 72 901

" Goose Creek Magistrate 18 ice
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The State contends the magistrate judge erred as a matter of law in dismissing the
Defendant’s DUT ticket because Cpl. McAbee’s Miranda warnings were constitutionally
sound and more than adequate to advise Mr. Dudley of his rights. - In his motion before
the court, the Defendant argued the warnings given by Cpl. McAbee were incomplete
because they did not quote the Miranda language cited by the Hoyle court verbatim,
Accdrding to the Defendant, an officer must give Miranda warnings by using the exact
words from Hoyle, and the magistrate_ Judge agreed. This was error.

In Hoyle, the court of appeals considered whether a defendant must be warned
that if he decided to answer any questions he had a ﬁght to terminate the interrogation at

any point thereafter. In deciding this additional language was not required, the court
reiterated that Miranda only requires four warnings and cited the following:

The Miranda court held that a suspect in custody must
be warned of the following rights: He must be warned
prior to any questioning that he has the ri ght to remain

- silent, that anything he says can be used against him in
a court of law, that he has the right to the presence of an
attorney, and that if he cannot afford an attorney one

will be appointed for him prior to any questioning if he
S0 desires. :

M, 397_S.:C'. at 626, 725 S.E.2d at 722 (quoting Mirénda V. Arizona, 384 U.S. 436?
479, 86 S.Ct. 16.02,. _'_, 16 L.Ed.2d 694, (1966)). In citing Hoyle to the magistrafe
court, the Defendant claimed Cpl. McAbee was required to state “if you' cannot affo.rd to
hire a ‘.lawyer'o.ne will be éppointed to represent you b_efpre any queétioning if you wish
one.” This language, the Defendant a.rgued, is essential to satisfy the “fourth prong” of
N Miranda. The United States Supreme Court has concluded; however, that no particular
. wérds are necéssary as long as the general meaning of Miranda is éommunicated to fhe

FILED
defendant.

JAN 7.2 9014

2 ' - Goose Creek Magistrate Office 19



As the court stated in Florida v. Powell, “[t]he four warnings Miranda requires are

invariable, but this Court has not dictated the words in which the essential information

' must be conveyed.” Florida. V. vPolwell, 559 U.S. 50, 60, 130 S.Ct. 1195, 1204, 175

L.Ed.2d. 1009, ___ (2010). In determining whether an officer has adequately conveyed
these warnings, the Powell court found that “reviewing courts are not required to examine
the words employed as if construing a will or defining the terms of an easement. The
inquiry is simply whether the warnings reasonably convey to a suspect his rights as
required by Miranda.” 1d. (citations omitted) Thus, the court upheld Powell’s conviction:
by finding the arresting oﬁicers" warnings “sufficiently comprehensive < and
. comprehensible when given a commonsense reading” where they informed Powell in part
that he could “talk toa lawyer before answering any of their questions.” Id. at 62-63, 130
S.Ct. at 1204-05, 175 L.Ed.2d at
In a similar case, the court made the following pronouncement: -
We have never insisted that Miranda warnings be.given in
the exact form described in that decision. In Miranda
itself, the Court said that the warnings required and the

waiver necessary . . . are, in the absence of a fully effective

equivalent, prerequ1srtes to the admissibility of any

statement made by a defendant. . . . Miranda has not

been limited to station house questlonlng . and the -

officer in the field may not always have access to printed

Miranda wamlngs or he may inadvertently depart from
routine practice .

Duckworth v. Eagan, 492 U.S. 195, 202-03, 109 S.Ct. 2975, 2880, 106 L.Ed.2d 166, -

(1989) (emphasis in- original) (internal citations omitted). " The Duckworth court then
ai’ﬁnned the defendant’s conviction, finding the warnings given “tou'ch‘ed all of the bases
required by Miranda.” Id. ‘ ‘ - FILED

Finally, in California v. Prysock the court previously held:

JAN 7 9014

. Goose Creek Magistrate Q-
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[T]he opinion of the California Court of Appeal
essentially laid down a flat rule requiring that the
content of Miranda warnings be a virtual incantation
of the precise language contained in the Miranda
opinion. Because such a rigid rule was not man-
dated by Miranda or any other decision of this
Court, and is not required to serve the purposes of -
Miranda, we . . . reverse.

- California v. Prysock, 453 U.S. 355, 355-56, 101 S.Ct. 2806, 2807, 69 L.Ed.2d 696, __

(1981). In Prysock, the California appellate court had ruled the Miranda warnings given
were inadequate because the defendant “was not explicitly informed of his right to have
~an attorney appointed before further Aéuestioning.” Id. at 359, 101 S.Ct. at 2809, 69_
L.Ed.2d at _ . In rejecting this argument, the supreme cohn’asseriéd it had never
“indicated that the ‘rigidity’ of | _M_l_ran_da extends to the pfecise formulation 'of the
warnings given . . l. . @ To tile contrary, fhe court remarked that “Miranda itself
indicated that no talismanié inc_antation was required to satisfy its strictures.” Id.; see

" also St'até V. Singleto’n, 284 S.C. 388, 391, 326 S.E.2d 153, 155, overruled on other

grounds by State v. Torrence, 305 S.C. 45, 406 S.E.zd 315 (1991) (finding the omission
" of certain words in Miranda warnings did n‘of render a confession inadmissible because a |
“talismanic incantation” is not .required to satisfy M_ig;n_@) (citation omitted).

A review of the in-car video played -at the pre-trial hearing reveals Cpl. McAbee

gave the following Miranda warnings to the Defendant:
: ‘ 4 .

You have the right to remain silent, okay. Anything that you
say can and will be used against you in a court of law. You
have the right to have an attorney present before answering
any questions. 'If you cannot afford one, an attorney will be
appointed for you without any cost. Do you understand that?
You may exercise these rights at any time without answering
any questions or making any statements — do you understand

that?_ . FILED -

JAN * 7 2014

GooseA Creek Magistrate Office
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Pursuant to the line of cases cited above, these warnings clearly advised the Defendant of '

' his four core rights ﬁnder Miranda. Ii matters not that the words were not verbaﬁm as
wfitten in Miranda or as cited in Hoyle. Given a cemmonsense reading, these words
fully satisfied the eonstitutional requirements of Miranda and its progeny. Cpl. McAbee
fuliy complied With the requiremehts of S.C. Code Ann. § 56-5-2953 and the magistrate
erred in concluding otherwise. | |
CONCLUSION
For the reaéons stated above; the magistrate judge erred as a matter of law in

dismissing the Defendant’s DUI_charge; |

. WHEREFORE, the State respectfully requests that this Honorable Court reverse
the decision of the magistrate, and remand this case to the lower court fef tn'ali and for
such other relief és the Court deems just and proper under the circumstances.

Respectfully submitted, |

(za%mm U/

Catherine Fant

Assistant General Counsel

S. C. Department of Public Safety
Post Office Box 1993 ‘
Blythewood, South Carolina 29016
Telephone: (803) 896-7965

Fax: (803) 896-7967 ' A
Email: CatherineFant@scdps.gov
Attorney for Appellant

S.C. Bar # 14021

% .

This 30 day of December, 2013
: . "FILED
Blythewood, South Carolina .
| JAN 7.2 9014

Goose Creek Magistrate Office -
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- STATE OF SOUTH CAROLINA ‘ ) IN THE COURT OF COMMON PLEAS

COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT
' ) C/A # 2014-CP-08-00010
STATE OF SOUTH CARQLINA, ) TICKET # F594836
Appellant )
) ' :
) 'RESPONDENT’S REPLY
vs. ) '
)
NORMAN B. DUDLEY, )
Respondent )
)

TO: Catherine Fant, Esquire_, Ofﬁée of General Counsel for SC Department of
Public Safety _ .

|  On December 15, 2012, Trooper E.D. McAbee of the South Carolina Highway .
Patrol issued a citation to the Defendant for Driving Under the Influence in violation of

'8.C. Code §56-5-2930. This matter was initially scheduled for a bench trial on J anuary 9,
2013 at 2:00 p.m. at Centljal Traffic Court; however, on December 17, 2012, at the
request of the Defendant’s Attorney, Christopher J. Murphy, a jury trial was requested.
Once the jury trial was requested, it was transferred to the Goose Creek Magistrate’s
Office and clocked as received on January 18, 2013.

On May 17, 2013, the matter Was scheduled for a Pre Trial Heariﬁg. This hearing |
had to be rescheduled. A second Pre Trial h’earing was scheduled for August 6, 2013.
Again that Pre Trial hearing had to be continued. A third Pre Trial Hearing was scheduled
for September 17, 2013 but that hearing was rescheduled for Séptember 10, 2013. Again
that hearing was continued and at that time a Jury Trial was scheduled for October 15,
2013. The jury trial was continued and schedﬁled for December 3,2013.

On December 3, 2013 all parties were present for the Jury Trial. A motion hearing
was heard prior to the seating of any jurors. At the hearing on the motion, the Court
reviewed the videotape of the incident site. On the videotape, the Trooper failed to
advise the Defendant “that if he cannot afford an attorney one will be provided for him
prior to any questioning if he so desires”. Instead,‘the Trooper advised the Defendant
“that if he cannot afford an attorney one will be provided to him at no cost” and nothing
mofe. The Court found that as -a matter of law the State did not satisfy the fourth prong

1
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. "

of Miranda as required by §56-5-2953 of the South Carolina Code of Laws and State v.
Hoyle, 397 8.C. 622, 725 S.E.2d 720 (Ct. App 2012).

As a matter of law, the Respondent would request that the State’s appeal be

dismissed as the State’s Notice of Appeal and Appeal was not filed timely. §18-3-30 of
the South Carolina Code of Laws requires that “The abpellant shall file the notice of
appeal with the clerk of the circuit court and shall serve notice of appeal upon the
magisfrate who tried the case and upon the designated agent for the prosecuting agency
or attorney who prosecuted the case within ten days after sentencing and state the
grounds for his appeal.” |

The State concedes in it’s brief that it received notice of the Court’s decision on
December 3, 2013 and that no motion for reconsideration or new trial was requested.
Further, the State did not file it’s Appeal until approximately thirty (30) days after the
trial of December 3, 2013.

CONCLUSION

The State filed no motion for a new trial or 'reconsideration in this case. The State

did not timely file the Notice of Appeal or Appeal until thirty (30) days after the court
date of December 3, 201 3 in violation of §18-3-30 of the South Carolina Code of Laws

and asa matter of Iaw it should be dismissed.

Respectfully submitted,

MURPHY LAW FIRM, L.L.C.
136 West Richardson Avenue
Summerville, Sguth Carolina 29483

CHRISTOPHER JMURPHY
Attorney for the Defendant

Summerville, South Carolina
Date: January 21, 2014
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STATE OF SOUTH CAROLINA ) IN THE MAGISTRATE’S COURT

COUNTY OF BERKELEY ) NINTH JUDICIAL CIRCUIT

) C/A # 2013-CP-08-

STATE OF SOUTH CAROLINA, y TICKET # F594836

Appellant -

MAGISTRATE’S RETURN

VS.

NORMAN B. DUDLEY,

. Respondent

&l
- |
by
=)

.

On December 15, 2012, Trooper E.D. McAbee of the South Carolina Highway
Patrol issued a citation to the Defendant for Driving Under the Influence in violation of
S.C. Code §56_-5-2930. This matter was initially scheduled for a bench trial on January 9,
2013 at 2:00 p.m. at Central Traffic Court; however, on December 17, 2012, at the
request of the Defendant’s Attorney, Christopher J. Murphy, a jury. trial was requested.
Once the jury {rial was requested, it was transferred to the Goose Creek Magistrate’s
Office and cloéked as received on January 18, 2013.. _

On May 17,2013, the matter was scheduled for a Pre Trial Hearing. This hearing
had to be rescheduled. A second Pre Trial hearing was scheduled for August 6, 2013.
Again that Pre Trial hearing had to be continued. A third Pre Trial Hearing was scheduled
for September 17, 2013 but that hearing was reschedulcd for September 10, 2013. Again.
that hearing was continued and at that time a Jury Trial was scheduled for October 15,
2013. The jury trial was continued and scheduled for December 3, 2013.

On De;:ember 3, 2013 all parties were present for the Jury Trial. A motion hearing

was heard prior to the seating of any jurors.

1
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First, the State’s Notice of Appeal and Appeal was not filed timely. According to
§18-3-30, it st#tes that, “The appeliant shall file the notice of appeal with the clerk of the
circuit court and shall serve notice of appeal upon the magistrate who tried the cgsé_ and
upon the designated agent for the pro.fecuting agency or attorney who prosecuted the

' case within ten days afier sentencing and state the grounds for his appeal, "
This court did not receive notification of Appeal or the Appeal until thxrty (30) days after
the trial of December 3, 2013. No motion for a new trial was made by the state.

~ Secondly, the grounds for the Defendant’s motion were as follows: “The wdeo
tape of the mczdem site disclosed by the prosecution pursuant to Rule 5 of the SCRCP
does not contain a video recording of the Defendant being advised of his Miranda rights
as required by §56-5-2953 of the South Carolina Code of Laws.”

At the hearing on the motion, the Court reviewed the videotape of the incident
site. On the videotape, the Trobpe.rv failed to advise the Defendant “that if he cannot
afford an attomney one will be provided for him prior to any questioning if he so desires”.
Instead, the Trooper advised the Defendant “that if he cannot afford an attorney one will
be provided to him at no cosr” and nothing more. The Court found that as a matter of law
the State did not satisfy the fourth prong of Miranda as required by §56-5-2953 of the
South.Carolina Code of Laws and State v. Hoyle, 397 5.C.622,725S.E.2d 720 (Ct. App

- 2012).

P CONCLUSION
The State filed no motion for a new trial on this case. This court finds that all
parties were notified of the jury trial date and time. The State did not file the Notice of
Appeal or Appéal until thirty (30) days after the court date of December 3,2013. The
Trooper did not disclose the Miranda rights io the defendant as required by §56 5-2953 of
the South Carolina Code of Laws and Statc v. Hoyle, 397 S.C. 622, 725 S.E. 2d 720 (Ct
App 2012)



* .
This * i day of January, 2014
Goose Creek, SC

Enclosures:

Copy of Notice of Appeal and Appeal

e

Respectquy submitted,

-@wu,boa(,!i

Judge Edward L. Sessions
Berkeley County Magistrate

303-B North Goose Creek Blvd.

Goose Creek, SC 29445
Telephone: (843) 553-7080
Fax: (803) 553-7074
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R ECEIVED)
THE STATE OF SOUTH CAROLINA . AUG 21 2015
In the Court of Appeals ‘ '

SC Court of Appeal:

APPEAL FROM BERKELEY COUNTY
Court of Common Pleas

The Honorable J.C. Nicholson, Jr., Circuit Court Judge

Case No. 2014-CP-08-00010

The State............c..ooovmreeeeeoieo e, Appellant,

Norman B. Dudley....................................... e, e e Respondent.

NOTICE OF APPEAL

The Appellant, The State of South Carolina, hereby appeals from the Order of the
“ Honorable J.C. Nicholson, Judge of the Ninth Judicial Circuit, dated August 3, 2015, and
filed for record on August 14, 2015, in the matter of The State of South Carolina vs.
Norman B. Dudley, Case Number 2014-CP-08-00010, with the Berkeley County

Common Pleas Court.

Appellant received the written Order from the Clerk on Augmst 14, 2015. A copy
of the Order is attached hereto. W( / % .

Marcus K. Gore, Assistant General Counsel

Email: MarcusGore@scdps.gov

Catherine Fant, Assistant General Couns'el

Email; CatherineFant@scdps.gov

South Carolina Department of Public Safety
Office of General Counsel

‘ P. O. Box 1993
Blythewood, S.C. Blythewood, SC 29016
Date: August 18, 2015 . - Telephone: (803) 896-7965
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Other Counsel of Record:

Christopher J. Murphy, Esq.
Murphy Law Firm, LLC

136 West Richardson Avenue
Summerville, SC 29483
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

) NINTH JUDICIAL CIRCUIT

: | ) C/A #2014-CP-08-00010 RECE] VED
COUNTY OF BERKELEY |

) Ticket No.: F594836

‘ ) AUG 2
The State of South Carolina, ) S 1 2015
| ) C Coul etppey
) ) Zghiay
) ORDER DISMISSING APPEA} & '
) | r’t}: o = -
Norman B. Dudley ) mi. = f
) s} € g
) ge Z
<o W
: | pe S
THIS MATTER came before the Court upon the State’s Appeal of the Dismis€al of Driving -

Under the Influence (First Offense) handed down by Honorable Edward L. Sessions, Berkeley
County Magistrate Judgc; on December 3, 2013, The Court issued its Order of Dismissal on that
date and the Stété received notice at that time. - |

FINDINGS OF FACT
'I‘l;c Court finds upon a rcview of the record that the State failed to file a timely appeal in
this matter having done so January 3, 2014. Section 18-3-30 of the South Carolina Code of Laws
governs appeals from criminal matters in Magistrate Court. The statute provides that the noticé of
appeals ﬁom (.:riminal matters in Magistrate Court ‘shall be ‘ﬁled wifhin fen days. It would be a

violation of the Equai Protection Clause to not hold the prosecuting agency to the same standard

as an accused in the courts of this state.

THEREFORE, IT 1S HEREBY ordered that the State's Appeal is hereby dismissed.
AND IT IS ORDERED.

A3
| § ¥2

Charleston, South Carolina

e Honorable J.C. Nicholson, Jr.
inth Judicial Circuit

State of South Carolina
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THE STATE OF SOUTH CAROLINA RECEIVED

In the Court of Appeals AUG 21 2p 15

APPEAL FROM BERKELEY COUNTYSC Court of APPeaIs
Court of Common Pleas

The anoréble J.C. Nicholson, Jr., Circuit Court Judge )

Case No. 201 4-CP-08-00010

- PROOF OF SERVICE

I do hereby cemfy that I have served the Notice of Appeal in the above captioned
action, by depositing it in the United States Mail, postage prepaid, on this 18th day of
- August, 2015, addressed to the Honorable Jenny Abbott Kitchings, Clerk of the Court of

Appeals of South Carolina, P. O. Box 11629, Co]umbla S.C. 29211.

%’Wﬁ/ o X 741/’9

‘Monishia L. Davis

Paralegal

Office of General Counsel

S. C. Department of Public Safety

Dated: August 18, 2015
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THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM BERKELEY COUNTY

) Coun.of Common Pleas RECEIVED

The Honorable J.C. Nicholson, Jr., Circuit Court JK%GQ 1 2015

», Case No. 2014-CP-08-00010 OC C0Urt of Appeals

PROOF OF SERVICE

1 do hereby certify that I have served the Notice of Appeal in the above captioned
action, by depositing it in the United States Mail, postage prepaid, on this 18th day of
‘August, 2015, addressed to Respondent’s counsel, Christopher J. Murphy, 136 West
Richardson Avenue, Summerville, SC 29483.

,% ///Lu)j(O//wD
Monishia L. Davis

. Paralegal

Office of General Counsel

S. C. Department of Public Safety

Dated: August 18, 2015
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THE STATE OF SOUTH CAROLINA

In the Couﬁ of Appeals RE CEIVED

' APPEAL FROM BERKELEY COUNTY AUG 21 2015
' Court of Cpmmon Pleas | SC Court of Appeals

" The Honorable J.C. Nicholson, Circuit Court Judge

Case No. 2014-CP-08-00010

PROOF OF SERVICE

I do hereby certify that I have served the Notice of Appeal in the above captioned
action, by depositing it in the United States Mail, postage prepaid, on this 18th day of
August, 2015, addressed to the Honorable Mary P. Brown, Clerk of Court of Berkeley

County, Berkeley County Circuit Court, P.O. Box 219, Moncks Corner, S.C. 29461.

. "Monishia L. Davis :
Paralegal
Office of General Counsel

S. C. Department of Public Safety

Vi .

Dated: August 18,2015
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STATE OF SOUTH CAROLINA - ) '
) COURT OF COMMON PLEAS
)

COUNTY OF BERKELEY

State of South Carolina, )

) |
)

V. ’ : )  Case No. 14-CP-08-0010

) )
Norman B. Dudley, )
' )
Respondent. )

TRANSCRIPT OF HEARING

" The within Hearing in the above-captioned matter was held on January
12, 2015, before The Honorable J.C. Nicholson, in Courtroom E of the Berkeley
County Courthouse, 300 California Avenue, Moncks Corner, South Carolina;
attended by counsel as follows:

APPEARANCES:

Catherine Fant, Esq.
... Appearing for State of South Carolina

Christopher Murphy, Esq.
...Appearing for Norman B. Dudley

Deborah Garrison
Circuit Court Reporter —9" Judicial Circuit
P O Box 901
. Johns Island, South Carolina 29457
dgarrison@sccourts.org
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Norman B. Dudley v State of South Carolina
Case No. 14-CP-08-0010
Hearing of January 12, 2015
Before The Honorable J.C. Nicholson, Jr.

INDEX

(NO WITNESSES PRESENTED)

(NO EXHIBITS ENTERED)
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Norman B. Dudley v State of South Carolina
Case No. 14-CP-08-0010
Hearing of January 12, 2015
Before The Honorable J.C. Nicholson, Jr. —~

THE COURT: All right, let me see.
First is the State versus Norman Dudley. Is
Mr. Dudley here? Anybody here on that?

MR. MURPHY: Chris'Murphy repreSenting
the Respondent.

THE COURT:  -Okay.

MS. FANT: CathefineaFant for the
State, Your Honor. | .

THE COURT: | Okay. Yoﬁ got the file?
The trial was on December 3?.

" MS. FANT: Yes, sir.

MR. MURPHY: Yes, sir.

THE COURT: °~ When was the noticerf
appeal filed?

MR. MURPHY: Not until December 30%".

THE COURT: So it was filed wifhin the
thirty (30) days? |

~MS. FANT: Yes, sir. Yes, sir.
MR. MURPHY: It wasn’t filed as a

criminal appeal, but they did file it within

“ten (10) days and they had notice of it, is

. my argumént;

THE COURT: = What’s the requirement in

Magistrate’s Court on the appéal?

'MR. MURPHY: Ten (10) days from the date
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Norman B. Dudley v State of South Carolina
Case No. 14-CP-08-0010
Hearing of January 12, 2015
‘Before The Honorable ].C. Nicholson, Jr.

ofnthe decision to file the criminal appeal,
Your‘Honor.

THE COURT: Okay.

MS. FANT: Your Honor, the State
obviously disagrees. I acfually prepared a
memorandum of law on that, but.we don’t
believe the statute that he cited actually |
applies to the State.

THE COURT: All right. Lef me -- let
me -- I was just reading the return. I Was
réading your retu;n, Ms. Fant. It was -- let
me see you got -- is your memorandum in here?

MS. FANT: No, Your Honor. I just
filed'it this morning.

THE COURT: All right. Let me see it,
if you would. |

MS. FANT: ‘ (Tenders).

THE COURT; Thank you, ma’ am. All
right. Ms. Fant, I will be glad to hear you.

MS. FANT: Yes, Your Honor. Would you

like for me to address the timeliness issue

~first or —--—
THE COURT: Yeah, if you would.
MS. FANT: = Your Honor, the statute

that Mr. Murphy is referring to is Section
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Norman B. Dudley v State of South Carolina
Case No. 14-CP-08-0010
Hearing of January 12, 2015 -
Before The Honorable J.C. Nicholson, Jr.

18—3430, which provides that, (reading) : “"The
abpellant w1th1n ten (10). days of sentence,
shall file notice of'appeal with the Clerk of
Court and file - shall serve notice of appeal
upon the magistrate who tried the case and
upon fhe designated agent for the prosecuting
agency or attorney who prosecuted the eharge,
stating the grounds upon which the appeal 1is
founded. ” |

Section B ef that statﬁte then says,

"A person convicted of magistrates court who

pays a fine does not waive his right of appeal

and may appeallhis conviction within the
allotted time allotted in this section.”

Your Honor, by the very terms of the
statute it can’t possibly apply to the State.
The words that it uses, “after sentence”,'
“upon conviction”, “serve.the designated
prosecuting agent”, it clearly is a statute
that applies‘to the defendant;- And the
underlying criminal appeals statute for
magistrates court, which is Section 18-3-10

also discusses, (reading): ‘..every person

'conv1cted before a magistrate criminal offense

and sentenced may appeal from the.sentence to
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Norman B. Dudley v State of South Carolina
Case No. 14-CP-08-0010
Hearing of January 12, 2015
Before The Honorable ].C. Nicholson, Jr.

. the Court of Common Pleas.” .

And the reason is that in this state

the appeal rights of the State are covered by
case law not stafute} As there is no stétuté
in magistrates court that addresseé the
State’s right to appeal, but the State does
have the right to appeal pursuant to case law.
Particularly State v Del Viso (phonetic) ---
"THE COURT: We got the right to appeal
but what’s your sﬁatutory limitations and
time? Do you think you have oneé
MS. FANT : We -- Yes, sir. We believe
we have thirty daysf
| THE COURT: Why do you -- why do you

think thirty days?

MS. FANT: That is based upon the fact

that there is a lack of. a statute that
actuaily addresses the State’s appeal in
magistrates court. |

In the absence of that the only
thing you can do ié turn to the rules. And
the Rule 37, first looking at the rules of
criminal procedure, states that, “These»rules
shall apply to every trial court of criminal

jurisdiction within the State. They apply
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Norman B. Dudley v State of South Carolina
Case No. 14-CP-08-0010
Hearing of January 12,2015
Before The Honorable J.C. Nicholson, Jr.

insofar as practical in magistrates courts.”

The last part of the rule says,
(reading): “In any case where no provision
is made by statute of these rules, the
procedure shall be in accordance to the
pfactice that is heretofore existed in the
courts of the State.”

So it’s our position that you then
héve to look to the civil rules to determine
what the appealvtimeframe is and the relevant
portion of.Rule 74 declares, "“Notice of
Appeal to the circuitvcourt must be se:ved on

all parties within thirty (30) days after

‘receipt of written notice of the judgment,A

Order or Decision appealed ffbm. In all such
appeals thé notice of intentién to éppeal
shall be filed with the clerk of court to
which the appeai is taken and with the
iﬁferior court within the time frame ..” —-
excuse me, "“.within the time provided by the

statute, or by this rule when no fixed time

Oor no time is fixed by statute, for service

of the notice of intent to appeal.”
Your Honor, we arevfaced with the

situation where thepe is no statute that on
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Case No. 14-CP-08-0010
Hearing of January 12, 2015
Before The Honorable ].C. Nicholson, Jr.

its face and by its terms applies to the

State. The criminal rule says that you look:

to other procedure, if in fact, it is not.a

specific criminal rule to address this under.
There isn’t, and therefore the State believes
the proper procedure is to turn to Rule 74,

which in its own terms says, that appeals to

the Circuit Court.”  So obviously that would

be anticipating appeals ffom»magistrate

. court, shall be filed within thirty days and

this is true when- the timeframe»is provided
by statute or with this -- or this rule when
no time is fixéd for a statute.

And State v. Oxner 391 S.C. 132,'705
S.E.2d51 from 2011, specifically finds that
the procedural aspect for Rule 74 applies to
circuit coﬁrt proceedingslupon appeal from a
criminal conviction in.ﬁagistratesAcourt, sSo
we therefore feel that the thirty (30)Adays

given by Rule 74 is the appropriate time

frame.
THE COURT; If Mr. -- anything else?
MS. FANT: That’s all on the
timeliness. |
THE COURT: Okay. Let’'s -- Mr; Murphy
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let me hear you on time.

MR.LMURPHY: Judge, I disagree. The
Rule that she quotes, "“In any caSe where no
provision made by statute or these rules of
procedure..” —---

THE COURT: Which rule are you talking

about now, 377

MR. MURPHY: Rule 37 of the criminal ---

THE COURT: The criminal procedure?
MR. MURPHY: Yes, sir. I am gquoting
from her Brief; (Reading): “.shall be .
according to the praéticé as it hereto --
heretofore existed in the courts of the.
State.”
Judge, criminal‘appeals have got to

be filed, whether it’s by the State or the

- defendant within ten (10) days.

She’s admitted that they are the

 appellate, she’s admitted that they received

notice of the court’s ruling. The trooper
was right there, the yet they didh’t file any
post-trial motions and they didn’t file it
within ten days, as I believe is required on
a criminal appeal. That’s the practice in

the‘State of South Carolina.
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Case No. 14-CP-08-0010
Hearing of January 12, 2015
Before The Honorable ].C. Nicholson, Jr.

And she’s trying to then say, ‘well
there’s no criminal statute or there’s no.
procedure;’ Well, it’s pretty well-settled

law that you file & criminal appeal within

ten days. And they received notice, but now

she’s trying to back door that with a civil
rule. So wé feel that the appeal should be

dismissed as a matter of law.

THE COURT: Anything n rebuttal?
MS. FANT: Yes, Your Honor. I would
just point out what statute is he -- is he

referring to? The statute that is quoted in
his Reply is the one that clearly can)t apply
to the State by its owh Rule. I don’'t
understand if there is no staéute and the
Rule says you look to this rule in the
absence of a stétute. I don't seenhow'you
can say that it’s ten (10) daYs when there is
no statute that tells the State that there’s
ten days. | |

THE COURT: All right. Setting aside
the:magistrate court rules,‘what’s the time

limit on appeal from a circuit court

conviction?

MS. FANT: Thirty days.
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MR. MURPHY: No, no, no, no, no, Judge.
In a circuit court conviction, General
Sessions, you have ten days.
THE COURT: = That'’s what I thought.
MS. FANT: Excuse me. Well, of course

THE COURT : I think it’s ten days,
isn’t it? | |

-MS; FANT: You’ re right, Your Honor,
but the State obviously can’t appeal a
criminal conviction in circuit court.

THE COURT:  Well, let’s don’t say
criminal conviction, let’s just say a
criminal matter.

MS. FANT: Well, okay the suppression

of evidence. There is -- there’s no --

there’s no rule onvthat either, Your Honor.
I was a prosecutor in circuit court. The
appellate defense and the AG’s office handled
all of our criminal appeals, but my knowiedge
THE COURT: I mean, the State is very
limited on what they can appeél from a |
criminal conviction. What are some of those

reasons they can appeal?

11
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MS. FANT: When in fact the court
commits an error of law or suppresses
evidence that is material to the State’s
case. |

In this instance we believe the
court committéd an error of law on the
Miranda issue.

THE COURT: So you’re saying an error
of law or suppresses evidence, but that would
have -- that wouldn’t happen during the
trial, that would be pre-trial. |

MS. FANT: Correct. This was a pre-
trial ruling.

THE COURT: BecaﬁseVI don’t. know of any
time the State can appeal as a result of a
trial itself -- a jury verdict.

MS. FANT: Corfect, Your Honor. That
—i}I do not believe that ---

THE COURT: Except possibly
pfosecutorial misconduct.

MS. FANT: Well I ---

THE COURT: A directed verdict on
prosecutorial misconduct --- |

MS. FANT: Or juror misconduct and --

and, you know, juror buying, that sort of

12
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thing obviously. But it is incredibly
limited under those circumstances.

THE COURT: So I guess trying to
eliﬁinate —-—- trying to understand your
argument, yqu’re_saying since there’s no
appeal by the State and any appeal is very

limited set by case law the time limits do

" _not apply to you and the_étatute specifically

refer to the defendants.
MS. FANT: Correct. Because I think

by their very own terms when you read the

‘statutes when it says, ‘an appellant shall

appeal within ten days of sentence and then

notify'the prosecution’. If you are the .

- prosecution, the piece of that statute makes

no sense.- You haven’t been convicted of
anything, you haven’t -- there hasn’t been a
sentence because it’s a pre-trial ruling. I

don’t see how on the face of it that it can
apply.

THE COURT: = Okay. All right. Let me
give it some/thought; but let me hear you on |
the merits of your appeal. |

MS. FANT: Yes, sir.

THE COURT : . That I the -- I believe the

13
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video did not -- according to the magistrate
turn the highway patrolman did-not give
proper Miranda warnings and he dismissed the
DUI accordingly. 1Is that correct?

MS. FANT: Correct, Your Honor.

THE COURT: All right. Let me hear you
on the merits of your appeal.

MS. FANT: Thank yéu, Your Honor.
Your Honor, I believe the question was not

that the Miranda was not on video. It

certainly was.

The questions raised by Mr. Murphy
was that it was not -- the Miranda warnings
were not given as dictated by the cése'Of
siate v Hoyle 3-97 S.C. 622,725 S.E.2d 720,
which is a court of appeals * from 2012.
However, what Corporal McAbee did give as
Miranda are the appropriate warnings. What
he said was, (reading):

“You have the right to remain
silent.” Okay.

“"Anything that you say can and will
be uséd against you in a court'of law.”

| “You have the right to have an

attorney present before answering any

14
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guestions. If you cannot afford one, an
attorney will be appointed for you without
any costs. Do you understand that?”

“You may_eXerCise these rights at

‘any time without answering any questions or

makirng any statements. Do you understand
that?”

Corporél McAbee, in front of Judge
Sessions, brought up both the State an U.S.
Supreme Court case where State v Singleton
284 S.C. 388, 326 S.E.2d 153 from 1985. The
court cited a United States.precedent‘in
saying that there is no inCanfation of words

for Miranda. AndAwhen'you look at the

Supreme Court cases/ it’'s very clear that as

lohg as you get the meaning of the four
prongs of Miranda across to the defendant
that is enough to satisfy.

The cases that the State cited in
its appeal are all Supreme.Court,cases;
Duckworth v Eagan 492 ——--

THE COURT; Where -- read the return;
The magistrate says that he’s -- I don’t
think the magistrate had any problem with

where he Say, “If you cannot afford an
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attorney one will be provided him at no
cost”. The problem was he didn’t go forth
and say)l‘provide prior to any questions, if
you so desire’. So he didn’t address the
questioning issue.

MS. FANT: . But he had already said ---

THE COURT: Accdrding to the return. 1
don’t know what actually happened, but
referring to the return.

MS. FANT: Correct. What -- What they

THE'COURTE | So the question is failure
to say, ‘Hey, we;ll get.you'a lawyer before‘
thére is any further questioning’ is the
fallacy according to the magistrate on the

return. Is that correct, Mr. Murphy?

MR. MURPHY: Yes, sir, Your Honor.
MS. FANT: But he did say it.
THE COURT: The notification she is

referring to don’t address that.

MS. FANT: He did sa§ it. That'’s fhe
prdblem -—- |

THE COURT: Where did he say it?

MS. FANT: _ in'—— in-- he said,
(reading): “You have the right to remain

16
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silent anything that you say can and will be

used against you in a court of law. You have

the right to have an attorney present before
answering any questions.”

‘'THE COURT: Now, that’s not what the

‘return says. The return says, ‘The trooper

advised the defendant’ and I quote, “That if

he cannot afford an attorney one wiil be

- provided him at no cost” and nothing more.

MS. FANT: Your -Honor, --- ~
THE COURT: Now, that’s just what the
return says. I thought -- I wasn’t there and

‘there’s no transcript, so I don’t know.

. MS. FANT:  Well, Your Honor at this
point then we would ask fhat the magistrate
be required to amend the return to conform
with the recording.that we have from the
.proceeding. The -- whét I read.to you where
he said, ‘Before answering any questions’ is
verbatim what is on the video tape and what
waé argued during the proceeding.

Unfortunately, when the magistrates

decide to pick and choose what they are going

to put in the return rather than the complete’

proceedings of what transpired and what was

17
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on the video tape, it puts the State in a --

you know, at a distinct disadvantage where I

‘know from listening to the tape what -~ what

was said -

THE COURT:  All right. You've
transcribed the tape itself?

MS. FANT: Yes, sir.

THE COURT: Was the tape admitted or
offered_into.evidence?

MS. FANT: It was -- it was shown,
(affirmativé nod) . i:don't'know whether -—- I
don’t think what -- well it couldn’t be
offered into evidence they hadn’ t started‘the

trial. This was pre-trial ---

THE COURT : Okay. This was prior
trial? | | |

MS. FANT: Correct. )

THE COURT: What was -- was the'tépe

given to the magistrate?

MS. FANT: They watched it in court.
-+ THE COURT: And heard the video?
MS. FANT: Correct.

THE COURT: Okay. And you’ve got a
transcript of that? |

MS. FANT: I have.the actual video

18
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tape.
THE COURT: Have you transcribed it?
MS. FANT: | No, sir. I have not.
THE COURT: Okay. Mr. Murphy have you
looked --' heard the video? Does it -- does

19

it state what the State says? What Ms. Fant .

has said?

MR. MURPHY: Judge, I mean, I looked at
the video probably over a year.—— I meaﬁ, a
year —-- whenever we did tﬁis trial. And I do
recall that the issue was that Miranda was
incomplete as to what was comp --- what was
said, I can’'t reéall off the top of my head.
But that -- that was the whble — the whole
issue was that Miranda was incompléte.

THE COURT: Okay. Well, Ms. Fant is

saying the return is in error that he did

tell him that -- the trooper did advise him

that -- that an attorney would be provided
prior to aﬁy questions. 1Is that correct?

MS. FANT: That is correct, Your
Honor. And I do have the copy ---

THE COURT: Well Hold —-— what I'm going
to do is to, okay -- what I'm going to do is

I'm going to take it under advisement and I
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want you to get that recordihg transcribed
and notorized.

MS. FANT: Yes, sir.

THE COURT: . Supply it with Mr. Murphy.

MS. FANT: Okay. |

THE COURT: Okay? Mr. Murphy, Y’all
review it and see if the return that I am
going by is correct or incorrect. Okay?

MR. MURPHY: Yes, sir.

THE COURT: If you would and.I’ll be
glad for y;all to -- once you get that
tganscript read it. I"11 be giad to.receive
any Qritten memorandums, very brief
memoréndums,_on that particularlissue as
whether Miranda was proper or improper.
Okay?
| MR. MURPHY: Yes, sir.

THE COURT: And I'm not saying the

magistrate did aﬁything wrong, it just -- you

know, he did the return probably several

‘months afterwards and he did it by memory.

Probably -- I don’t even know if he looked at

the video, but that’s neither here nor there.
But I think it is dnly proper to get the

video transcribed and y’all can supply me

20
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whétever memorandums y’all want to sﬁppiy.
Based upon whaﬁ was actually said by the
patrolman to the defendant. |

‘MR. MURPHY: Right. Judge and I quite
honestly -- I»can’t recall _—

THE COURT: Wéll, I'm sure you
couldn’t. I’m sure the magistrate couldn’t
either. But she’s got the video so let’s get
it transcribed and see what was actually
said. -Okay?

MR. MURPHY: Yes, sir.

THE COURT : | And I’'1l1 make a decision
once I receive that information from you. On

both issues, the time and the merits -- if I

say your time is proper. If I don’'t, we

won’t get to the merits. Okay? _
MS. FANT: Yes, sir, and thank you.
THE COURT: All right. Thank y’all
very much.
MR. MURPHY: Have a great day judge.
_THE COURT: All right. Thank you.

(HEARING CONCLUDED)

21
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THE COURT; Let he go get your letter. I left it on
the deék. If you would, for the record, state who's here
representing whb. |

MR. GORE: My'name is Marcus Gore. And I'm here on
behalf of the State.

MR. MURPHY: Chris Murphy, Your Honor, representing
Mr. Dudley. | |

THE COURT: Mr. Murphy, apparently we had this a
while back. | |

MR. MURPHY: Yes, sir, in January.

THE COURT: The transcript oﬁ the Miranda rights.

MR. MURPHY: Yes, sir.

THE COURT: And looking at the transcript that
Mr. Gore had.presented to the State, it looks like some of
the Miranda rights were given. What's your position after
having read the transcript that was provided to the Court by
the State;.or have you seen it?

MR. MURPHY: Judge, I received this oh June 29th.
And as you recall, you asked them to provide a certified
transcript.

THE COURT: I understand they couldn't do that
because -- |

MR. MURPHY: Right, we had the court reporter that
could not provide that. So, Judge, I don't know. My

position was two-fold. If you recall, they did not -=
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THE COURT: What I don't recall is what's.the
significance of the Mirandized rights? Did they’use some
statement ﬁhe'pérson made in the‘DUI or -- I mean, so it
violated Miranda, so what? 'Onlyvthing that's goiné to
entitle you to is suppression of evidence. |

MR. MURPHY: My position is that they viéléted the

statute because they had to have Miranda on the videotapé as

‘required by the statute. And the fact that they only had

half a Miranda --

THE COURT: What did they use? Did they_uée
statements against him or use observations?

MR. MURPHY: Judge, we hever'got to a trial.

THE COURT: Pardon?

MR. MURPHY: I'm sorry. Wé never got to.a trial.
The court. dismissed the case. |

| THE COURT: Okay. Talking about the lower court?

MR. MURPHY: The mégistrate dismissed the case. And
then they didn't file notice of the appeal for almost 30
days. My argument to you at the timé was that they didn't
timely file the appeal because they had 10 déys pursuant to
the appeal frbm the statute that governs appéals for
magistrate's court.

THE COURT: Okay.

MR. MURPHY: That was my first argument. And then

you said, Well, let's listen to the argument for the state.
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And then my argument at that point, Your Honor, was that
Miranda was insufficiént as a matter of law and they couldn't
argue that, and asked you to uphold‘the -- |

THE COURT: I know the case is on dismissal when the

video is not prbperly operating or not taken and they haven't

‘filed the affidavit, et cetera, and the case is dismissed.

" Any cases dismissed because of Miranda rights were not given

or not téped. Because, traditionally, in criminal court, if
?ou violate the Miranda, all that entitlés you to is whatever
evidence needs to be suppressed, i.e., confessions.

MR. MURPHY: Judge, what we argued was ;—‘and again,
I don't have my file, Judge, because I moved everything to
off storage and I coﬁldn't find it when I received notice of
ﬁhis. But my arQumenf was pursuant to the DUI statute, they
had to do certain things, one of which is'they had to
Mirandize on video. My argument is that_they have not. Sb,
therefore, they héve violated the'statute.

THE COURT; Do you have any cases that warrant
dismissal of that basis, is my question?

MR. MURPHY: Judge, I mean, you could look at the

town Mount Pleasant -- I can't think of the defendant's

name -- where that's a case that's right on point. It

follows the statute, says, if you don't do these three things
onnvideo, then dismissal is proper. My argument'is Miranda

is not on video.
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THE COURT:' Okay. All right. Anything else?

| MR. MURPHY: No, sir.

THE COURT: You know the site for the Mount Pleasant
case?

MR. MURPHY: Not off -- I thought I argued it -- I
thought it was in the clerk's fiie, Judge.

THE COURT: It may be. Okay.

MR. MURPHY: 1In their return or in their appellate
brief,‘they tried to argue -- I think they were cited in that
cése.

THE COURT: Your memorandum is in here. I
apologize. I should have read it, but I didn't have the file
for this morning. Okay? |

| MR. MURPHY: Yes, sir.

THE COURT: Let me see what case; Talking about
Town. of Mount Pleasant vs. Roberts?

MR. MURPHY: I believe that{s it, Your Honor.

THE COURT: 20112

MR. MURPHY: Yes, sir.

THE COURT: I thought that case was about ﬁhe Town
of Mount Pleasént not eveﬁ having video cameras in the car.
Well, that's the case I'm familiaf with it.

| MR. MURPHY: And then there's a subsequeﬁt case that
should be cited somewhere in there, Judge, where they used

your ruling because they did not videotape. And the statute
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requires all three things. Field sogriety test has to be
videotaped and the defendant has to be mirandized on
videotape at the incident site. And my argument, Judge, if
you didn't have the Mirénda, then you didn't comply with the
statute. | -
THE COURT: Okay. Anything else?
MR.vMURPHY: No, sir. |
THE COURT: .Thank you very muph.
Yes, sir, Mr. Gore.
.MR.-GORE: Okay. Your Honor, thank you very much.
T guess I will address all thebissues because, honeétly, I

was not here last time for the previous hearing that Ms.

Feign argded. So I'm not exactly sure where some things

stand, but I guess let me deal with the timing issue first dn
the 10.days.for appeal. We believe the statute - and it's
set forth in our response that we ﬁade to the defendant's
motion ér his response -- that we believe the statute that
governs the tiﬁeliness of appeals is not applicable.here.

It's clear in the‘language of it that it's for
defendants who ﬁave been convicted. Uses such terms as:.
After conviction, the 10'days begins to run and you aré
'supposed to serve a copy on the prosécutor. It's clear
that's intended for a defendant, nof for the Statei

There is no statute on point aboqt the State's right

to an appéal, And that makes sense because our case law is
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clear that.the State's fight to appeal is 'governed by case
law.

THE.COURT: What time frame —; on your argument, you
have no limitation on time?

MR. GORE: No, we believe it's 30 days, Your

Honor.

THE COURT: You think it's 30 dayé?

MR. GORE: -We believe it's 30 days begause the
rules -- rule about timing for appeals says when tﬁere is no.

P

rule on point --
THE COURT: Why would I givé you 30 days when the
defendant doesn't have 10 days? What's fair about that?
MR. GORE: I don't disagree there's a difference

there. And, actually, I would point out that the legislature

'is actually considering a bill that would extend -- change .

the statute to 30 days for the defendant. Perhaps they
recognized that inconsistency. It actually is up for
consideration right now in the House beéause the legislature
has seen fit to do it that way. I don't know why, but --

THE COURT: But you are uﬁder the statute. Why
wouldn't you be under the .statute of 10. days?

MR. GORE: Well, the statute that we are talking
about here -- let me make sure I can give you the correct
cite here, is 18-330. And it says fhat the appellant within

10 days after sentence shall file a notice of appeal. Well,
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the State can't file after sentence because the State's never .
sentenced. |
| THE COURT: I understand.. But yoﬁ got a dismissél

which would be the same as dismissal as far as appeal is
concerned. You've got a ruling against you.

MR. GORE: Correct. And it says a personAconvicted
may appeal his conviction. Again, that can't be the State.
I thipk whethef it's a drafting error or the legiélature
chose to do it_this way and treat the State and‘defense
differently, they've done it that way. Ahd the statute.
clearly gives the defendants 10 days. And perhaps that's.
because of.its appeals‘for magistrate court,lthe idea that
these things need to get moviﬁg, keep the bail rolling. But
the prosecution's right to.appeal, to be honest, I would
agree»with you, there's‘nothing concrétely in the statue or
the rules that says what the time limit is.

We are nof proposing 'it's an unlimited time limit by

any means. But where there is ﬁone/ we have to look to fill

in the gaps. And what our position ‘is. that you look in the

civil rules,.which this is a civil proceeding today, even
thoﬁgh it's an appeal from a criminal'matter, we are awaré
under the civil rules today, énd the civil rﬁles talk about
the 10 days or 30 days --

THE COURT: What do the criminal rules say?

MR. GORE: Criminal rules are silent as to time for
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appeal. They'don't have anything ébout that. So fhere is --
I don't deny that.there is an inconsistency theré; But the
statute says what it says about the defendant's right to
appeal. 'Andithe State, to the extent there is a Hole, we
think we can fill it in with the civil rules.

But I would also point out, Your Honor, it is clear
that the State's right to appeal is not governed by statutes.
It's not statutofy. That's State vs. McKﬁight.' And I can
give you the cite for that if you need it. Because -- and
that makes clear no matter -- even if you were to say that
statute. should apply to us, it can't, because the State's
right is governed by case law. And, unfortunately, wevdon't
have a case that says how long the State has to appeal.

| THE COURT: Well, I will assume that's because, as
you said to begin with, thé State‘in a criminal case doesn't
havé the right £o>appeal the conviction. | |

MR. GORE: »True. Doesn't come up very often.

THE COURT: VThis is a technical issue that you have
the right to appeal.

MR. GORE: You are right, Your Hogor.

THE COURT: Anything else?

MR. GORE: Sure; Well, let me address-the merits on
the actual Miranda. The transcript that I provided to.you is
a transcript only of the portion that I believe that thére'é

some dispute about. And that's based on the defendant's
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reply. I believe -- and I think this was argued- last timef
There are basically foﬁr prongs of Miranda. I don't think
there's any dispute that the first three were given. I don't
purport that the transcript I gave you is the entirety of the
warning. If you want to see that, it's on the video thaf we
provided, probably only 30 seéohds long. 'But the first three
I‘thihk wére given clearly. And the reason I say that is the.
defendant's return makes clear his argument is about the
fourth prong, about the right to counsel. That being the
area wg are in., So thatfs the part I transcribea for you.
And to be honest, Your Honor; I'don't think there's
that much of‘a dispute between the parties as to what was .
actually said. What I say in mine is that, as I understoéd
it, and_again, this isvmy translation of it, you have a right
to have ah attorney present before any questions. If you
cannot afford one, one will be appointed to represent you
without any cost. And he asked, do you understand that? You
may‘exercise these rights at any time, not answer any
questions or make any statements. Do you understand that?
What Mr. Dudley's éttorney in his reply says is that
the wording that we gave that was inaccuraﬁe, his translation
of it -- and this is paraphrased, I think, because of the
pronouns that he used, was that the officer said, if.he
cannot afford an attdrney, one will-be‘provided to him at no'

cost.
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I don't think the substance of those two warnings
are different in such a manner that.matters. And we
presentedt——'l won't go over this in great detail, but in our
original appeal, going back to United States Supreme Court
and our state Supréme Court has said over and over, there is
no magic words you hate to say for Miranda. You don't,have_
to follow-some exact script every single time, as long as you
have a reasonable ‘interpretation and that defendant
understood what he was being édvised of.

And as far as the fourth prong, the fourth prong is,
Was he advised that he had a right to counsel? And I believe
that based on the transcript that I provided to you, that he
absoiutely was advised, that He had been told, vyes, he did
have the right to counsél. And whether or not he used the
spec1f1c formulation that was laid out in the Hoyle. Pase,
which- 15, I thlnk what the defendant orlglnally cited to the
trlal judge, I think is lnconsequentlal There are no exact
maglc words you have to use every tlme, as long as you have
the correct -- the understanding.

And I think United States Supreme.Court’has said.in
Flood vs! Powell, the inquiry is simply whether the warnings
reasonably conveyed to a suspect his rights as requited by
Miranda. So that's the touchstone fbr what we are looking
at. )

" And then finally, Your Honor, on the issue of what
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you do when you do have an incomplete Miranda, Town of Mount
Pleasant is not a Miranda case. I do believe -- and I don't
know these off ﬁhe top.of my head, bﬁt I think there are
cases where the case has been dismissed‘for failure when
there was no Miranda that was recorded. That's not the
Situation we have here. We ~-- obviously, if we are missing
something, we are missing one piece of it, but I don't think
we are. Bqt even -- I don't think that is automaticaliy the
remedy. The casé that the defendant always points tb for
what is the remedy when you havé noncémpliance with the
videotaping statute is Suchenski. And  Suchenski talks about
what happens. |

THE COURT: What's your cite on that; do.you know? -

MR. GORE: I don't. 'It's city of Rock Hill vs.
Suchenski, S-u-c-h-e-n-s-k-i.

And that case makes clear that -- that case,
ultimafely‘the Sﬁpreme'Court upheld the dismissal, pretrial
dismissal of thé'DUI for noncompliance with the video. But
it mékes clear that doesn't have to be the remedy. You
can -- I think as ydu cited earlier, you can just use good
old-fashion suppression. If we get something that turns:out
as a result of a bad Miranda warning, a confession that>comes
in or something like that, then you can suppress that. You
don't play that part of the video. You do what you normally

do.
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Just because it's a DUI, you_don't have to treat it
any differently. So even if you do have a violation of that
statute, the case law doesn't require that Qismissal. VYou
still can proceed with a normal suppression like you would in
any type of other case.

_But, again, I_think from the beginning, our point is
we think that there would be no reason to suppress this
video. The Miranda warnings that were given were absolutely
sufficient to meet the test under Miranda.

THE COURT: Thank you, Mr. Gore.

Mr. Murphy, anything you want to add briefly?

MR. MURPHY: Judge, I just think that the statute is

- clear that it’s titled appeals from criminal case in

magistrate;s court. It's 10 days.
| I used to be a soliciﬁor. I practiced law a long
time.A 10 days is 10 dayé. It's not 30 days.

 But Suchenski case, Your Honor, there was a case
after it. Again,.l apologize. I'think I quoted it in my
initial reply. There was a case after Suchenski in which, if
those three things wéren;t done, theﬁ dismissal of the charge
was prober.

Miranda, the prongs of Miranda as in theAHoyle
decision, Judge; require three éssentiai prongs. The first
of the third one is, if you can't afford a 1awyer, one will

be provided to you prior to questioning. That's an essential
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element or the prong of Miranda. They didn;t do it here.
THE COURT: Well, what he has givenlto me,‘and I
haven't listened to it, says vou have a right to have an
attorney present for any éuestions. 'Now, have you'listened
to it? I have not listened to it. |
MR. MURPHY: ' Judge, like I said, r just received
this. I would object to the transcript even being.part of

this argument, of this record, because, one, I haven't had a

~chance to view it. I wasn't provided a copy of the disk.

THE COURT: 1I'm going to give you the disk and give
you an'opportunity to see if thié is coirect or not
correct.

MR. MURPHY: Judge, are we’going:to do that today?

THE COURT: Let»mé just ask you a question. You
cited the case, I don't know which dne it was, the three .
items that need to be done on the video. And let me just
tell you whatlconcerns me. You may be absolufely correct.
Here we sit in a DUI, DUI firét, the defendant is subject to,
what, 30 days in jail and a fine?

MR. MURPHY: Yes, sir.

THE COURT: And you are trying to sit he:e and
convince this Court thét because Miranda rights weren't
given, that fhé charge is supposed to be dismissed? If you
are trying a capital murder.case and Miranda rights were nqt

given, only thing that would happen would be suppression, not
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a dismissal. I've got a real problem with that. I've got a-
real problem with thét.

MR. MURPHY: Judge, I understand your argument;

- However, Suchenski, and there's a case that follows it that

says 1f you don't -- you, State -- do not comply with these
three things, one of which-is read Miranda on videotape,
dismissai is proper. 1It's specifically cited and deals with
this statute and thié crime. So, I mean, it says

dismissal.

THE COURT: That's absolutely absurd..

MR. MURPHY:. Judge, we'do some absurd things up at
the legislaturé. | |

THE COURT: That's absolutely absurd.

MR. MURPHY: We do some absurd things.

THE COURT: Yéah, we do. That doesn't mean I have
to.

MR. MURPHY: I underétand. But I think the case law
after Suchenski, the statute, it was the infent of the
legislature that you had étrict compliance with this statute
in these situations.

THE COURT: Okay.

MR. MURPHY: But, Judge, I don't have time today to
listen tolthe video.

THE COURT: When you get time, let me know and write

me a letter and tell me what you can determine on this.
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Y'all go look at it and see what you can determine. I'm not
going to waste my time listening. As a matter of fact, I
couldn't get it to run on the computer. I don't know what's
wrong with it.

MR. MURPHY: Judge, again, if you couldn't view it,
they couldn't provide a certified copy of tﬁe.tranécript as.
you required, we have to iook-at the return of fhe
magistrate.

THE COURT: Do you héve a copy 6f this letter to me
Juné 26th?

MR. MURPHY: I just received it, yes, sir.

THE COURT: He specifically tells you the.time frame
to lqék at 1:57, 1:58, 15 through 4. Listen to it and see if
this is correct or incorrect. Okay?

.MR. MURPHY: And just write tﬁe Court and let you
know? .

THE COURT: Sure. I'm goiﬁg to give this to you.

MR. MUREHY: I have a copy of the lettér.

THE COURT: I want to know if you think, as officer
of the court, this is a proper interpretation what was on the
video. That's all I'm'asking you to do.

MR..MURPHY: I will'get_back with the Court.

. : i .
THE COURT: Get back to me. And I will make a

decision after I've read the memorandums and read those cases

where the three prongs have elevated DUI over and above
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MR. GORE: You have to have heard it.

MR. MURPHY:

it.

THE COURT:

He doesn't have a transcript.

MR. MURPHY:

recording, not just a video. :

THE COURT: No, that's the
"MR. MURPHY: So I have the
THE COURT: You've got the
MR. MURPHY: Yeah, sir. I
THE COURT: Take a look at

interpretation from his perspect;ve
MR. MURPHY: I thought you
recording. |
THE COURT: No, that's the
very much.
MR. GORE:

Thank you, Your

This is just the video.

That's the video.

I will look at

He gave me the video.

I was thinking it was an audio

video.

video.

video?

will look at_it,again.
it. See if that's proper
or not. |

were talking aboﬁt_audio

video itself. Thank you

Honor.
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CERTIFICATE OF REPORTER

I, Karen V. Andersen, Registered Merit Reporter,

Certified Realtime Reporter, and Notary Public for the State

of South Carolina at Large, do hereby certify thét the
foregoing -transcript is a true, accurate and complete
Transcript of Record of the procéedings.

I further certify fhat I am neither related té nof
counsel for -any party to the cause pending or interested in
the events thereof. |

| Witness my hand, I have hereunto affixed my official

seal this 20th day of September, 2015, at Chérleston,

ava

Kar n V. Andersen
Registered Merit Reporter
Certified Realtime Reporter
My Commission expires:
September 14, 2016

Charleston County, South Carolina.
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South Carolina Department of Public Safetv

OFFICE OF GENERAL COUNSEL _ - P.O. Box 1993 * Blythewood, S.C. 29016
, Tel: (803) 896-7965 * Fax: (803) 896-7967

June 26, 2015

The Honorable J.C. Nicholson, Jr.
100 Broad Street, Suite 106
Charleston, SC 29401

'RE: State v. Norman B. Dudley
C/A No. 2014-CP-08-10

Dear Judge Nicholson:

The State's appeal in the above-referenced DUI case was heard before you on January 12,
2015. Assistant General Counsel Catherine Fant from the South Carolina Department of Public
Safety ("SCDPS") appeared on the State's behalf. Ms. Fant has been out on extended medical
leave since March, and I have been assisting with some of her pending cases as a result.

- This appeal centered on the sufficiency of Miranda warnings given to the defendant. A
review of the Department's file indicates that you instructed the State to secure a certified
transcript of the Miranda warnings that were given to Respondent.

Accordingly, Ms. Fant sent a copy of the dash-cam video to a court reporter in order to
have a transcript prepared. As reflected on the enclosed letter (received by SCDPS on June 19,
2015), the court reporter recently advised me that she is unable to prepare a transcript because of

issues with the clarity of the audio.

-Consequently, I have taken the liberty of preparing a transcript based on my review of the
video and have enclosed a copy thereof along with the video itself for your review. The Miranda
warnings encompass approximately 16 seconds of the video. Based on the chronological
time/date stamp located in the upper right hand corner of the video, the warnings begin at
1:57:49 and run through 1:58:05. The relevant content can also be accessed at the 4:15 through

4:31 marks of the video's displayed running time.

I would note that the parties are largely in agreement as to the words used by the officer.
Respondent's reply indicated that the "Trooper advised the Defendant 'that if he cannot afford an
attorney one will be provided to him at no cost...."" (Emphasis in original.) While this does not
match the State's transcript exactly, the substance of the two versions is not markedly different. I
would invite Respondent to prepare his own transcript for comparison by the court.

This matter has been set for a hearing on July 6, 2015, although it does not appear that
one is necessary under the foregoing circumstances. 1 would welcome further instruction from
the court as to whether a ruling can go ahead and be made based on the information prov1ded by
the parties to date or if the July 6th hearing is nonetheless required.
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cc: Chfistopher J. Murphy, Esq. (w/o CD)

/mkg

Slncerely,

Marcus K. Gore
Assistant AGeneral Counsel
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6/1/15

Marcus Gore

Office of General Counsel

S.C. Department of Public Safety
Post Office Box 1993

Blythewood, S.C. 29016

Re: State vs. N. Dudley, 12/15/12

Mr. Gore, .

The audio on the disk your office provided me was distorted
and inaudible for me to transcribe. I sent the audio to a video
specialist, in an attempt to enhance the sound, but he was

unsuccessful.

I am returning the disk to you. I'm sorry I could not have

been more help.

Sincerely,
;Andfea Shorb, CR
Lakelands Reporting

Post Office Box 555 : ,
Laurens, South Carolina 29360

RECEIVED

JuN 1812015
SCDPS

Office of General Counsel
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State's Transcript of Miranda Warnings Given to Norman B. Dudley on December 15, 2012

1:57:49-1:58:05 (chronological date/time stamp)

4:15-4:31 (CD time)

"Cpl. McAbee: What I'm gonna do before I do anything else is tell you that you have the
right to remain silent, okay. Anything that you say can and will be used against you in a court of
- law. You have a right to have an attorney present before any questions. If you cannot afford one,
one will be appointed to represent you without any cost. Do you understand that?

N. Dudley: Yes sir.

-Cp. McAbee: You may exercise these rights at any time, not answer any questions, or
make any statements. Do you understand that?

N. Dudley:' - Yessir.
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From: Nicholson, J. C. Law Clerk (Charles Patrick) <JNicholsonLC@sccourts.org>
Sent: : Wednesday, July 08, 2015 11:11 AM '

To: , . chris@murphylawfirmllc.com; Gore, Marcus K.

Subject: : RE: State v. Norman Dudley 2014-CP-08-2010

Chris and Marcus,

Judge Nicholson has decided to rule on this matter without reaching the Miranda issue. He states that because the
statute provides the appellant 10 days to file a notice of appeal in case of a conviction, that it would be absurd and a
violation of-equal protection to not apply those same rules to the prosecuting agency. Chris, can you please prepare a
Proposed Order reflecting this ruling?

Sincerely,
Charlie

Charlie Patrick

Law Clerk to The Honorable J.C. Nicholson, Jr.
Circuit Court Judge

100 Broad Street

Charleston, South Carolina 29401

Tel: (843) 958-5047
jnicholsonlc@sccourts.org

~~~ CONFIDENTIALITY NOTICE ~~~ This message is intended only for the addressee and may contain information that is
confidential. If you are not the intended recipient, do not read, copy, retain, or disseminate this message or any
attachment. If you have received this message.in error, please contact the sender immediately and delete all copies of
the message and any attachments.
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THE STATE OF SOUTH CAROLINA R ECE IVED"

In the Court of Appeals
| SEP 15 2015
APPEAL FROM BERKELEY COUNTY SC
Court of Common Pleas , COUFt of APPeaIS
The Honorable J.C. Nicholson, Jr., Circuit Court judge
Case No. 2014-CP-08-00010
THE STALE. ... uvniei e e e ettt e e e e e e e e e et e e a e anes Appellant,.
V.

Norman B. Dudley..........o.oviniiiiiiiii e Respondent.

CERTIFICATE OF COUNSEL

The undersigned hereby certifies that this Record on Appeal contains all material
proposed to be included by any of the parties and not any other material,

/

Marcus K. Gore, Assistant General Counsel
Email: MarcusGore@scdps.gov

South Carolina Department of Public Safety
Office of General Counsel ’
P..O. Box 1993

Blythewood, SC 29016

Telephone: (803) 896-7965

Attorney for Appellant

Date: I Sﬂ‘nl‘q’t%@ﬂ '%[é
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