§.C. Highway Patrol

December 1, 2016

Raymon E. Lark, Jr., Esq.
Austin & Rogers, P.A.

508 Hampton Street, 3rd Floor
Columbia, South Carolina 29201

RE: Wayne's Automotive Center, Inc.
Dear Mr. Lark:

I am in receipt of your letter dated October 21, 2016 in which you have asked the South
Carolina Department of Public Safety ("SCDPS") to reconsider a suspension which was previously
imposed on Wayne's Automotive Center, Inc. ("Wayne's") for violations of Section 38-600 of the
South Carolina Code of State Regulations.

.After having carefully considered the grounds raised in your appeal, I concur with the
findings and conclusions made by Captain C. B. Hughes and affirm his decision to suspend and
remove Wayne's from the South Carolina Highway Patrol Rotation List ("Rotation List") for a
period of one hundred twenty (120) days. The first part of the suspension shall begin on December
12, 2016, and run through December 31, 2016. Additionally, if Wayne's applies for and obtains
approval for placement on the 2017 Rotation List, the suspension will extend until April 11, 2017.
If Wayne's does not apply or receive approval for placement on the 2017 Rotation List, the
suspension will extend into any subsequent calendar year in which Wayne's applies for and is
approved to be on the Rotation List until all days of the suspension period are served.

Insofar as this suspension applies to all South Carolina locations operated by Wayne's, it
will not receive any Rotation List calls in any county during this period. Per SCDPS policy, this
disciplinary measure may be used to support subsequent disciplinary action and shall become a part
of the permanent SCDPS file on Wayne's.

This is the final agency action for purposes of administrative review. Should you wish to
pursue an appeal of this matter, you may seek judicial review in a court of competent jurisdiction.

el\Michael R. Oliver
South Carolina Highway Patrol

Courtesy - Efficiency - Service |
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South Carohna Department of Public Safe
5.C. Highway Patrol

September 26, 2016
VIA CERTIFIED MAIL

Raymon E. Lark, Jr., Esq.
Austin & Rogers, P.A.

508 Hampton Street, 3rd Floor
Columbia, SC 29201

RE: Notice of Disciplinary Action Decision — Wayne's Automotive Center, Inc.
Dear Mr. Lark:

By letter dated April 25, 2016, the South Carolina Highway Patrol ("SCHP") notified Wayne's
Automotive Center, Inc. ("Wayne's") of proposed disciplinary action arising out of a tow
performed by Wayne's on February 9, 2016. A hearing on the matter was held at the South
Carolina Department of Public Safety ("SCDPS" or "Department") on August 8, 2016. The
Department's decision in this matter is set forth below.

FINDINGS OF FACT

1. On November 25, 2015, Pamela Belton signed the SCHP Wrecker Rotation Fee
Schedule on behalf of Wayne's establishing the Troop Seven wrecker rotation fees for 2016
and containing other provisions governing Rotation List tows (set forth more fully in the
Conclusions of Law herein). This document is attached hereto as Exhibit "1."

2. On February 9, 2016, Wayne's received a routine rotation call from SCHP requesting a
Class "C" wrecker to tow a tractor-trailer belonging to J.H.O.C., Inc. d/b/a Premier
Transportation ("Premier") that had overturned on I-20 near the South Carolina/Georgia
border.

3. On February 10, 2016, Wayne's issued an invoice to Premier for the tow and clean-up
totaling $69,017.19 ("First Invoice"). The First Invoice reflected that Wayne's utilized a heavy
duty wrecker for 21 hours at a rate of $436.00 per hour, a rotator for 21 hours at a rate of
$436.00 per hour, and a heavy duty tractor-trailer for 13 hours at the rate of $436.00 per hour.
The First Invoice also contained numerous other labor and equipment charges reflecting
various rates and hours expended. This document is attached hereto as Exhibit "2."

4. Robert Watson of Recovery Resolution Specialists, Inc. ("RRS"), subsequently
contacted SCHP to express concerns about the amounts shown on the First Invoice and the
difficulty he was having obtaining a release of the cargo.

5. SCHP Lieutenant N. W. King reviewed the First Invoice and contacted W. Jeffery

Corbett, the owner of Wayne's, on February 17, 2016, to dlSCUSS the fees on the First Invoice
and release of the cargo.

Courtesy - Efﬁéiency - Service
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Notice of Disciplinary Action Decision

6. Mr. Corbett advised Lt. King during their conversation that some of the equipment and
labor used to complete the tow and clean-up was furnished by two companies other than
Wayne's, one of which was owned by his wife, Sherry Corbett.

7. Lt. King then advised Mr. Corbett that labor and equipment provided by a third party
needed to be billed on a separate invoice. Mr. Corbett agreed to issue a revised invoice
showing only those services performed by Wayne's and to separately invoice subcontracted
labor and equipment provided by third parties. Lt. King also explained that Wayne's was
obligated to release the cargo to its owner pursuant to S.C. Code § 56-5-5635,' and Mr. Corbett
agreed to do so.

8. Despite Mr. Corbett's assurances to Lt. King, Wayne's did not issue a corrected
invoice, provide separate invoices for third-party services, or release the cargo. Shortly
thereafter, Mr. Watson submitted a written complaint with SCHP on February 19, 2016
("Complaint"). The Complaint is attached hereto as Exhibit "3."

9. Lt. King called Mr. Corbett to discuss why Wayne's had not followed through on the
foregoing matters discussed during the previous February 2016 conversation. Mr. Corbett
informed Lt. King that Wayne's would not in fact be taking the referenced actions and that
Wayne's would accept whatever consequences might result.

10. By check dated March 4, 2016, Premier paid a total of $48,633.19 to Wayne's, which
apparently accepted this amount as payment in full for services provided. A copy of this check
is attached hereto as Exhibit "4."

11. On April 25, 2016, a Notice of Proposed Disciplinary Action ("Notice") signed by
SCHP Cpt. A. K. Grice was sent to Wayne's notifying it that SCHP had concluded an
investigation arising out of the February 9, 2016 tow and determined that the violations
identified therein had been substantiated by the Department. Among other things, the Notice
~ provided that (1) the cargo in Premier's tractor-trailer was owned by Tractor Supply Company;
(2) pursuant to the Fee Schedule executed by Wayne's in November 2015, Wayne's was
permitted to charge $436.00 per hour for a Class "C" tow; (3) the First Invoice reflected that
Wayne's utilized a heavy duty wrecker for 21 hours at a rate of $436.00 per hour to complete
the tow; and (4) Wayne's billed for a rotator (21 hours) and a heavy duty tractor-trailer (13
hours) at the rate of $436.00 per hour in addition to the aforementioned heavy duty wrecker. A
copy of the Notice is attached hereto as Exhibit "5."

12. On May 13, 2016, Mr. Corbett delivered a letter to the Department requesting a
hearing.

13. On July 1, 2016, Wayne's provided the Department a document that appeared to be a
revised invoice containing charges totaling $48,633.19 ("Second Invoice"), which was the sum
paid by Premier in March 2016. The Second Invoice reduced the First Invoice's charge for

! See S.C. Code Ann. § 56-5-5635(F) (govemmg tows performed at the direction of law enforcement
and providing that "[t]he propnelor owner, or operator of [a] towing company, storage facility, garage, or
repair shop must release any personal property that does not belong to the owner of the vehicle to the owner
of the personal property").
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heavy duty wrecker time to 12 hours (at $436/hour), but it left the $436/hour charges for
rotator and tractor trailer times (21 hours and 13 hours, respectively) unchanged from the First
Invoice. The Second Invoice also contained numerous other labor and equipment charges
reflecting various rates and hours expended. This document is attached hereto as Exhibit "6."

14. A hearing at the Department's Blythewood, South Carolina headquarters occurred on
August 8, 2016. '

15. At the hearing, Wayne's raised a number of legal arguments and referred to certain
documents that it had provided previously to SCDPS via e-mail. Wayne's maintained chiefly
that (1) Mr. Watson lacked standing to submit the Complaint; (2) Wayne's was denied due
process; (3) the issue giving rise to the Complaint was rendered moot; and (4) the Department
did not comply with South Carolina Code of State Regulations § 38-600 ("Regulation" or
"Reg."), the South Carolina Constitution, or the Administrative Procedures Act ("APA").

16. Counsel for Wayne's submitted e-mails before and after the hearing” in which legal
challenges were made on several grounds to the disciplinary action contemplated by the Notice
and to the Department's processes associated with Rotation List disciplinary action in general.
Counsel for Wayne's also submitted requests under the South Carolina Freedom of Information
Act’seeking the Complaint and other records associated with the February 2016 tow, and such
records were furnished to Wayne's before the hearing.

17. At no time did Wayne's provide SCDPS with (1) an invoice showing only the work
performed by Wayne's in this matter or (2) separate invoices reflecting labor or equipment
being provided by any other company in connection with the tow, despite Mr. Corbett's
representation to Lt. King that two other companies were involved.

18. Wayne's previously received a 60-day suspension from the Rotation List in 2015 for’
failing to abide by the Regulation in several particulars. A copy of the Department's July 30,
2015 decision (issued by Cpt. C. T. Stephens) imposing the suspension is attached hereto as
Exhibit "7," and SCHP Colonel M. R. Oliver's September 22, 2015 denial of the subsequent
appeal is attached as Exhibit "8."

CONCLUSIONS OF LAW

19. The law governing wrecker services utilized by SCDPS is found in Section 38-600 of
the Regulation. In particular, Regulation 38-600(F)(2) mandates that all fees charged by
wrecker services for Rotation List calls "shall be reasonable and not in excess of those rates
charged for similar services . . . ." Additionally, Regulation 38-600(F)(2)(b) states that the
"Troop commander will determine the reasonableness of the fees . . .." Furthermore, "[f]ailure
of any wrecker service to comply” with the Regulation "will result in disciplinary action in
accordance with' the South Carolina Department of Public Safety Wrecker Rotation
Disciplinary Policy." Reg. § 38-600(D)(3). ‘

2

- E-mails were received by the Department on July 1 and 15, 2016, and August 5 and 12, 2016. The
August 12th e-mail to the Department was after the August 8, 2016 hearing, but it was considered along with
the others because the record was kept open for an additional five days following the hearing.

3
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20. The maximum fees recoverable by wrecker services on the SCHP Rotation List for
standard tows in each wrecker class are set annually, and each wrecker service must execute a
corresponding fee schedule ("Fee Schedule") governing such fees for the upcoming calendar
year. Fees for-Rotation List tows cannot exceed the amounts shown on the Fee Schedule, and
charging additional fees other than those shown on the Fee Schedule is prohibited.

21. - Pursuant to the Fee Schedule executed by Wayne's in November 2015, Wayne's was
permitted to charge $436.00 per hour for a Class "C" tow. The First Invoice reflected that
Wayne's utilized a heavy duty wrecker for 21 hours at a rate of $436.00 per hour to complete
the tow. However, Wayne's also billed for a rotator (21 hours) and a heavy duty tractor-trailer
(13 hours) at the rate of $436.00 per hour. The Second Invoice reduced the charge for heavy
duty wrecker time to 12 hours (at $436/hour), but it left the $436/hour charges for rotator and
tractor trailer times (21 hours and 13 hours, respectively) unchanged. The hourly Class "C"
rate set by the Fee Schedule is the maximum fotal/ hourly amount that may be charged for a
wrecker service's performance of the tow/recovery itself—not a rate that can be charged for
each vehicle or piece of equipment on the scene, as permitting charges to be stacked in such a
manner would effectively negate the purpose of the Fee Schedule's "catch-all" rate’
Therefore, the charges for the rotator and heavy duty tractor-trailer on both the First Invoice
and Second Invoice were improper.

22. The Fee Schedule does not set a separate Special Operations fee for a Class "C" tow,
but it does allow a wrecker service to "recover the actual cost of rented/subcontracted
equipment or labor necessary to accomplish the job." It goes on to add that "[p]roof of these
actual costs in the form of an itemized invoice or receipt from the third party providing such
equipment or labor must accompany the tow bill." (Emphasis added.)

23. Both the First Invoice and the Second Invoice contained numerous other itemized fees
that Wayne's was not permitted by the Fee Schedule to charge. To the extent that some or all
of the other itemized fees were purportedly for subcontracted labor or equipment, the
Department has no record of them ever being separately invoiced by Wayne's as required.
Hence, such charges were improper.

24. Wayne's has never disputed that the cargo was owned by an entity other than Premier,
nor has it denied initially agreeing to release the cargo when first contacted by Lt. King.
Wayne's later reneged on its commitment to release the cargo, and its behavior in this regard
was manifestly unprofessional. Reg. 38-600(B)(8) (mandating that wrecker operators on the
Rotation List "display professional behavior").

25. Wayne's argued that the Complaint should be disregarded because Mr. Watson
allegedly (1) sought to use it as leverage in negotiating a reduction of the original amount
Wayne's invoiced for the tow and (2) receives a commission based on how much of a reduction
in tow bills he obtains on behalf of his clients. This argument is misplaced, as the
. Department's authority is limited to determining if a wrecker service has complied with
applicable Rotation List requirements and, if not, imposing appropriate discipline. Therefore,

3 The Department is exploring changes to the Fee Schedule to allow wrecker services performing

Class "C" tows to bill for additional labor/equipment, but the present matter is governed by the Fee Schedule
executed by Wayne's in November 2015. '
4
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whatever factors may or may not have motivated Mr. Watson to submit the Complaint have no
bearing on whether Wayne's engaged in conduct for which it could be disciplined.

26. Wayne's asserted that it should not have been subject to the proposed discipline set
forth in the April 2016 Notice because the dispute in this matter was settled by payment of
Premier's check for $48,633.19 in early March 2016, thereby rendering the Complaint moot.
The Department disagrees. First, the subsequent acceptance of a reduced sum by Wayne's as
payment in full for the tow does not cure the impropriety of the charges at the time they were
first invoiced. The fact that a party may later correct violations brought to its attention does
not deprive a government entity of the ability to take administrative action for such violations.-
See, e.g., Garris v. Gov'ing Bd. of the S.C. Reins. Facility, 319 S.C. 388, 391, 461 S.E.2d 819,
821 (1995) (rejecting argument that a statute affording a party an opportunity to "show
compliance" prior to "the institution of agency proceedings" meant the party first had to be
"provid[ed] an opportunity to correct deficiencies," and concluding that "showing compliance.
mean([t] showing that at the time of the alleged violation [the party] was in full compliance
with the law") (emphasis added). Moreover, the First Invoice's deficiencies cannot be
accurately said to have been "corrected" by the Second Invoice, as the latter contained (1)
improper charges for the rotator and heavy duty tractor-trailer, (2) itemized fees not
specifically authorized by the Fee Schedule, and (3) charges for labor or equipment that were
required to be shown by separate invoice(s). To the extent that Wayne's still has not
demonstrated that it can adhere to proper billing practices associated with Rotation List tows,
its conduct in this regard could continue unless the Department addresses it accordingly. Byrd
v. Irmo High School, 321 S.C. 426, 431, 468 S.E.2d 861, 864 (1996) (observing that an
otherwise moot issue may be considered if "the issue raised is capable of repetition but evading
review"). Thus, the Department's ability to administer disciplinary action in this matter was
not rendered moot by Premier's March 2016 payment. :

27. Wayne's contended that Mr. Watson's absence from the hearing constituted a denial of
due process. The fundamental requirements of due process include notice, an opportunity to
be heard in a meaningful way, and judicial review. S.C. Const. art. 1, § 22. However, "[d]ue
process does not require a trial-type hearing in every conceivable case of government
impairment of a private interest." Kurschner v. City of Camden Planning Comm'n, 376 S.C.
165, 171, 656 S.E.2d 346, 350 (2008). "Rather, due process is flexible and calls for such
procedural protections as the particular situation demands." Kurschner, 376 S.C. at 172, 656
S.E.2d at 350. To the extent that Wayne's (1) availed itself of the opportunity to be heard on
the merits pre-hearing (through submission of correspondence and other documents) and at the
hearing following due notice thereof; (2) did not establish that it was substantially hindered in
its ability to respond to the Notice as a result of Mr. Watson not being present; and (3) retains
the right to seek judicial review in a court of competent jurisdiction once the Department's
final disciplinary.action is administered, Mr. Watson's absence from the hearing did not deny
due process to Wayne's.

28. Furthermore, Wayne's offered no argument in support of how it maintained Mr.
Watson could have been subpoenaed or otherwise compelled to travel to South Carolina to
appear at the hearing. Information in the Department's records reflects that Mr. Watson does
business at a North Carolina address, as acknowledged by Wayne's at the hearing. Moreover,
public records available online from the North Carolina Secretary of State's Office (1) confirm
that RRS is a North Carolina corporation; (2) identify Mr. Watson as the corporation's

5
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president; and (3) list a North Carolina address for Mr. Watson individually.* Even if the
Department's administrative hearing process for wrecker disciplinary matters purportedly
authorized issuance of subpoenas, any such subpoena would not have been enforceable as to
Mr. Watson. Vaught v. Nationwide Mut. Ins. Co., 250 S.C. 65, 74, 156 S.E.2d 627, 632
(1967) (recognizing that "a subpoena issued to an out of state witness would have been legally
ineffective to compel the attendance of such witness at a trial in this State").

29. Wayne's contended that Mr. Watson lacked standing to initiate the Complaint and cited
Youngblood v. S.C. Dep't of Soc. Servs., 402 S.C. 311, 741 S.E.2d 515 (2013), in support of
its position. Standing is commonly understood as "a fundamental prerequisite to instituting
an action" or a status that "confers a right to sue on a party." Youngblood, 402 S.C. at 317,
741 S.E.2d at 518 (emphasis added). In other words, standing requires a party to a lawsuit to
show that it has a legally-recognized right to pursue /itigation—not, as in this situation, to
notify a state agency of a possible regulatory violation by a third party. Taken to its logical
end, Wayne's seems to suggest that it can act with impunity so long as the person or entity
reporting Wayne's for a possible regulatory violation would not have standing to initiate a
lawsuit against it—even if, as in this matter, regulatory violations are uncovered by. the
Department as a result of the information received. Adopting the interpretation of standing put
“forth by Wayne's would lead to an absurd result, and the Department rejects it accordingly.

30. Wayne's maintained that Mr. Watson or "an owner of the property in question" was
required to give it a copy of the Complaint under § 38-600(C)(6) of the Regulation. Section
38-600(C)(6) provides that if there is "a dispute between the vehicle owner or the vehicle
owner’s designee and the wrecker service regarding any storage fees or charges, the vehicle
owner or the vehicle owner’s designee must provide the wrecker service written notification of
the dispute." (Emphasis added.) On its face, the cited provision is rather limited in scope—as
confirmed by the wrecker service's obligation to "cease any storage charges that would
" otherwise accrue from the time the wrecker service receives written notification of the dispute
until the dispute is settled." Reg. 38-600(C)(6) (emphasis added). Conversely, initiation of
complaints and imposition of discipline are matters governed principally by another section of
the Regulation. See Reg. 38-600(D) ("Complaints/Disciplinary Procedures"). Storage charges
were not mentioned specifically in either the Complaint or the Notice. In any event, whether
notice of a storage charge dispute was given by someone other than SCDPS does not prevent
the Department from investigating and disciplining Wayne's for the regulatory violations
identified herein.

31. Wayne's averred that the Department violated the South Carolina Constitution by
serving as both the prosecutor and adjudicator in this matter. S.C. Const. art. 1, § 22
(prohibiting a person from being "finally bound by a judicial or quasi-judicial decision of an
administrative agency" if "subject to the same person for both prosecution and adjudication").
However, the respective functions of the agency employees involved were not concentrated in
any one person: Lt. King conducted the investigation, Cpt. Grice issued the Notice, and the
undersigned issued the decision herein setting forth the discipline imposed. Additionally, a

different SCDPS official—Col. M. R. Oliver—would rule on any appeal of this decision that
Wayne's may wish to pursue, and his ruling would constitute the final agency action for
purposes of administrative review. Thus, no constitutional concern is presented. See Baldwin

4 See https://www.sosnc.gdv/ Search/profcorp/9894121.
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v. S.C. Dep't of Hwys. and Pub. Transp., 297 S.C. 232, 234, 376 S.E.2d 259, 260 (1989)
(acknowledging that due process does not prohibit an agency from both prosecuting and
adjudicating when the adjudicatory role is performed by "other persons within the same agency
who did not participate in investigation or prosecutorial capacities").

32. The Department's July 30, 2015 decision notifying Wayne's of its 60-day suspension
from the Rotation List provided that "this disciplinary measure may be used to support
subsequent disciplinary action." It follows that Wayne's was on notice based on its prior
suspension that future regulatory violations could result in disciplinary action and that its
disciplinary history could be considered by SCDPS in determining the discipline to be imposed
in such matters.

DECISION

Having considered the arguments made by Wayne's and the entire record, I conclude
the following disciplinary measure is warranted in accordance with Regulation 38-600 and
SCDPS policy: Suspension and removal of Wayne's from the SCHP Wrecker Rotation List for
a period of one hundred twenty (120) calendar days. In reaching this decision, the Department
took into account that Wayne's was disciplined previously for its noncompliance with the
Regulation in 2015.

The first part of the suspension shall begin on October 10, 2016 and run through
December 31, 2016. Additionally, if Wayne's applies for and obtains approval for placement
on the 2017 Rotation List, the suspension will extend until February 7, 2017. If Wayne's does
not apply or receive approval for placement on the 2017 Rotation List, the suspension will
extend into any subsequent calendar year in which Wayne's applies for and is approved to be
on the Rotation List until all days of the suspension period are served.

Insofar as this suspension applies to all South Carolina locations operated by Wayne's,
it will not receive any SCHP Rotation List calls in any county during this period. Per SCDPS
policy, this disciplinary measure may be used to support subsequent disciplinary action and
shall become a part of the permanent SCDPS file on Wayne's.

If you wish to appeal this decision, the Department must receive a written request
containing the grounds for such an appeal no later than the tenth calendar day following your
receipt of this letter. Such a request must be addressed to: Col. M. R. Oliver, South Carolina
Highway Patrol, P.O. Box 1993, Blythewood, South Carolina 29016.

Commander, SCHP Troop Ter/

Administrative & Regulatory Compliance Unit
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5.C. Highway Patrol

South Carolina Highway Patrol
2016 Wrecker Rotation Fee Schedule

In accordance with Section 38-600 of the South Carolina Code of State Regulations, the Department of Public
Safety publishes a yearly Fee Schedule outlining the maximum allowable fees for each class of wrecker on the
SCHP Wrecker Rotation List. The reasonableness of fees on the Fee Schedule is determined by the Highway
Patrol on a comparative basis. The fees permitted for calendar year 2016 are listed below:

2016 MAXIMUM ALLOWABLE FEES FOR ROTATION LIST CALLS

CLASS STANDARD TOW SPECIAL OPERATIONS STORAGE

A $204.00 flat rate $118.00 per hour $30.00 per day
B $279.00 flat rate $174.00 per hour $39.00 per day
C $436.00 per hour * no fee will be set $53.00 per day

Standard Tow: A standard tow is defined as responding to the scene, hooking up the vehicle, performing a
general clean up if the call involves responding to a collision scene and providing responsible assistance to the
vehicle occupants. In the absence of special operations as defined below, the maximum fee for a Class A or B tow
is the flat rate listed above. Fees for Class C tows are billed at an hourly rate.

Special Operations: Special operations are operations involving the process of uprighting an overturned vehicle
or returning a vehicle to a normal position on the roadway which requires the use of auxiliary equipment due to
the size or location of the vehicle and/or the recovery of a load which has spilled, or the off-loading and reloading
of a load from an overturned vehicle performed to right the vehicle. A wrecker service must receive confirmation
on-scene at the time of the tow from the investigating Trooper or an SCHP supervisor that special operations are
required to perform the tow in order to recover such fees.

* Although no Special Operations fee is set for Class C tows, a wrecker service may recover the actual cost of
rented/subcontracted equipment or labor necessary to accomplish the job. Proof of these actual costs in the form

of an itemized invoice or receipt from the third party providing such equipment or labor must accompany the tow
bill. :

If services beyond those for which the wrecker was dispatched are performed (e.g., hazardous waste cleanup;
transportation of vehicle, cargo, or occupants(s) to an agreed upon location other than the one required by the
Regulation), those services must be billed on a separate invoice.

Storage: Fees begin 12 hours after a vehicle is secured on the wrecker service premises and terminate when the
vehicle owner or owner’s designee offers to pick up the vehicle and pay the legitimate accrued charges.

A COPY OF THIS FEE SCHEDULE SHALL BE KEPT IN EACH WRECKER AT ALL TIMES AND
MUST BE PRESENTED UPON REQUEST TO ANY PERSON FOR WHOM TOW SERVICES ARE
PROVIDED, HIS OR HER AGENT, OR ANY DEPARTMENT OF PUBLIC SAFETY EMPLOYEE.
ANY COMPLAINTS MUST BE IN WRITING AND FORWARDED TO THE SCHP TROOP
COMMANDER.

NOTE: This fee schedule lists the maximum fee that may be charged for each class of wrecker. A lesser
fee may be charged at any time in the wrecker service’s discretion.

~ Courtesy - Efficiency - Service
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(" outh Carolina Highway patrd

. - A
Wrecker Rotation Inspection

Approved Fees: )
Class Standard Towing | . Special Operations Storage (per day).
A j{ Jo?,wd MS“VUJ . ‘ ;ch?,o:) . ’
[Xis £ 277 e i /2% 00 £ _jr <o
C $ Yoo . - L Mone /1) L2 507 £ $7. w0

Inspector’'s Comments:

After my inspection, ! find this service to be:

Z’ Approved - Business is in compliance with Wrecker Regulations and is being recommended for the rotation list.

D Not Approved — Business is not in compliance with Wrecker Regulations and is NOT recommended for the rotation
. list. Service was notified in writing as to what deficiencies were identified. -

Inspector’s Signature: Jp@ Date: //ér‘/J"

Wrecker Owner’s Acknowledgment of Receipt and Compllance if approved:

I'do hereby affirm that I have a copy of South Carolina Code of Regulatlons 38-600 governing rotation list wreckers. | am
familiar with its contents and-do hereby agree to fully comply with it in order to remain on the rotation list." |
understand that any violation of the Wrecker Regulations may result in disciplinary action pursuant to S.C. Code of
Regulations 38-600(D) and SCDPS Policy 200.19 Wrecker Rotation Disciplinary Policy. I further agree that if | relocate or.
change equipment, insurance carriers, telephone numbers or employees, or for any reason become unavailable for

. service for an extended period of time, | will notify the appropriate Troop Commander in writing. The information | have
My business. has been inspected and approved this

furnished is true and correct to the best of my knowledge.
S5 ra day of A/yy/m,{w/( , 20 /5"

c '_> {: | N\ , |
Print Namel DINe \8%\“?(3(‘\ ‘ Signat\h-bfmj@gé m*’@*—/

Key to Inspection Codes:

C = Compliant NC = Not in Compliance NA = Not Applicable

Form SCHP-A-007 revised July 2014




- ~

South Carolina Department of Public Safety
$.C. Highway Patrol |

On behalf of the wrecker service named below, 1 acknowledge that I have received and agree to be bound by the
South Carolina Highway Patrol 2016 Wrecker Rotation Fee Schedule and the Department of Public Safety's
Wrecker Rotation Disciplinary Policy. Further, I certify that I am authorized to bind the wrecker service named
below to the terms of this Fee Schedule and the Department of Public Safety's Wrecker Rotation Disciplinary

Policy.

N SR O\ g [P 1255

Owner/Representative Name (Printed) .\/Owner/Represéntative Signature . Date’

Name of Wrecker Service

Courtesy - Effictency - Service
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Wayne's Automotive and Towing Center

Invoice

SCIM
Spill Containment Incident Management Date Invoice #
19 .
97 Richland Avenue East 211012016 504462
Aiken. SC 29801
Bill To

JLH.O.C.,INC.

Premier Transpontation

323 CASH MEMORIAL BOULEVARD

FOREST-PARK GA 30297

282577

_P.O.No. . Terms Project
Due Upon Reccipt
Description Qty Rate Amount
60 Ton Rotaror 1114 used for upright mnchmg both tractor and 21 436.00 9,156.00
trailer
Class C Heavy Duty Truck HDS used for upright winching both 2} 436.00 5,156.00
tractor and trailer ) .
Class C Heavy Duty Tractor with Trailer used for Transtering Cargo 13 436.00 3,668.00
and storing HD3/RECOVERY TRAILER
Recovery Supervisor JC 21 175.00 3.675.00
Recovery Technician BH 2] 175.00 3,675.00
Recovery Technician KJ 21 150.00 3.150.00
Recovery Technician JH 13 150.00 1.950.00
Recovery Technician BR 8 85.00 - 680.00
Recovery Technician WR 10 150.00 1.560.00
Response Unit used for transporting supplies, snatch blocks. oil 20 175.00 3,500.00
dry. absorbents, booms, back deck blower. hrooms. shovels, ctc. .
Air Cushion Recovery 2 4.000.00 8,000.00
Transfer Cargo from scene to Iuadmg dock Containment Unit (this 1 750.00 750.00
includes reloading an offsite facility) )
l.abor Hours for translerring Irom the scene and repackaging WB 9 9.0 810.00
Labor Hours for transferring from the scene and repackaging N1 7 50.00 350.00
Labor Hours for transterring from the scene and repackaging WRH 1.5 50.00 75.00
Labor Hours for transferring from the scenc und scpackaging JS 7 50.00 *350.00
Labor Hours for transferring from the scenc and repackayging PW 35 50.00 175.00
Labor Hours fur transferring from the scene and repackaging MR 7 50.00 350.00
Labor Hours for transferring from the scene and repackaging KS 3.5 50.00 175.00
Labor Sublet from Verns ( 3 Guys used for transferring and | 1.000.00 1.000.00
repacking)
5% Interest Acerual for non payment in 5 days.
Total
Payments/Credits

Balance Que

Phone #

E-mail

803-226-0025

shermy@waynesautomotivecenter.com

Page 1
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.Wsine's Automotive and Towing Center

Invoice

- SCIM
Spill Containment Incident Management Date Invoice #
1997 Richland Avenue East 2102016 504462
Aiken, SC 29801
Bill To
JLH.O.C, INC.
Premier Transportation
323 CASH MEMORIAL BOULEVARD
FOREST PARK GA 30297
282577 ’
P.O. No. Terms Project
Due Upon Receipt
Description Qly Rate Amount
Repacking Fee and Reloading from Loading Dock onto Trailer 2nd 1 750.00 750.00
Load
Backboe 420D and Transport and Heavy Operator 1.5 350.00 4,025.00
Skid Steer Track Loader and Transport 1 600.00 600.00
Back Deck Blower used for cleaning highway on bridge 1 275.60 275.00
Restocking and Reload Cargo . | 500.00 500.00
OSHA Certified Incident Communication Equipraent 1 1,795.00 1,795.00
Emergency Digital Signage 1-20 W Mcssage Board exit 6 Detour 20 75.00 1,560.00
Traffic with Cones ’ ,
Emergency Digital Signage [-20 E Digjtal Arrow Board 20 75.00 1.500.00
Light Tower : 8 75.00 600.00
Traffic Control High Intensity Sign 36x36 used a total of 4 on both 201 50.00 1,000.00
East and West lanes .
26 In. Traffic Cones total of 48 20 50.00 1,000.00
Pallats for Restocking 3 22.95 68.85
PIG MAT240 - 25 7.50 187.50
Containment Booms used for containment preventing release into t 85.00 85.00
Savannah River below site
Containment Liner 1 175.00 175.00
1 210.84 210.84
Storage Per Unit as of 02/15/2016 6 50.00 300.00
Storage Per Unit as of 02/1512016 6 50.00 300.00
5% Interest Accrual for non payment in § days.
Total - $69,017.19
Payments/Credits $0.00
-Balance Due $69,017.19

Phone #

803-226-0025

sherry@waynesautomotivecenter.com

— rage2
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From: Bob Watson [towinsurance@gmail.com]

Sent: - Friday, February 19, 2016 11:33 AM

To: King, Nickious W.; Karen Coppolino; Lucas Sentry; Haz Mat, Hughes, Clifton B.
Subject: Official complaint on Waynes towing Claim 61a169404 Premier Transporation

Officer King, I have called the tow company for 2 days and the owner (Jeff is the only one

that is to talk with me ') has not called me back.
I cannot get an answer on the cargo trying to get it pickup today

After reviewing the tow bill I have several problems.

1. The tractor trailer recovery 21 hours. After the units where up
righted it appears the HD recovery trucks just sat. Why where the units
not towed to the yard. Waynes won't answer the question but states 21

hours. :
2. I was told a lot of the equlpment was sub contracted so they can charge extra money. Need

“a list of sub contracted equipment.

3. Air bags for $8,800.80. The tow company did not knhow how to use air

bags, straps, angle iron to protect the corners which tore the trailer into 3 pieces.
done over 150 air bag recoveries and was a trainer in CA and I have NEVER destroyed a
trailer. I sent to other tow companies and they all agree with my assessment of the
recovery. The tow company destroyed the trailer and wasted a lot of time.

4.. Labor rates $150.08 per hour is about.double the going rate. Then they lower the rate to
$56.80 which is about correct.

5. Transfer cargo $756.€0." They are already charglng labor. What the

$750.08 for? Then on page 2 there is another $758.08 charge.

6. Need a copy of the sublet bill for $1,000.00 additional labor 7. Tract hoe can be rented

for about $350.00 a day.
8. Why did the tow co bring all the signs and cones out.

cover this?
9. Cones $50.80 each. They cost between $13.80 and $19.00.
10. OSHA Certifies radio equipment. $1795.60 11. Called yesterday and today to get the

cargo and I have to talk with Jeff only. No return call.

I have

Doesn't DOT or the state police

I have transportation spill solution working with me on the haz mat portlon of the bill with
I have concerns with.

Robert Watson
>resident, Recovery Resolutlon Specialists

704-807-1733 www. recoveryresolutionspecialists.com

If you are not the intended recipient, you must not disclose or

If you have received this email in error, please reply
Recovery Resolution

fhis email is confidential.
ise the information contained in it.
immediately and inform the sender that you have received it in error.
jpecialists disclaims any and all liability for unauthorized used of this email or the
information contained herein. Recovery Resolution Specialists recommends you scan all
ittachments with antivirus software, as we accept no responsibiity for damages caused by

riruses or malware that may be transmitted with this email.
Y EXHIBIT
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South Carolina Department of Public Safety

S.C. Highway Patrol

April 25,2016

Mr. Walter Jeffery Corbett
Wayne's Automotive Center, Inc.
1997 Richland Avenue East
Aiken, South Carolina 29801

RE: Notice of Proposed Disciplinary Action

Dear Mr. Corbett:

The South Carolina Highway Patrol ("SCHP") has concluded an investigation of Wayne's
Automotive Center, Inc. ("Wayne's") arising out of a tow performed by Wayne's on
February 9, 2016. As a result of this investigation, it has been determined that Wayne's
violated the applicable South Carolina Department of Public Safety ("SCDPS" or
"Department") wrecker regulations as outlined below.

On February 9, 2016, Wayne's received a routine rotation call from SCHP requesting a
Class "C" wrecker to tow a tractor trailer belonging to Premier Transportation ("Premier")
that had overturned on I-20 near the South Carolina/Georgia border.

On February 10, 2016, Wayne's issued an invoice to Premier for the tow and clean-up
totaling $69,017.19. Premier subsequently asked Robert Watson of Recovery Resolution
Specialists to assist with payment of the appropriate charges and release of the cargo on
behalf of the cargo's owner, Tractor Supply Company ("Tractor Supply"). When Mr.
Watson encountered difficulty securing a reduction in the charges and the release of the
cargo from Wayne's, he contacted SCHP to seck assistance.

SCHP Lieutenant N. W. King reviewed the invoice and contacted you on February 17,
2016, to discuss the fees and release of the cargo. You advised in response to questioning
about the labor and equipment used to complete the tow and clean-up that some of the
equipment and labor was furnished by two companies other than Wayne's, one of which
was owned by your wife. Lieutenant King then advised you that labor and equipment
- provided by a third party needed to be billed on a scparate invoice. You agreed to issue a
revised invoice showing only those services performed by Wayne's and to submit the
separate invoice(s) for subcontracted labor and equipment provided by third parties.
Lieutenant King also explained that Wayne's was obligated to release the cargo pursuant to
S.C. Code § 56-5-5635, and you agreed to release the cargo to Tractor Supply.

Courtesy - Efﬁciéncy - Service

POST OFFICE BOX 1993, 10311 WILSON BLVD., BLYTHEWOOD, SOUTH CAROLINA 29016
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After Wayne's subsequently failed to issue an amended invoice or release the cargo, Mr.
Watson filed a written complaint with SCHP on February 19, 2016. Lieutenant King then
called you to discuss wh&/ Wayne's was refusing to take the actions that had been discussed
during the February 17" conversation. You confirmed to Lieutenant King that Wayne's
would not issue an amended invoice or release the cargo and advised that Wayne's would
accept whatever consequences might result from such refusal.

The law governing wrecker services utilized by SCDPS is found in Section 38-600 of the
South Carolina Code of State Regulations ("Regulation”). In particular, Regulation 38-
600(F)(2) mandates that all fees charged by wrecker services for rotation list calls "shall be
reasonable and not in excess of those rates charged for similar services . . . ." Additionally,
Regulation 38-600(F)(2)(b) states that the "Troop commander will determine the
reasonableness of the fees . . . ." As part of the rotation list qualification criteria,
Regulation 38-600(B)(8) mandates that wrecker operators "display professional behavior
when conducting business at the request of the South Carolina Department of Public

Safety."

The maximum fees recoverable by wrecker services on the SCHP Rotation List for -
standard tows in each wrecker class are set annually, and each wrecker service must
execute a corresponding fee schedule ("Fee Schedule”) govemning such fees for the
upcoming calendar year. On November 25, 2015, Pamela Belton signed the SCHP
Wrecker Rotation Fee Schedule on behalf of Wayne's establishing the Troop Six wrecker
rotation fees for 2016. Fees for rotation list tows cannot exceed the amounts shown on the
Fee Schedule, and charging additional fees other than those shown on the Fee Schedule is

prohibited.

Pursuant to the Fee Schedule, Wayne's was permitted to charge $436.00 per hour for a
standard Class "C" tow. The invoice reflects that Wayne's utilized a heavy duty wrecker
for 21 hours at a rate of $436.00 per hour to compléte the tow. However, Wayne's also
billed for a rotator (21 hours) and a heavy duty tractor-trailer (13 hours) at the rate of
$436.00 per hour. The hourly Class "C" rate set by the Fee Schedule is the maximum total
hourly amount that may be charged for a wrecker service's performance of the
~ tow/recovery itself. Therefore, the charges for the rotator and heavy duty tractor-trailer
werc not permitted by the Fee Schedule.

The Fee Schedule does not set a Specials Operations fee for a Class "C" tow but does
allow a wrecker service to "recover the actual cost of rental or subcontract equipment or
labor, or an out-of-pocket incidental expense that is necessary to accomplish the job." It
goes on to add that "[p]roof of these actual costs in the form of an invoice or receipt must
accompany the tow bill."

In your February 17" conversation with Lieutenant King, you represented that at least
some of the equipment and labor involved in the tow and clean-up were subcontracted
from one or more separate companies. However, Wayne's has refused to provide invoices
showing which charges from the invoice constituted rented/subcontracted equipment or
labor. Based on that refusal, SCHP has no record of the labor and equipment used in the
February 9™ tow/recovery belonging to any company other than Wayne's. Insofar as these
charges have never been properly substantiated, they are improper.
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South Carolina Code § 56-5-5635 governs tows performed on behalf of law enforcement.
In particular, subsection (F) provides that "[t]he proprietor, owner, or operator of [a]
towing .company, storage facility, garage, or repair shop must release any personal
property that does not belong to the owner of the vehicle to the owner of the personal
property.” S.C. Code § 56-5-5635(F) (emphasis added). Here, it is clear that the cargo
belonged to Tractor Supply. Insofar as the cargo was not owned by Premier, Wayne's was
obligated to release the cargo on demand. The refusal by Wayne's to release the cargo
constitutes a statutory violation and is manifestly unprofessional.

DECISION

Having reviewed the entire record and determined that Wayne's committed the foregoing
regulatory violations, I conclude the following disciplinary measure is warranted in
accordance with Regulation 38-600 and SCDPS policy: Definite suspension of Wayne's
from the SCHP Wrecker Rotation List for one hundred and twenty (120) days.

Should a suspension be imposed, Wayne's will not receive any rotation calls during the
applicable period for any county. In considering the suspension to be imposed in this
matter, the Department has taken into account the fact that Wayne's received a 60-day
suspension in 2015 for prior regulatory violations.

Wayne's has ten calendar days from the receipt of this notice to (1) submit a written reply
and show cause why this disciplinary action should not be taken or (2) make a written
request for a hearing. You may forward your reply or request for a hearing to my attention
at SCHP Troop Seven Headquarters, 139 Middleton Street, Orangeburg, SC 29115.

The Department must receive your reply or hearing request within ten days of your reccipt
of this letter or you will be deemed to have waived your right to challenge the proposed
disciplinary action. If a hearing is timely requested, you will be provided written notice of
the date, time, and location that the hearing will be held. A written decision will be issued
to you regardless of whether you submit a reply or request a hearing. '

Sincerely, )
/'//:‘}/-/ /?/ -
//’ A \/ C) AR
Captain A. K. Grice
South Carolina Highway Patrol



31.74.0€:10, 288N Frap: T To:14243751963 : 8 2/ 3 -
i
4 |
, ‘ !
Wayne's Automotive and Towing Center .
~ Inveice
SCIM —_—
Spill Containment Incident Management .| Dae jrvoice &
1?97 Richland Avenuc Eas: 102516 'i»somz
Aiken, SC 29801 : :
Bill To
JH.O.C,INC.
Prcmicr Transponation
323 CASI MEMORIAL BOULEVARD - . o
FOREST PARK GA 30297 -
282577
P.O. No. Teﬁns roject
. Due Upon Receipl
Description . Qty ) Rate’ . Amount
Recovery ) ' : : _
60 Ton Rotator HD4 used for upeighs winching both traciar during 2} 436.00 9.156.00
first purt of recovery und trujler last part of recovery and towin ) ’
damuged traiker 10 storuge 'yard 2:00 am-23:00 Por GPS Trackd B
Report - .
Cliss C Heavy Disty Truck HDS used for upright winching bo 12 436.00 5,232.00
tractor and ziler and towing of the tracior 10 the yard fof stcr‘T’ge .
Labor and Equipment . -
Tractor Trailer 53t used for transferring the cargog 5 13 436.00] 5.668,00
Recovery Supervisor IC ’ 31 - 175.00 3.675.00
Recovary Teghnician BH N ! 150.00 3,150.00
Recovery Technician K) ] b} | T 85.00 1,785.00
Recovery fechnician JH . : : 21 ’ 85.00 1.785.00
Recovery Technician S8R 8 \ 85.00 680.00
Recovery Technician WR 19 85.00 1.615.00
Response Unit used for transporting supplics, snatch hineks, di) 20 17500 3.500.00
dry. absorbents; booms, hack deck blowar, broams, shavels, of. . -
Labor Hours for WRH 1.5 50.00 75.00
Labor Hours J$ ’ 7 50.00 ' 350.00
Lubor Hours PW 3.5 50.00 175.00
Labor Hours MR 7 50,00 350.00
Labor Hours KS 35 50.00 175.00
Labor Sublet from Verns Towing 1 '1.000.00{ 1,000,060
Loading Dock Rental . | . 75000 750.00
Backhoe 420D and Transport and Heavy Operator ) 600.00 600.60
Skid Steer Track Loader and Transpent ! 600.00] - 600.00
QY s porvas st
°F * Total
Payments/Credits
? Balance Due -
Phone 8 ' ' ‘} l E-mail
803+226-0025 ' sherry@wayncsautomoti vecenter.com
= Paget
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Wayne s Automotive and Towmg Center o
! jadehdates il Invoice
- SCIM : .
; Spill Containment Incident Management , Dawe "“'mce #
1997 Richland Avenueé East ) - 21102016 504462
Alken, SC29801 .
8ill To ;
1.1LO.C.INC. i
Prumicr Transportation
323 CASH MEMORIAL BOULEVARD
FOREST PARK GA 30297
282577
P.0. No. Terms roject
Due Upon Reccipt
Desér_iplion ; Qty Rate Amount
2 trips o the loading dock with carge nL 2 250.00 500.0C
OSHA Certificd Incident Commaunication Equiproent charge hpurly 2] T 85.00¢ 1.785.0¢
Emergenacy Dighal Signage 1-20 W Message Board ¢éxit 6 Detqur 2 75.00 1.500 00
Traffic with Concs
Emergency Digital Signage 1-20 £ Digital Arrow Board 20 75.00 1,.500.00
Light Towsr 8 75.00 600.00
Traffic Contro! High Inicnsity Sign 36x36 uscd a towl of 4 on buth 20 50.00 1.000.00
tast and West lanes lor rccovery and cargo and recovery
26 In. TrafMic Cons total of 48 cone. for recovery and cargo and 20 35.00 700.00
recovery per hour '
Pullats for Restocking the cargo -3 22.95 68.85
PIG MAT240 ussd Lo eloan wuste of fluids on the brldga 25 7.50]- 18750
Containment Boems ued for containment preventing release of i gs.00 g§5.00
chemiculy and Buidy into Savannah River below site i
Containment Liner for storuge of waste oi! dry ! 1 175.00 175.00
Cargo Wrap } 21084 21084
wein
ﬂ ,} ?«‘ ad 9 J ] N 0"'
Joer VI , Siziee| »
A lo? ) gie P Lemg it
g A e | 7o Sethend
) poFORA” o Abeee | TP SerTIeMS
Not Charste & W A wE
, A6 Orf Y ‘
Al QTY is per hours of usage. Total
3 : $48.633.19
PR lw” Give The Tk .)3563 e -
: . Payments/Credits $0.00
o N B vorrat, ﬁ’a»-,'z\,“gj Fed FR. 30
’ﬂ)e Thsve"‘f( o,o‘,)my "ftr ?r-,,(“,_. alanggbue L’ws.z_e.sgs,w
et e . gt e, et ~ \4 .,
Phone # / E-mall -
$03-226-0025 _sﬁcrry@}«&ynmuwmouvcam&.wm
I Page <L
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&= _South Carolina Department of Public Safety -

$.C. Highway Pefro
July 30, 2015

Mr. Walter Jeffery Corbett
Wayne's Automotive Center, Inc.
1997 Richland Avenue East
Aiken, South Carolina 29801

'RE: Notice of Disciplinary Action Dedision
Dear Mr. Corbett:

By letter dated June 1, 2015, the South Carolina Highway Patrol ("SCHP") notified
Wayne's Automotive Center, Inc: ("Wayne's") of proposed disciplinary action stemming
from an investigation into Wayne's failure to maintain its wrecker business in accordance
with the applicable South Carolina Department of Public Safety ("SCDPS" or
"Department") wrecker regulations. The Department's decision in this matter is set forth

below.
FINDINGS OF FACT

1. In October 2014, Captain C. B. Hughes observed that Wayne's Lexington location
did not appear to be open during normal business hours. Specifically, Captain
Hughes noted that Wayne's was closed on October 9, October 14, and October 16.
Additionally, Captain Hughes saw that the fence surrounding Wayne's storage yard
was pushed down. Captain Hughes shared his concerns with the Troop 1 command
staff, and an investigation was undertaken. :

2. On October 16, 2014, Sergeant G. D. Rothell went to Wayne's to assess the
concerns observed by Captain Hughes. He found the gate to Wayne's locked and

-the location unmanned. Sergeant Rothell then called the phone number posted on

Wayne's fence. His call was answered by an employee at Wayne's Aiken location
who advised him that the employee working at Wayne's Lexington location must
have been at lunch. Sergeant Rothell was then transferred to someone named
"Wendy" who advised that the Lexington employee was out making a bank deposit.
While at the location, Sergeant Rothel! confirmed that approximately 72 feet of the
fence surrounding the storage yard was pushed over and that some portions of the
fence were only four feet high. :

3. On October 20, 2014, Lieutenant W. L. Herrington contacted you to discuss the
lack of an employee at Wayne's Lexington location during normal business hours
and the downed fence. You conceded during the conversation that the lone
employee assigned to the Lexington location lefi the business every -day to go to
lunch, thereby leaving the location unmanned. You advised that you would ensure
that an employee was present during business hours in the future and that you
would address the issues with the damaged fence.

Courtesy - Efficiency - Service

POST OFFICE BOX 1993, 10311 WILSON BLVD., BLYTHEWOOD, SOUTH CAROLINA 29016
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Captain Hughes continued to periodically monitor the situation at Wayne's
Lexington location. On November 19, 2014, he observed that the gate was closed
and locked. Cpt. Hughes further noted on November 25, 2014, that Wayne's had
no vehicles and very little equipment at the Lexington location. On November 26,
2014, he again saw the gates to Wayne's closed and locked. Despite the fact that
Wayne's Lexington location apparently was not operational during this time period,
Wayne's continued to accept SCHP rotation calls for Lexington County.

On December 5, 2014, Lt. Herringlon again contacted you to discuss the status of
the Lexington location. You admitted to him that you were closing the location and
intended to vacate the premises by the end of 2014.

On June 4, 2015, a Notice of Proposed Disciplinary Action ("Notice") was
delivered to you (1) outlining the violations substantiated by the Department and
advising that SCHP was contemplating suspending Wayne's from the rotation list
for a period of sixty (60) days as a result; and (2) informing you that Wayne's had
ten calendar days from receipt thereof to show cause why the proposed disciplinary
action should not be taken, either by submitting a written reply or making a written
request for a hearing.

No written reply or written request for a hearing was received by the Department

within the specified time frame. Consequently, Wayne's waived its right to
chal]enge the proposed disciplinary action.

CONCLUSIONS OF LAW

The law governing wrecker services utilized by SCDPS is found in Section 38-600
of the South Carolina Code of State Regulations ("Regulation”). Regulation 38-
600(C)(1) provides that SCHP “will establish zones for towing" and requires
wrecker serv1ces on a particular zone's rotation list to "physically have a business
within that zone.'

Regulation 38-600(C)(6) states that a wrecker service "shall have an agent present
during business hours,” which is defined by subsection (C)(1) as running "at least
from 8:30 a.m. to 5:00 p.m., Monday through Friday."

Reguiation 38—600(C)(14)(a) requires an outside storage facility to be sufﬁcieﬁtly
fenced for the protection of vehicles and property, and Regulation 38-
600(C)(14)(b) requires such fencing to be not less than six feet in height.

Regulation 38-600(C)(1) obligates a wrecker service to immediately notify the
Highway Patrol upon a change of address.
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12. SCHP personnel repeatedly observed Wayne's Lexington location closed in
October 2014, and Captain Hughes' observations indicated that Wayne's ceased
operating a fully-functioning business by the end of November 2014. Wayne's
never advised SCHP that it had effectively closed the Lexington location around
this time. This closure left Wayne's without a physical location or agent in
Lexington County, and it is undisputed that Wayne's fencing around the storage
yard had been inadequate for an extended period of time.

DECISION

Having reviewed the entire record and determined that Wayne's committed the foregoing
regulatory violations, I conclude the following disciplinary mcasure is warranted in
accordance with Regulation 38-600 and SCDPS policy: Definite suspension of Wayne's
Automotive Center, Inc., from the SCHP Wrecker Rotation List for sixty (60) days.

The suspension shall begin on Sunday, August 23, 2015 and run through October 21, 2015.
Insofar as this suspension applies to all South Carolina locations operated by Wayne's, it
will not receive any SCHP Rotation List calls in any county during this period. Per
SCDPS policy, this disciplinary measure may be used to support subsequent disciplinary
action and shall become a part of the permanent SCDPS file on Wayne's Automotive
Center, Inc.

You have ten (10) days from the date you receive this decision to appeal to the SCHP
commander by sending a written request containing the grounds for such appeal to: Col.
Michael R. Oliver, South Carolina Highway Patrol, P. O. Box 1993, Blythewood, South
Carolina 29016.

Sincerely,

L e
/ \bebf/—f——-
Captain C. T. Stephens
South Carolina Highway Patrol



South Carolina Department of Public Safety

S.C. Highway Patrol

September 22, 2015

Mr. Walter Jeffery Corbett
Wayne's Automotive Center, Inc.
1997 Richland Avenue East
Aiken, South Carolina 29801

RE: Notice of Disciplinary Action Decision
Dear Mr. Corbett:

1 have reviewed your appeal of Captain Stephens' July 30, 2015 Disciplinary Action Decision that
you submitted on behalf of Wayne's Automotive Center, Inc. ("Wayne's") by letter dated August 3,
2015. After having carefully considered the grounds raised in your appeal, I concur with the
findings and conclusions made by Captain Stephens and affirm his decision to suspend and remove
Wayne's from the South Carolina Highway Patrol's Wrecker Rotation List for a 60-day period,
which shall begin on October 4, 2015, and run through December 3, 2015. During this period,
Wayne's will not receive any Rotation List calls in any county. .

Your appeal also "request[s] a hearing of the advisory committee.” The advisory commiitee
referenced in Section 38-600(D)X(S) of the South Carolina Code of State Regulations reviews issues
raised in a complaint or appeal only "upon [a] request by the Department [of Public Safety]." The
Department of Public Safety declines to convene such a committee in connection with your appeal,

This is the final agency action for purposes of administrative review. Should you wish to pursue an
appeal of this matter, you may seek judicial review in a court of competent jurisdiction,

CdlonelMichael R. Oliver
South Carolina Highway Patrol

Courtesy - Efficiency - Service

P-OST OFFICE BOX 1993, 10311 WILSON BLVD., BLYTHEWOOD, SOUTH CAROLINA 29016 é
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VIA HAND DELIVERY LN Saf.
Colonel M.R. Oliver

South Carolina Highway Patrol

P.O. Box 1993

Blythewood, SC 29016

October 21, 2016

Re: Notice Of Appeal Of Disciplinary Action Decision-Wayne’s Automotive Center, Inc., Our
File No. 16145

Dear Colonel Oliver:

Please be advised this letter constitutes the appeal by Wayne s Automotive Center, Inc.
of the above Decision, received by certified mail by me for Wayne’s and Jeff Corbett on
September 29, 2016, following the hearing on this matter on August 8. SCDPS counsel kindly
extended the deadline for appeal for 10 days until October 21" 'upon my request due to my
workload and extenuating circumstances. Our grounds for thisiappeal follow, and we would be
glad to meet with you to assist further in just and fair resolution of this matter with no suspension
imposed rather than having to pursue it further.

Near the conclusion of the hearing on August 8 we provided the written complaint by
Robert Watson after we received it in responses to our FOIA Requests As mentioned during the
hearing, we had not received it earlier. Aside from having no standmg to file a complaint, since
he was not the owner of any property damaged or lost, the falhine of Mr. Watson—or anyone an
owner of the property in question—to provide Wayne’s Automotive/J eff Corbett with a copy of
any complaint (legitimate or otherwise) violated S.C. Reg. 38- 600 (C) (6). In support of our
position, we had provided to SCDPS counsel via email on Julv 1%, the attached message
and attachments, wherein we pointed out:

First, the written complaint has been brought by Robert E. Watson (Notice @ 1). We
have sought documentation for the Notice, including thJs written complaint, as expressly
referenced in my email message to Ms. Schmidt re our| 13d FOIA Request, dated June 24",
with copy to you. Mr. Watson is not a real party in mterest therefore, he has no
standing to bring such complaint. See attached West Virginia PSC Letter and Staff
Legal Memo, regarding him and his status there. As you can further see by viewing Case
No. 13-0431-MC-FC and the link http://www.psc. state .wv.us/Orders/default.htm




online, Staff expressed its opinion, Sentry Insurance Co. became the Complainant,
Watson’s motion was granted eliminating him as the Complainant; and the case was
ultimately settled at mediation.

Second, whereas in the West Virginia matter, the transportation carrier and insurance
carrier, Sentry, had a material controversy against the Defendant tow company, in the
current matter, there is no underlying transportation catrier or insurance carrier with any
issue to step in. See attached full settlement payment from Premier to Wayne’s
Automotive for $48,633.19, made in early March 2016—over a month before the
SCHP/SCDPS issued its Notice on April 25, 2016. Unfortunately, it appears the parties
stopped conversing among each other followmg Mr. Watson’s written complaint, filed
February 19 2016, according to the Notice @ 2.

Third, SCDPS/SCHP should withdraw/dismiss the cufrent matter following your review
and consideration of the facts herein, because it is moot and there are no exceptions
warranting its continuation. See, e.g., attached Youngblood v. 8.C. Dep't of Soc. Serv.,
402 SC 311, 741 S.E. 2d 515 (2013), Curtis v. State, 549 S.E.2d 591, 345 S.C. 557
(2001), and S.C. Pub. Interest Found. v. S.C. Dep't of Transp. 412 S.C. 18, 770
S.E.2d 399 (Ct. App. 2015).

Next, by email on July 15" to SCDPS/HP counsel, we addressed noncompliance with
evidentiary standards in the disciplinary hearing process utlhzed whereby the SCDPS/HP is
improperly functioning as both prosecutor and adjudicator and violating our clients’ rights to
Due Process herein in violation of S.C. Const. Art. I, §22,. And in further violation of §22,
SCDPS/HP has shifted the burden of proof io our clients to prove their innocence rather than
there being any legitimate complaint or complainant to carry that burden of proof to show their

guilt.

Then on July 20" via email we sought w1thdrawal/dlsmlssal as to the Notice and in
support advised SCDPS/HP counsel and staff: '

! As parts of this Appeal, we are attaching the (a) West Virginia PSC determination that Watson
had no standing in bringing his complaint there, since he had no required, underlying property
interest and the (b) Youngblood decision in which the South Carolina Supreme Court held
standing to bring an action requires having an underlying property interest. Accord, the full
settlement check paid by the property owner, Premier, which filed no complaint herein, in
Exhibit 4 to the Decision, and the Youngblood case principlesé Applving the West Virginia
authority or the Youngblood principles ied to the instant case, Watson has no standing
herein due to no property interest rendering the complamt against Wayne’s Automotive
improper. You should not, therefore, even reach the mootness question or whether this case
mat constitute an exception to application of the mootness doctrine, as the Decision
improperly does not even reach the hearing defect_issues raised in our July 20™ email and
at the hearing. The discussion as to “storage fees or charges” in Conclusion Of Law § 30
disregards the reference in Watson’s complaint (Exhibit 3) that he “cannot get an answer on the
cargo trying to get it pickup (sic) today.” We also invite you, Colonel Oliver, to go to the West
Virginia PSC website link above as we did Captain Grice, Captain Hughes, and SCDPS counsel
previously in further support of our position in this appeal.




The hearing process utilized by SCDPS/SCHP is defective in several respects, including
but not necessarily limited to the following:

(a) it is inconsistent with Reg. 38-600, S.C. Code Ann. §23-6-20 (B), which is the
statutory basis for that regulation as well as provisions of the SC Administrative
Procedures Act cited therein as well as evidentiary standards with the result being
utilization by the SCDPS/SCHP of an unlawful bindirig norm;

(b) it is inconsistent with substantive and procedural due process provisions in SC Const.
Art. 1, § 3; and

(¢) it is inconsistent with SC Const Art. I, §§22 and 23, which state:
SECTION 22. Procedure before administrative agencies; judicial review.

No person shall be finally bound by a judicial or quasi-judicial decision of an
administrative agency affecting private rights except on due notice and an opportunity to
be heard; nor shall he be subject to the same person for both prosecution and
adjudication; nor shall he be deprived of liberty or property unless by a mode of
procedure prescribed by the General Assembly, and h¢ shall have in all such instances the
right to judicial review. (1970 (56) 2684; 1971 (57) 315.)

SECTION 23. Provisions of Constitution mandatory.
The provisions of the Constitution shall be taken, deemed, and construed to be mandatory
and prohibitory, and not merely directory, except where expressly made directory or

permissory by its own terms. (1970 (56) 2684; 1971 (57) 315.)

At the hearing on August 8", we handed up the written emailed complaint by Watson,
who was not at the hearing. It is attached as Exhibit 3 to the Decision.

Thereafter, following the August 8" hearing on 12" via email, we provided
supplemental information within the 5-day period allowed to seek withdrawal/dismissal of the
instant Notice, based on the following developments:

SCDPS/HP raised a new matter in connection with the pending Notice regarding another
alleged violation subject to disciplinary action, concerning a winch tow dispute between
Wanda Herron and Wayne’s Automotive in May of this year in an improper attempt to
extract agreement by Wayne’s to seitle the pending and this other matter by global
consent order without admitting guilt. Moreover, as shown by the attached email from
Ms. Herron to Lt. King and copied to Jeff Corbett, dated August 9th, 2016, there is no
pending complaint from her (i.e. complainant) upon which to base another notice of
proposed disciplinary action and she--not Mr. Herron--is shown as the owner of the
vehicle in the information in the second attachment. Therefore, she is the person with

standing to complain.



Regardless, however, such action and attempted enforcement is also improper, based on
the first 2 additional points above. That is, SCDPS/HP has no right to threaten to issue or
issue a notice as to it, there is another violation of S.C. Reg. 38-600 (C) (6), and
SCDPS/HP cannot function as both prosecutor and adjudicator, again violating our
clients’ rights to Due Process and impermissibly shifting the burden of proof to our
clients to prove their innocence rather than there being :any legitimate complaint or
complainant to carry that burden of proof to show their guilt under S.C. Const. Art. I,
§22;

Furthermore, as to the attached email from Ms. Herronito Lt. King, she has represented
she was the complainant—not Mr. Herron--as stated in the August 9th Notice. Mr.
Corbett reduced the amount owed and initially paid by ‘$148 as a gesture of goodwill—
not because he overcharged her. The total amount initially charged and paid was proper.
The vehicle was locked, in the middie of the road, could not be put into neutral, and was
without a front wheel and hub, as shown in the attached notes by Wayne’s tow driver,
John Herring, dispatch and log entries, and photo of the vehicle in the storage yard.
Contrary to the Notice of Proposed Disciplinary Action, dated August 9th and received
today by Wayne’s Automotive, the attached notes and related entries confirm (a) Wanda
Herron is the owner of the vehicle, (b) it had to be winched to be towed, and (c) the
trooper on the scene authorized the winching, thereby justifying at least the additional
$118 winching fee to get it on the bed of the tow truck and it also had to be winched to
get it off the bed. Any videotape referenced obviously does not show the vehicle being in
the actual condition it was in the middle of the road. Lt. King misunderstood what Mr.
Corbett advised him about “winching was not required”, as John Herring’s notes also
indicate. In addition, as to the Wayne’s representative, referenced on p. 1 of the new
Notice in 3, it was unreasonable for pickup on Sunday morning. The refunded amount
nevertheless included both $118 for the winching and $30 dollars for overnight storage,
totaling $148.00. NOTE: Mr. Corbett for Wayne’s Automotive Center, Inc. through
undersigned counsel hereby submits this email transmission with attachments as the
written request for a consolidated or separate hearing, concerning this new matter, absent
withdrawal/dismissal of it, as hereby requested, or, alternatively, as suggested below.

Finally, in light of the previous points raised and docurhentation provided, including the
redacted full settlement payment with detailed invoice to Wayne’s Automotive by
Premier Transportation, the owner of the property at issue, dated March 4, 2016, we
respectfully renew our request that you please (a) withdraw/dismiss the Notice regarding
this matter and (b) retract the Notice as to the Herron miatter, based on the above and on
denial by Jeff Corbett and Wayne’s Automotive of the allegations in that new Notice.
Otherwise, alternatively, please reverse the ruling on the instant Decision, consolidate
this Notice it with the August 9th Notice, allow a reasonable time for any additional
FOIA Requests to be propounded, and extend the curreint 5-day period to allow additional
time to keep the record open to allow submission of additional documents and
information in it for further consideration in a consolidated hearing and supplemental
hearing concerning both Notices.



After a review of the decision herein, we respectfully re-allege the above points and
disagree with all of the Conclusions Of Law.? Conclusions Of Law s 19-30 basically endeavor
to address the improper complaint-related issues and qs 31-32 endeavor, respectively, to address
the Constitutional dual prosecutor-adjudicator Due Process prohibitions and to justify a 120-day
suspension, based on a prior 60-day suspension..

The Decision ignores the patent violation of the Regulation, as asserted, by no copy of
the complaint having been provided to Wayne’s Automotive, Inc., as required. When there is no
viable complaint for consideration, no disciplinary action is appropriate. After my clients and I
were shown the door, SCDPS counsel advised me outside of itiof the Herron matter and I
subsequently shared that information with my clients after counsel returned to the hearing room
to confer ex parte with the SCDPS/HP personnel in attendance, which included Lieutenant King,
Captain Grice, and Captain Hughes. Reliance on the Baldwin case cited is misplaced. The Due
Process violations alleged are supported by the facts and rationale in Garris v. Governing Board
of the SC Reinsurance Facility, 333 S.C. 432, 441-448, 511 S.E. 2d 48 (1998), wherein the Court
concluded: .

In sum, we conclude Facility is an administrative agency, the same persons served as
both prosecutors and adjudicators in violation of Article I, Section 22, and the process
was so inherently flawed that it is not subject to harmless error analysis.

Id at 333 S.C. 448. We are also attaching (c) a copy of Garris, supra, for your convenience.

2 Even assuming the Findings Of Fact are accurate, they do not support the Conclusions Of Law
reached in the Decision herein. From our perspective, however; the following Findings Of Fact
are incorrect:

(2) the call received was not a “routine rotation call”;

(3) through (17) fail to reference the context that concerned storage fees for the cargo and
internal work on invoice revisions that were halted upon Watson’s written complaint (sic) not
sent to Mr. Corbett or Wayne’s Automotive and subsequent direct communications between Mr.
Corbett and the owner of Premier—the party with underlying property interests—that had led to
resolution of the matter by March 4™ through payment in full, as shown in Exhibits 4 and 6 to
the Decision, as provided by Wayne’s Automotive in advance of the hearing. This matter,
therefore, was resolved almost a month and a half prior to SCPDS’s issuance of its Notice of
Proposed Disciplinary Action, dated April 23, 2016, in Exhibit 5 to the Decision; and

(18) the 'prior 60-day suspension of Wayne’s Automotive and unsuccessful appeal in 2015 in
Exhibits 7 and 8 to the Decision related to a closed location in‘Lexington and were not included
as bases for issuance of the Notice in Exhibit S herein.

As to Finding of Fact (18), therefore, the reference in Conclusion Of Law 9 32 to that “this
disciplinary measure may be used to support subsequent disciplinary action” is misplaced and is
an additional improper basis for any disciplinary action, concerning the case now before the
Department.



Thanks in advance, Colonel Oliver, for your review, reconsideration, and reversal of the
120-day suspension from the SCHP Wrecker Rotation currently to be imposed in the Decision
and dismissal of the matter.

Sincerely,

AUSTIN & ROGERS, P.A.

; £‘~WJ%'\/ -
Raf‘jon E. Lark, Jr.

Enclosures
cc: Warren Ganjehsani (w/Enclosures)
Marc Gore (w/Enclosures)-



Ray Lark ~ Enclosures With Appeal By Wayne’s
———————. AUOTI0tIVE Of SEDPSDecision,

From: Ray Lark

Sent: Friday, August 05, 2016 5:17 PM

To: ‘AnthonyGrice@SCDPS.GOV'; ‘CliftonHughes@SCDPS.GOV'

Cc: o Warren V. Ganjehsani; Marc Gore; Meg K. Durican

Subject: FW: Requests For Review Of This Message & Attachments & Withdrawal/Dismissal Of Notice

‘Of Proposed Disciplinary Action Against Wayne's Automotive Center, Inc.\Walter Jeffrey
. Corbett (Notice)--Important. '
Attachments: WVA PSC Legal Staff R. Watson no standing dck20130624162841.pdf; Settlement In Full

Payment'_($48;633.19) (ACH#redacted) .pdf; Youngblood v.S.C. Dep't of Soc.-Serv., 402-SC
311, 741 SE 2d 515 (2013) no standing.docx; Curtis v. State: 549 S.E.2d 591, 345'S.C. 557
(S.C.,-2001).docx; S.C. Pub. Interest Found. v. S.C. Dep't of Transp. 412 S.C. 18, 770 S.€.2d
399 (Ct. App., 2015) no standing & moot.docx

Importance: High:

Tracking: Recipient Delivery Read
‘AnthonyGrice@SCDPS.GOV'
'CliftonHughes@SCDPS.GOV
Warren V. Ganjehsani
Marc Gore
Meg K. Duncan Delivered: 8/5/2016.5:17 PM Read: 8/9/2016 11:02 AM

Captain Grice and Captain Hughes,

Warren has provided me with your email addresses so | could forward 2 emails with an Internet link and attachments

for your review and consideration prior to the hearing in the above matter scheduled for this coming Monday at 10
am at the Blythewood office. Thanks in advance for reviewing the messages, link, and attachments prior to the ‘

hearing.
Below is the first email previously sent to them on July 1%. | did not realize until today counsel had not-already

forwarded them to you, since we have requested the hearing and notice be withdrawn or dismissed, since Robert
Watson has no standing to bring it and/or since the matter was resolved by Premier’s payment to Wayne's in early
March—well before the April 25™ notice was sent.

IN PARTICULAR, PLEASE NOTE: The link below is to the West Virginia PSC in a towing case in which PSC staff took the
position Robert Watson, who filed a complaint, had no standing to bring the case, since he had no personal interest in
the underlying property damages at issue. Subsequently, Sentry Insurance Company was named Complainant and
Watson's motion was granted to delete him.

Regards. Raymon Lark for Austin & Rogers, P.A.
Attorneys for Wayne’s Automotive and Jeff Corbett

Raymon E. Lark, Jr.
Shareholder & Vice President
Austin & Rogers, P.A.

508 Hampton Street, 3rd Floor
Columbia, SC 29201
803/256-4000

803/252-3679 (fax)

email: relark(@austinrogerspa.com



CONFIDENTIAL & PRIVILEGED

Unless otherwise indicated or obvious from the nature of the foregoing communication, the information
contained herein is attorney-client privileged and confidential information/work product. This communication is
intended for the use of the individual or entity named above. If the reader of this transmission is not the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error or are not sure whether it
is privileged, please immediately notify us by return e-mail and destroy any copies, electronic, paper or
otherwise, which you may have of this communication..

From: Ray Lark: _

Sent: Friday, July-01, 2016 3:29 PM

To: Warren V. Ganjehsani; Marc Gore

Cc: Meg K. Duncan

'SubJect: Requests For Review Of This-Message & Attachments & Withdrawal/Dismissal Of Notice Of Proposed
_Duscuphnary Action Against Wayne's Automotive Center, Inc./Walter Jeffrey Corbett (Notice)--Important
Importance: High

Good éfternodh, Warren-and Marc. As | indicated yesterday when | spoke with Marc, we would reach out today to you
to request:the above matter be withdrawn.and/or dismissed and the hearing cancelled, based on several factors.

First, the written complaint has-been brought by Robert E. Watson (Notice @ 1). We have sought documentation for the
Notice, including this wntten complaint, as expressly referenced in my email message to Ms. Schmidt re our 3d FOIA
Request, dated June 24™, with copy to you. Mr. Watson is not a real party in interest; therefore, he has no standing.to
bnng such complaint: See attached West Virginia PSC Letter and Staff Legal Memo, regardlng him-and his status there.
As you can further see by viewing Case No. 13-0431-MC-FC and the link

http://www.psc.state.wv.us/Orders/default.htm online, Staff expressed its opinion, Sentry Insurance Co. became theA
Complainant, Watson’s motion was granted eliminating:him as the Complamant and the case was ultlmately settled at-
mediation.

Second, whereas in the-West Virginia matter, the transportation carrier and insurance carrier, Sentry, had a material
vcontroVersy-against- the Defendant tow company, in the current matter, there-is no-underlying transportation carrier or
insurance carrier with any issue.to step in. See attached full settlement payment from Premier to Wayne’s Automotive
for $48,633.19, made in early March 2016 —over a month before the SCHP/SCDPS issued its Notice on April 25, 2016. -
Unfortunately, it appears the.parties stopped conversing:among each other following Mr. Watson’s written complaint,
filed February'19 2016, according to the Notice @ 2.

Third, SCDPS/SCHP should withdraw/dismiss the current matter following your review and considération of the facts
‘herein, because it is moot and there aré no-exceptions warranting its'continuation. See, e.g., attached Youngblood v.
S.C. Dep't of Soc. Serv., 402 SC 311, 741 S.E. 2d 515 (2013), Curtis v. State, 549 S.E.2d 591, 345 S.C. 557 (2001), and S.C:
Pub. Interest Found. v. S5.C. Dep't of Transp. 412 5.C. 18, 770 S.E.2d 399 (Ct. App. 2015).

Undet these circumstaices, we respectfully request your review and consideration and withdrawal/dismissal of the
Notice; however, we would still like Responses to our 3d FOIA Requeésts in order-to proceed to work together regarding.
‘potential wrecker rotation list modifications and advisory'committee development and implementation over the next
séveral months:

Thanks and have a happy Fourth of July weekend!

Ray:



Raymon E. Lark, Jr.

Shareholder & Vice President
Austin & Rogers, P.A.

508 Hampton Street, 3rd Floor
Columbia, SC 29201

803/256-4000

803/252-3679 (fax)

email: relark@austinrogerspa.com
CONFIDENTIAL & PRIVILEGED

Unless otherwise indicated or obvious from the nature of the foregoing communication, the information
contained herein is attorney-client privileged and confidential information/work product. This communication is
intended for the use of the individual or entity named above. If the reader of this transmission is not the
intended recipient, you are hereby notified that any dissemination, distribution or copying of this
communication is strictly prohibited. If you have received this communication in error or are not sure whether it
is privileged, please immediately notify us by return e-mail and destroy any copies, electronic, paper or
otherwise, which you may have of this communication.



Public Service Commission:
Of West Virginia

201 Brooks Street; P. 0. Box 812
Charleston, WV 25323

‘®hone: (304) 340-0300
FAX: (304) 340-0325

June 24,2013
Robert.E. Watson _ Scott H. Kaminski, Esq.
Recovery Resolution Specialists; Inc. Counsel, Sentry Select Insurance Company
PO'Box 969 ’ Balgo & Kaminski, L. C.
Cornelius, NC 28031 « POBox 3548
Charleston, WV 25335.3548
Jerry- Adkins
JB's Towing Service
344 Sherwood Drive

Huntington, WV 25704

‘RE:  Case No. 13-0431-MC-FC
Robert E. Watson.
V.
Jerry Adkins, dba JB’s Towing Service

Gentlemen:

Pursuant to Rule 2 of the Commission's Rules of Practice and Procedure, we -are
enclosing a copy of the Staff memorandum in this matter. If you wish to respond to the enclosed
Staff memorandum, you may do so in writing, within ten-days, unless directed otherwise, of this
date.

Your failure to respond in writing to the utility’s answer, Staﬁ‘? recor_nmendations; or
other documents may result in a decision in your ¢ase based-on your original filing.and the other
documents in the case file, without further hearing or notice:

If you have provided an email ‘address you will automatically receive. notifications as
documents are filed in this proceeding. The -email notifications allow recipients fo view a
document within an hour from the- time. the filing is processed. If you have not provided your
email address, please send an émail to caseinfo@psc.state,wv.us and state the case number in the
email subject field. ‘

S8/jn.
‘Enclosure: Memo-



FINAL JOINT STAFF MEMORANDUM

TO: SANDRA SQUIRE : DATE: June 24, 2013
Executive Secretary

FROM:  LINDA S. BOUVETTE,
. o Staff'Attorney /&‘

RE: CASE NO. 13-0431-MC-FC
. ROBERT E. WATSON
\Z )
JB’S. TOWING .

On March 26, 2013, Robert E. Watson (Complainant) filed a verified formal

complamt against JB's Towing’ (Defendant) allegmg an overcharge for removing a trailer -

wedged in an underpass at the 20" Street Viaduct, Huntington, West Virginia. JB’s

. removed the trailer, unloaded.the materxal reloaded it into another trailer and-delivered it

to the customer’s warehouse.

On April. 3, 2013, JBs’ Towing (Defendant) filed. its. unverified response to the
formal complaint. Thé Defendant took the position that the tow was not a-third-party tow

since it spoke with the driver, the-owner of the- truck, the owner of the material loaded on °

the truck and the insurance company. -and advised them of the cost to do the work.
Acc'ording to the Defenda'nt the parties agreed to pay the bill. -

“ The Defendant: acknowledged that some, overbxllmg occurred in the labor charges -

'but revxsed billing for each invoice was submitted that corresponds to JB’s PSC-approved
tariff. JB’s claims it is owed Sl 799. 00 for storage on the traller which amount increases
each day:

Utilities Division Final. Re’comméndatio'fx :

In the attached Staff Final Mémorandum. reoexved by the Legal Division on Iune . '
24,2013, Jennifer Moore, Utilities -Analyst with the Commission’s Utilities Division,

stated she was unable to ascertain what costs were associated with the original tow, the
request to cover and protect the cargo and the reloadmg of the cargo for délivery to the
customer. In addition Ms. Moore noted that several pieces of equipment used during the
tow and.subsequent activities were not registered with the Commission and.labor charges
could not be verified.  Based on the lack of documientation and uncertainty of
information providéd by both parties, Ms. Moore recommended this matter be-set for
hearing.

03:53 PW JUN 24 2013 PSC EXEC SEC 0N



Case Number: 13-0431-MC-FC - -
June 24,2013 '

" Page 2

‘Legal Division. Final Recommendation

Legal Staff has reviewed Utilities Division Final Staff Memorandum and agrees
that neither Complainant nor .Défendant have been forthcommg with the necessary
information to adequately invéstigate the- allegations contained in the complaint and
therefore-a hearmg is needed t0: determine the facts. Legal Staff remains concerned that -
the real party in iriterest is not a party to this action and that the ‘Complainant, Robert
Watson, has no standmg to pursue this claim sirice he d1d not: pay- the money ‘to the
Defendant for which he is seeking reimbursement nor is he responsible for-the money
claimed owed by the Defendant.

LSB/cs.
Attackimen't

- CWS|

H: \LBouvene\CASES\2013\l3 -0431-MC-EC Final Joint Staff Memo doc



11:58 AM JUN 24 2013 PSC LEGAL DIV

PUBLIC SERVICE COMMISSION OF WEST VIRGINIA

FROM: Jennifer Moore, Utilities Analy&(‘\-/
Utilities Division L~

DATE: June 24, 2013

SUBJECT: CASE NO. 13-0431-MC-FC
’ Robert E. Watson
v.
“Jerry Adkins, dba JB’s Towing Service

On. March 26, 2013, Robert E. Watson (Complainant) filed a Formal
Complaint -before the Public Service Commission of West Virginia (PSC) -against Jerry
Adkins, dba JB’s Towing Service (JB’s - Defendant), The Complamant stated that JB’s.
is overcharging him on rates, hours, equipment and laborers associated with a vehicle
being towed on February 17, 2013..Complainant asked-that.invoices be reviewed. and that
any: amount overcharged be returned to him. He estlmated thi¢ amount to be at- least
$10,000.00 -

On Sunday February 17;2013-at. approxxmately 7:15pma tractor-tranler
_owned and operated by Miguel Moreno was involved in a single vehicle accident at the.
20" Street Viaduct in Huntington, West Virginia. The tractor-trailer became wedged in
- the viaduct and the cargo (Carbon) had to be unloaded and transferred to another trailer
" before the removal of the tractor-trailer could. begin. Per JB S representatxve this process
took approxnnately twelve (12) hours.

On’ the second day, February 18, 2013 which was also Presndent s Day, a
request was made for JB’s to tarp the.Joad to insure that it did not come into contact with'
any sunlight ormoisture. This was done-and pictures were sent as proof. Later that day,

. at the owner’s request;-JB’s was asked to deliver the load. This would include placing
freight back on pallets, and loading it into a-trailer. The freight was delivered on - '
: February 20, 2013 and an additional- 10 hours of labor and equipment. was incurred.

In revxewmg invoices and: mformatxon submitted by the Defendant, Utxhty
Staff has not been able to-determine whiat costs are associated with the original Sunday .
night fow, the réquest to tarp the load and the'reloading for delivery. Also several pieces
‘of equipmerit that were used are not registered with PSC and the labor charges could not
be verified. Defendant stated that the equlpment and the labor were: supplied from
friends and family and that they were paid in cash after the cargo was redelivered.

Based on the lack of supporting documentation and the uncertmnty ‘of
information provided by both-parties, Staff recommends-that- this matter be scheduled for
a hearmg

éL -
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$3-39.18; 1023840 Fran: - To0114046754963 : 8 2
Wayne's Autoriotive aid Towing Center S
Spill Containment Incident: ‘Management . Dae mvica #
1997 Richiand Avenue East. _ - :

2107201
Aiken, SC 29801 102016 | 504462
Bil To
RO C., INC
Prunm i .
123.CASI MEMORIAL BOULEVARD
FOREST PARK GA30397" :
282577
P.0. N, Terns ‘Rreject
‘ Duc Upon Recelpt
Dasariftion R Rate’ Ao
Rocovery o i i
€0 Tan Romtor HDS uscd for upsight winehing boih rasior during ) '436.00 9.156.00
first gt of. recovery. ind. !nilcrlss:pmofmcvoy and towin f ) )
danugeduﬁ!wlunmcmzmmzimPaGPST g i
Clias € Hoavy, Dty Trock HDS ised for. upfiiht winching bo 12 " 43600 5,232.00
morandmuwmwwmgcfmemwwmmy“ Ba: \ .
;Tmm’nmlcr 53fused for trmifesring he: Cargo I, 13 436.00 5.658.00
Recavery Supervisor IC ) i N - .175.00 ,3.675.00
Reegvery Technician BH 2. ' 150,00 3.150.00
Recovery ‘Technigian K) T 2 T 8500 1,785.60
Récovery Technician JH 21 85.00 1.785.00
Recavery Technician BR: : 8 85.00 680.00
Recavery Tecnician WR i 19 ' gs.00 1.615.00
Response Unit usi for transporting suppiiex. smaeh blocks: ¢i) ' 20/ 175.00 3.500.00
dry. abtorbints; booms; Batic doek blavas, broams, shovels; ¢ : :
Lador Hours for WRH 1.5 - '50.00 » 75.00
Labor Mours IS T . 5000 35000
Lubor Hours PW . 33 50.00 17500
Labor Hours. MR ? 50.00 350.00
Lihor Hours KS' LX) 50.00 175.00
Labor Sublet fram Verns Towing I '1:000.00] . 1,000,00
1.ouding Dock:Rental [ $7750.00 750.00
Backhos 420D ind Transport and Heavy Opersior 3 600.00 600.00
Rkid Siocr Tragk Loader and Tmspaﬂ $ 600.00] - 600.00
All QTY Is pur'hours of usage. ' ‘ .
I} QTY is pur] fusage . Total
Paymenta/Credits.
1 Balance Due -
Phone 8 | | Emet
8034226:0025  steriy@baynesiitomatviznicr.éom
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e issue before the Supreme Court in this
case was whether former foster parents hadi
standing to petition to adopt a child placed
for adoption by the Department of Social
Services (DSS) with a different family. Upon
review of the trial court record in this case,
the Supreme Court concluded that the former;
foster-parents, possessed neither:statutory or
constitutional standing, and therefore vacated
the order that granted the parents’ petition,
and remanded custody of the child to DSS for.
adoptive placement. "[R]ecognizing that
children develop rapidly, and. that stability

i
1 ;
e

directed] DSS to consider [the] child's present;
{best interests in placing her for adoption.” |

ON WRIT.-OF CERTIORARI TO THE
COURTOF APPEALS

Appeal from Pickens County
W. Marsh Robertson, Family Court Judge

REVERSED

H .
Iastcase

}gpd attachment are important components in}
their growth and development, [the Court;

_1-

Vanessa H: Kormylo, of Greenville,
Petitioners.

Sarah’ G. Drawdy, of The Drawdy Law Firm,
LLC, of Anderson, for Respondents.

for
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JUSTICE HEARN: In this case we
must decide whether former .foster parents.
have: standing to petition to adopt a child
placed for. adoption by the Départment of.
Social Services (DSS) with a different family.
We hold the former foster parents possess
neither statutory nor constitutional 'standing,
and reverse.

FACTUAL/PROCEDURAL
BACKGROUND

Child was born in 2006 and is the
youngest of five siblings. On August.28,:2007,
the children were removed from  their’
biological parents by' DSS. Thereafter,- on
October 12, 2007;:Child was placed for'foster
care with the Youngbloods and Child’s
siblings were placed with other foster care
providers: Child remained with the
Youngbloods continuously, although with
regular sibling visitation, until-June 24, 2009.

DSS informed the Youngbloods by mail
on April 27, 2008, that adoption was Child's
permanent care plan -and.advised them as to
what actions they needed to take in order to
be considered as adoptive parents for Child.

“The letter went on to state that "if the child in
-your home has a sibling or siblings placed in a

different foster honie, it will ‘be the first
priority of this agency to reunite and place
these ‘siblings together for the purpose of
adoption:” The Youngbloods applied to-adopt
Child and completed the required home
study; but they did not apply to ‘adopt her
siblings..

On- March 17, 2009, DSS informed the
Youngbloods that they had not been selected
as Child's adoptive parents and she had been
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placed with anothér: family.2 Specifically, the
letter stated:

Your adoptive home study has
been recexved and approved
Please note that you had applied
originally for the placement of
[Child]. However, this sibling
group ‘of five has been placed
Ibgether. Given these
circumstances, your approved
home study will be placed in our

Page3

state  office  files:  for.
consideration when a child with
the characteristics in' which you
are. interested in parenting
become available for adoption.

Thé adoptive family selected by DSS was the
Does.. Subsequently, DSS gave the

Youngbloods the requisite ten: days' -written.

notice of Child’s removal from their foster
care. From -this point. on, four separate,
overlapping actionis ‘were filed: DSS's
termination of parental rights suit, the
Youngbloods' administrative appeal of Child's
removal, the Youngbloods’ adoption action,
and the Does' adoption action.

_ First; on January 30, 2009, DSS filed an
action seeking to terminate the parental
rights of Child's parents. On May 8, 2009, the
‘Youngbloods filed an administrative appeal
with DSS's Fair Hearing Committee
concerning the impending removal of Child
from their home. Child was réemoved froi the
Youngbloods' home on June 24, 2009, and
placed, along with her siblings, with the Does.
Then, on July 6, 2009, the Youngbloods filed
thie;instant adoption action in family court for
the. adoption of Child, naming DSS as
defendant. On July-29, 2009, the Does filed
-an’ action petitioning the family court -to
permit them to adopt Child and her four
siblings:

‘the parties, Child's therapist,

On July 30, 2009; the Fair Hearing
Committee issued a final'administrative order:
denying. the Youngbloods' administrative
appeal. The Committee stated the issues
before it were whether DSS followed the.
requisite procedure. in removing Child and
whether DSS afforded the Youngbloods due
process. The Committee found DSS followed
the required procedure by giving the
Youngbloods ten. days' notice of the removal
and afforded them procedural and
substantive due process because it provided
notice and a:rational explanation—placement.
with her siblings—for the removal. Thé
Youngbloods did not appeal the Committee's
decision.

In the Youngblood's adoption action, the
family court entered an-expedited temporary
order on August 4, 2009, grarting them
custody of Child. The court also granted a

‘motion 1o 'intervene by the Does, found that
visitation between Child and her- siblings

would be in her best interests, and dirécted
and the
guardian ad. litem to :formulate .a visitation
schedule,

On August 24, 2009, ‘the family court
entered a final order in DSS's termination of
parental rights action granting the requested

‘termination. Additionally, the order provided:
'"Custody of the Defendant children shall be
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granted to-the South Carolina Department of
Social Services; with all rights of Guardian ad
Litemship, placement, care and supervision,
including the sole authority to consent to.any-
adoption . ..." '

.On May 4, 2010, the family court entered

a final adoption order for Child's:four siblings:

declaring the.Does to be the legal parents of
those four ‘children. However; the- family

.court-took no action regarding: Chlld due to.

the Youngbloods' pending adoption action.
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In. the Youngbloods' adoption action,
both the Does and DSS moved to dismiss on
the-grounds.the Youngbloods lacked standing
and were statutorily barred from .adopting
Child ‘because DSS had not consented to the
:adoption. The family court found the

Youngbloods' had standing pursuant to.

Section 63-9-60 of the South Carolina Code
(2012). The court distinguished Michgel P. v.
Greenville -County Department of Social
Services; 385 S.C. 407, 684 S.E.2d 211 (Ct.
App. 2009), in which the court of appeals

held. that. former foster parents did .not have.

standing to seek adoption of a child in DSS's
custody, on the basis that here, the
Youngbloods informed DSS of their desire.to
adopt Child, obtained DSS's approval to serve
.as‘adoptive parents prior to removal of Child,3
and timely pursued an administrative appeal
‘of the removal of Child. The family-court -then

considered Child's best interests-and granted.

the Youngbloods' petition to adopt Child,
subject to;sibling visitation.

The Does: and the. Youngbloods filed
cross-appeals with the .court: of appeals.
Relevant to our writ of certiorari, the: Does

asserted th_at thg family court erred in finding
the Youngbloods had. standing to adopt,.

granting the Youngbloods' adoption "petition
without the consent of DSS, and finding
adoption of Child by the Youngbloods was in
Child’s best interests. ¢ Youngblood v. DSS,
Op. No. 2012:UP-172 (S.C. Ct. App. filed
March 8, 2012).

In a per curiam, unpublished opinion, the.

court of appeals ruled against the Does on all
grounds. The court acknowledged the holding
in Michael P. that former foster parents do
not have standlng under section 63-9-60 to

seek adoption of‘a child placed-in an adoptive.

home by DSS, and noted that the

Youngbloods'
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"broad window to petition-the" family court
under section 63-9-60(A)(1) had closed.”

W/; »
lastCase

et w3 e

However, the court of appeals, apparently sua

-sponte, held ‘that ‘Section 63-9-310(D) of the
South Carolina
standing to the Youngbloods. According to
that section, when DSS denies consent to

Code (2010) provided.

adopt to-a person eligible under section 63-9-
60, it has. "an affirmative ‘duty to inform the
person who_is' denied consent of all of his
rights for judicial review of the denial.” S.C.

Code .Ann. § 63:9-310(D). Based.on that
provision, the court of appeals held:

any person who s initial]y
eligible ‘to adopt iinder ‘section
63-9:60 and who is aggrieved
by a child-placing agency's
decision to deny them consent’
to adopt a specific child may
petltlon the family court to.
review  the chlld—placmg
agency's decision in order to
determine whether it was in the
child's best interests.

Finally, the court affirmed. the family- court's
finding: that placement with the Youngbloods
was in-Child's best interests, holding the Does
failed to présent sufficient evidence to meet
their burden on this issue.

ISSUES

1. Did-the court of appeals err in holding the
Youngbloods had standing' to petition ‘to
adopt Child?

II. Did the court of appeals err in affirming
the family court's grant of the Youngbloods'
petition to adopt despite the lack of consent:
by DSS?

'LAW/ANALYSIS
I. STANDING
Standing, a fundamental prerequisite to
instituting an action, may exist by statute,

through the principles of constitutional
standing,. or through the public importance
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exception. Freerndntle v: Preston, 398 S:C.
186, 192; 728 S.E.2d 40, 43 (2012). Statutory
standing exists, as thé narfie implies, when a
statute confers a right to sue on a party,-and
determining whether a .statute confers
standing is an exercise in statutory
interpretation. See id.at 194-95, 728 S.E.2d at
44-45;.Steel Co. v: Citizéns for a Better Env't,
523 U.S. 83,.97 n.2 (1998) (stating the issue
of statutory standing as "whether this plaintiff
has a cause of action under the statute").
‘Whén no statute confers standing, the
elements of constitutional standing

‘Page'6

must be mets To -possess: constitutional
standing, first,.a party must have sufféred an
injury-in-fact  which. is a  concrete,
particularized, and actual or imminent
‘invasion of a legally protected interest. ATC

South Inc: v. Charleston Cnty, 380 S.C. 191,

195, 669 S:E.2d 337, 339 (2008) (quoting
Lujan v. Defenders of Wildlife, 504 U.S. 555,
560 (1992)). Second, a causal connection

must exist between the injury and the
challenged conduct. .Id. Findlly; it must be
likely that: a -favorable .decision -will redress’

the injury.-Id.

First, while the family court found

statutory standing pursuant to section 63-9-.
60, we hold that statute does not give the,

Youngbloods standing; instead, it specifically

deprives them of standing. Section 63-9-60

provides:

(A)1) Any South Carolina
resident may petition the court
to’ adopt a child.

(B) This section does not apply
to a ‘child placed by the State
Department of Social Services
or any agency under contract

with the department for
purposes of placing that  child-
for adoption.

_4_

resident,
grant -of standing inapplicable to a child

Thus; while section 63-9-60(A) broadly
grants standing ‘to "any South' Carolina
" section 63-9-60(B) makes that

placed for.adoption by DSS. See:Mictiael P.,
385 S.C. at 415, 684 S.E:2d at 215 (holding
former foster parents did not havé standing to

-adopt under: section 63-9-60 because the,

child had been placed by DSS for adoption).

The court of appeals dealt with the
interplay of 63-9- 6o(A) and (B) in Michael P.,
wheré a. child was removed from his mother
by DSS and. placed iin foster care. Id. at 410,
684 S.E.2d at 212. When DSS approached the
foster parents about adopting the child, they
declined. Id. DSS then removed ‘the child
from the foster home and placed him for.
adoption. Id: Unhappy with the; placement
the former foster parents petitioned to adopt
the child. Id. The prospective-adoptive parent
selected by DSS intervened and moved to

dismiss the action on the ground the. foster:

parents lacked standing. Id. at 411, 684
S:E.2d at 213. The foster parents asserted
they had standing both under section 63-9-60
and because they were foster parents. Id. at
412, 684 ‘S:E.2d at 213. The family court
granted the motion to dismiss, and the foster.
parents-appealed. Id. at 412-13; 684
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S.E.2d at 213-14. The court of appeals first
dismiSsed the foster parents’ argument that
subsection (B) does not apply to section 63-9-
60 in. its entirety. Id. at 415, 684 S.E.2d at
215. Relying on subsection (B), the court of
appeals heéld that "not just ‘any 'South
Carolina resident’ can petition ‘to adopt a.
child-when the child has been placed by-DSS
in another home for the purposes of
adoption,” and therefore, concluded the foster
parents did not have standing under section
63-9-60(A) because the.child had been placed.
by DSS in anothier home for adoption. Id.

Here, the family court distinguished the
Michael P. decision, finding that under the
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facts of this ‘case, section 63-9-60 éreated
standing because the Yourgbloods informed
DSS of their desire to. adopt Child; received
DSS's approval ‘to adopt priot to ‘the
placement of Child, had their foster care
contract terminated, and pursued an
administrative challenge to Child's removal. It
is important to .note that while the
Youngbloods received DSS's.approval to serve
as adoptive parents generally, they did not
receive approval to adopt Child. While both
couples were approved for adoption, only the
Does had "DSS's consent to adopt Child.
Because the statute does..not” permit ‘any
exceptions and plainly states that the section
63-9-60(A) grant of standing does not _apply
‘to children placed by DSS, the family: court
-erred in grounding standing on:section 63-9-
60.

The court of appeals, as:an alternative to

_section 63-9-60, held, based on .DSS's denial

of consent for the, Youngbloods to adopt
Child, that -section 63-97310(D) creatéd
standing. In short, the court of appeals held

that under section 63-9-310, a person denied-

consent to adopt by DSS has a statutory right
to petition the family court for judicial review
of that denial. We disagree.

‘Section 63-9-310 provides:.

(B) Consent or relinquishment .
for the purpose.of adoption is
required of the legal guardian,
child placing agency, or_legal
custodian of the child if
authority to execute a consent
or Telinquishment has been
vested legally in the agency or

person and:
(1) both the
parents of the
child ‘are
deceased;. or

(2) the ‘parental
rights of both the
parents have been

_5_

judicially
terminated.
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(D) If the consent of a child
-placing agency required by this
subsection. is not ‘provided to
any person gligibl_e under
Section 63-9-60, the agency has
an_affirmative duty to inform
the person who' is denied
consent of all of his rights for
judicial review of the denial.

S.C. Code Ann. § 63-9-310. The statute
defines consent as: “"the informed and
voluntary release in writing of all custodial-or
guardianship rights, or both, with respect to.a
child by the ¢hild placing agency . ... " S.C.
Code Ann. § 63-9-30(6) (2010).6

First, section 63-9-310(D) does not apply
to, the Youngbloods because they weré not
persons eligible under ‘section 63-9-60. They
were denied consent to adopt Child in DSS's

March 17, 2009 letter, and Child had already
been placed with the Youngbloods as-of that-
date. Therefore, under section 63-9-60(B),

the Youngbloods were:not persons eligible to
adopt Child when they were denied consent:

Furthermore, 'section 63-9-310(D) does
not provide a right to judicial review. While it
does direct DSS to inform a person. denied
consent of "all of his rights to judicial review,”
a statutory directive to inform ‘persons- of
their rights does not in itself create rights.
Although it is curious that the ‘General
Assembly would direct DSS to: inform"persons:
of their rights to judicial review if no such.
rights exist, where the plain language of a
statute is unambiguous we are ¢harged with
implementing it. Hodges v. Rainey, 341 S.C..

.79, 85, 533 S.E.2d.578, 581 (2000). Here, the

statute unambiguously does ncthing more
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than direct DSS to ‘inform persons ‘of any
rights they may have.

Therefore, wé must look elsewhere to
determine whether a right to judicial review

and-standing exist. The parties did not direct.

us to a statute providing a right to judicial
review and reviewing the entirety of the South
Carolina Children's Code as well as the
applicable regulations, we found no mention
of judicial review for the denial of consent to

adopt, other than section 63-9-310(D); To the,

contrary, DSS's regulations. provide:

A.  Application. ‘to Become
Adoptive Parent - Right to
.Appeal

Page 9.

(1) A person is entitled to appeal
the Department's decision to
deny or terminate its approval
of that person to become an

.adoptive parent.
(2) A person.is: not entitled to
-appeal  the:  Department's.

-decision to, deny ‘its consent or
‘refuse approval of the applicant
for adoption of a:specific child . .

10 S.C. Code Ann. Regs. § 114:150,(2012)..

Lacking a -statutory right to judicial
review, we must determine -whether the
denial of consent implicates a-legal intérest
held by. the. Youngbloods, and thus whether
due process requires judicial review. and they
possess: constitutional standing. See ATC
South, 380 S.C. at 195, 669 S.E.2d at 339
{constitutional standing requirés an ifjury to
a legally protected interest); Sullivan v. S.C.
Dept. of Corr.;-355 S.C. 437, 444-45, 586
S.E.2d 124, 127-28 (2003) (a prisoner-was not
entitled to judicial review of the denial of his
application to participate in a treatment
‘program: because: he did not-have a protected
‘interest in participation in the program); Al-

Shabazz v. State, 338 S.C. 354, 368-72, 527
SE2d 742, 749-52 (1999) (holding that
because ‘4 prisonet's good-time-credits are a
protected ‘liberty interest: under the
Fourteenth Amendment, procedural. due’
process requires.judicial review when they.are
taken as punishment).

First, the court of appeals' holding that
any person denied consent to adopt has.
standing to seek review of the agency's
decision is erroneous because there is no
general legal interest in. the adoption -of any
child. Rather, any protected interesta_person
may have in .a child must arise from some
legally- recognized: connection between the
child and- the adult. ‘See’ Smith v.. Org. of
Foster. Faniilies for Equal. -& Reform, 431

‘U.S. 816, 841-47 (1977) (indicating that only

some relationships between -an adult and a

child are legally protected).

However; the Youngbloods were not just
any persons—they. were Child's foster parents.
While the foster care relationship
undoubted]y often results in -emotional
attachments between ‘the ‘foster parent and

foster- child, the relationship is only a

temporary, contractual relationship created
by the State. See Smith, 431 U.S. at 845- 46
(recognizing the foster care relationship as
derived from state law and. contractual
arrangements), Michael P., 385 S.C. at 416,
684 S.E.2d at 216 (same); 10 S.C. Code Regs.

.114 550(A)(1) (2012) (deﬁmng foster care as

"a temporary living arrangemerit within the
structure and atmosphere of a private family.

home, [which] is utilized while. permanent

placement:plans are being formulated for the:

involved children™. Accordmgly the foster
‘parent relationship,.
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absent statutory law to the contrary, is

insufficient to create a legally -protected
‘interest-in d child and therefore, does not
create;standing to petition to adopt.
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‘Whilé these conclusions necéssarily flow
from the South. Carolina Children's Code and
‘our.standing and due process jurisprudence,
they are also supported by the-pdlicy behind
thé ‘Children’'s Code. The General- Assembly
has entrusted DSS. with the care and
placement of children removed from. their.
homes. See S.C. Code Ann. § 63-7-660 (2010).
(DSS ‘may remove a-child from his or her
home and has legal custody of the child
thereafterif there is probable cause to believe
‘abuse or neglect hasoccurred);: -§ 63-9-310(B)
(DSS ‘must consent to ‘the adoptxon of any
child in. DSS's custody); § 63:9-1810 (2010)
(DSS has authority to promulgate regulations
governing the adoption of children); § 63-11-
60'(2010) (DSS may place children.in foster
homes and remove them: whén it believes a
child’s welfare so-requires). Furthermore, the
Child. Protection and Permanericy Chapter of
the Children's Code, Section 63-7-10, et seq.,

under which the termination of parental.

rights provisionis are found, states that its
purpose is to "ensure permanency on a timely
basis for children-when renioval from their
homes is necessary.” S.C: Code Ann. § 63-7-
10-(B)(3) (2010). Perrmttmg any. person; or
even-just foster parents, to petition to adopt a.
child placed elsewhere: for. adoption by DSS

directly contradicts the power and discretion '.
given ‘to DSS and undermines the goal of

rapidity in permanently resolving children's
placement issues. .

The Youngbloods argue that denying
them standing to petition to adopt will result

in Child's best interest never being considered.

and give DSS unfettered power to make
decisions affecting the welfare of children.
However, those fears are unfounded. In
administering its adoption program, DSS is,

statutorily charged with serving the ‘best

interests of the child. S.C. Code Ann. § 63-9-

1310 (2010) ("It is the purpose.of this aiticle’
to achieve the objective of the best interests of

the child, as the primary client. Adoption

programs must be structured so that all

questions of -interpretation are résolved with
that objective in mind."). Additionally, the

-7.‘

Children's Code requires that at the adoption
hearing, the family court -must. consider:
whether "the best interests of the adoptee are
served by the adoption,” before deciding to
grant or deny.DSS's proposed adoption. S.C.
Code Ann. § -63-9:750(B)(6). (2010).
Furthermore, in every adoption_proceeding
the child must -have'al‘guardian ad litem and
also, .if necessary, an attorney, representing-
his or her best interests. See S.C. Code Ann. §
63-7-2560(B) (2010). Therefore, while DSS.
may make ‘the: initial: adoption: placement
decision for a child in its custody, .DSS's
decision’is 'subject to judicial review and.will.
be denied if not in the child's best interests.

Page 11
II. CONSENT
Because the Youngbloods' lack of

standing is dispositive, we need not reach the
issue ‘of DSS's -consent. See -Futch wv.
MecAllister Towing of Georgetown, Inc:, 335
8.C. 598, 613, 518 S.E:2d 591, 598 (1999)
(declining to address the remaining issues
where a prior issue was dispositive).

CONCLUSION-

In order to ensure that.our State resolves
the permanent placement of children in its
custody promptly, the General Assembly has
entrusted DSS with discretion in makmg ‘the
initial decision as to the adoption: of such
children, and the rights of ‘others to petition
to adopt have been limited. If any person
could petition to adopt a child in DSS's
custody despite DSS having placed the child
with another, the placement of such .children
would become protracted contests, like the
instant case, in which the vital interests of
stability, permanency, and attachment would.

‘be irretrievably lost to the passage.of time.

Nonetheless, we are deeply troubled by the
notion of again uprooting and.moving Child.

Accordingly, we vacate the order granting
the Youngbloods' petition to adopt Child, and
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we ‘remand the- custody of Child to DSS for
adoptxve placement. However, recognizing
that children develop rapidly,: and that
stability and -attachment are

components in  their growth. and

development, -we direct DSS to consider-

Child's present best interests in. placing ‘her
for adoption,

TOAL, C.J., PLEICONES, BEATTY, and
K.I’I'I‘REDGE JJ., concur.

Notes:.

~ & Initially, -one of Child's brothers was
placed with.the Youngbloods as well, but due
to his behavioral problems, he was moved to a
different placement after only a-few weeks:.

2 Rather- than its ordinary meaning
connoting a change in physical location, the
verb "place"” is used by the:statutory language
and, DSS to mean.the selection of an. adopnve
‘famlly While Child had been placed with
another family as of March 17, 2009, she
physma]ly -remained in the care. of the
Youngbloods af that'time.

3 Presumably, this refers to the approval
of the Youngbloods' home study and thus, to
their approval to adopt. a child: The
Youngbloods never received DSS approval to
adopt Child.

4 The Does did not seek certiorari on-the
issue' of Child's: best interests, and the
Youngbloods did not seek certiorari on any of
the issues presented in their appeal.

& While the:public importance exception
may provide standing where the elements of
constitutional standing are not met, the
exception was:not raised in this action.

& Additionally, the. South Carolina

Children's-Code Tequires that a consent be a
sworn

document  containing  specific

unpo_rtant .

information. S.C. Code Ann. § 63-9-330
(2010).
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"WALLER, Justice:

“This -appeal follows ‘the circuit court's
reversal of the decision of the Board of
Governors (the Governing Board) of the
South Carolina Reinsurance Facility (Facilif_:y)
torevoke D. Carroll Garris's (Garris) status:as
a designated agent. We-affifm'ih part, réverse
in,part, and remand for further proceedings.

FACTS

Garris, a licensed .insurance agent, is a
designétéd agent of

hstcase

_1-

‘duplicate ‘coverages,

(333 S.C: 437]

Facility4 Prompted by an audit performed by
one of Facxhtys semc1ng carriers, Facility
began investigating allegations of
underwntmg irregularities at Garris's agency
in mid-1993. Facility issued a. notice of
hearing and :rule to show cause seeking to
revoke Garris's status as'a designated agentiin
December 1993. Facxhty alleged Garris had
improperly classified private risks as
commercial risks (which have lower
premiums-that are-not subject to recoupment
fees), insured "phantom” vehicles; wrote
endorsed -policies to.
insure additional vehicles after a policy had
been canceled, and \nolated trust accounting

‘procédures.

The Governing Board voted.in. November
1994 to revoke Garris's status as a-designated
agent. ‘Garris petitioned the circuit court for.
review. The ¢ircuit court, following additional
dlscovery, reversed the Governing Board's
decision in November 1997: Both. parties now
appeal the circuit court's decision.

ISSUES:

1. Did the circuit court err in
ruling that Governing Board
members who voted to revoke
Garris's status as a designated
agent acted as prosecutor -and
adjudicator in violation of.
Article I, Section 22 of the state
‘constitution?

2. Did the ‘circuit court ert in
ruling that the doctrine -of res
judicata bars Garris's argument
about the. compdsition of the
Governing-Board?

3. If res judicata does ‘not bar
Garris's argument, did the
dircuit court err in ruling that
the composition of the
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Governing  Board  violdtes
Article II1, Section i of the state
constitution?

4. Did the circuit court err in
ruling that proxies were.
properly exercised and a.
-quorum was.present at Garris's
hearing ‘before the Governing
Board?

1. ARTICLE I, SECTION 22

The circuit court reversed the Governing:

Board's decision to revoke Garris's status as-a
de51gnated agent; finding the procedure
followed by Facility unconstitutional.. Urider
the state constitution, a person shall not: “be
subject to the same person for both
prosecution and -adjudication.” ‘S.C. Const.
art. I, § 22.2 Facility now argues the circuit
court erred for three reasons.

A. FACILITY IS AN
ADMINISTRATIVE AGENCY
Facility contends it is a private

organization that merely: acts as a statutory
agent for the automobile insurance industry:
Facility argues it receives no 'state funding,
has no rule-making authority, -and is subject
-to regulation by. a state agency, the' South
Carolina Department of  Insurance:
Consequently, Facility argues it is not an
"administrative agency”
Article I, Section 22 under the statute creatlng
itor the ‘Administrative. Procedure Act (APA),
S.C.Code Ann. .§§ 1:23-10 to -660 (1986 &
Supp.1997): We disagree:

An agency "means each state board,
commission,, department, executivé
department' or .officer, other than the
legislature.or the courts, authorized by law to
make regulations.or to determine contested
cases:” S.C.Code ‘Ann. § 1-23-10(1) (1986)
(emphasis added); accord S.C.Code Ann.§ 1-

for purposes of

-automobile. insurance pohcres
-Carolina, and changes ‘in rates are.subject to

‘rémedies);

23-310(1) (Supp.1997) (agency "means-each
state board, commission, department .or
officer, other than the legislature or the
courts,

[333 S.C. 439]

but to include the Administrative Law Judgeé

Division, authorized by law to determine

contested cases"). It is true that Facility; a
statutory creature, "is subject to regulations
and orders promulgated by the director [of
the: Department  ‘of Insurance] or his
designee.” S:C.Code.Ann. §§ 38-1-20(16) and
XX-XX-XXX (Supp.1997).

'Facility clearly possesses rule-making
authority iri the area of autorobile insurance,
a subjéct that touches the life of most South
Carolinians. See S.C.Codé.Ann. §. 38' ~77-520
(Supp. 1997) (every automobile insurer in

‘South Carolina is bound by Facility's plan' of

operation as approved by the director of the
Department of Insurance: and by rules
lawfully prescribed by "Facility's Governing
Board); S.C.Code Ann. § 38-77-596 to -610
(Supp.1997) (Facility must ‘calculate and file
recoupment fees that are ‘assessed on. all
in South

public hearing pursuant to APA). See dlso
Garris v. Governing Board of South Carélina
Reinsurance Facility; 319 S.C. 388, -461
S.E:2d 819 (1995) (applying APA-to remand
case for failure to exhaust administrative
Moore wv. South Carolina
Reinsurance Facility;, 297 S.C. 276; 376
S.E.2d 510 (1989).(applying APA'in deciding
whether Facility properly refused to -certify

.each of designated agent's existing locations);
‘Grain Dealers Mit. Ins. Co. v. Lindsay; 279

S.C. 355; 306 S.E.2d 860 (1983) (upholding
Facility's power to enact rules regarding the
distribution of Facility losses);. Mungo v.
Smith, 289 S.C. 560, 347 S.E.2d 514
(Ct.App.1986) (applying APA to decide that
designated agent's status-may not be revoked
arbitrarily, but must be based ’upon’
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510 (Supp.1997) (designating Facility as a
"using’ agency,” which is defined as "any
governmental body of the State which utilizes
any supplies, services, or construction
purchased” under state Procurement Code).
Facility has the authority to. assign the

status of designated agent to-an individual, as
well .as the authority to revoke that

designation. S.C.Code Ah‘n, §§.38-77-590 to =’
595 (Supp. 1997). Facility;argues-.it does .not
decide "contested. cases” ‘as such: cases are:

defined in the APA. See S.C.Code:Ann. § 1-23-
310(2) (Supp.1997) (contested case "means a
proceeding, including but not restricted ‘to
ratemaking, price fixing, and licensing, in
which the legal rights, duties or privileges of a

[333 S.C. 440]

party-are required by law to be determined by

an agency after an opportunity for hearing”).
Nevertheless, Facility assured Garris during
the course of its investigation- that "a full
contested type hearing will be:offered to you
at which time your response can be:as full and
complete as you -deem appropriate.” Facility
concedes in its brief that, while it does not
believe it is an administrative agency, it "has
no -objection to following due process
standards- applicable under the -APA in all
hearings before the Board."

We.lave interpreted Section-1-23-310(2)
‘to mean that a "contested case"is one in
which an agency i$ ‘required by ‘law to
determine a party's rights after an
-opportunity for a hearing. League of Women
Voters of Georgetown County v. Litchfield-

by-the-Sea, 305 S.C. 424, 426, 409 S.E.2d.

378, 380 (1991); Triska v. Dep't of Health
-and .Envtl. Control, 292 S.C. 190; 196, 355
S:E.2d 531; 534 (1987). No statute .explicitly

requires Facility to hold a hearing ‘before

revoking an .agent's status -as 'a designated
agent; therefore, Garris's case is not a
"contested case” as defined in the APA.

-3_

However, we als6 have:held that Afticle 1,
Section 22 requires an administrative agency
to give procedural due process to parties that
come before-it.even though a matter may not
be a "contested case™ as defined in-the APA.
See League of Women Voters of Georgetown
County, supra. (finding that certification
process as:outlined in then prevailing statutes
and regulations was not a "contested case".as
defined in-APA,; which meant League was not
entitted to. a hearing under APA; but
concludihg ‘League was’ entitled to ‘notice, a
hearing, and judicial review under Article I,
Section 22); Stono River Enutl. Protection
Ass'n v..South Carolina Dep't of Health and
Enutl. Control, 305 S.C. 90, 93, 406 S.E.2d
340, 342 (1991) (Stating same prinéiple).

We affirm the- circuit court’s ruling and
hold that Facility is an administrative agehey

"because it meets the rule-making component

of the APA definition. See Mungo v. Smith,

‘supra. (where-a statute contains two :clauses

which: prescribe its applicability and the
clauses.are-connected by.the disjunctive."or,"
application of the statute is not limited to
cases falling within both: clauses, but :applies.
to cases ‘falling within either). Accordingly,
Facility must comply with the procedural due’

[333S.C. 441]

process protections established in Article I,

‘Section 22 even though Garris's case.is not'a

"contested case" as de‘ﬁx}ed in the APA.

B. SAME PERSONS AS

PROSECUTOR AND ADJUDCATOR

Facility argues the "same persons" were
not engaged in both the prosecution and
adjudication of Garris's case. We disagree.

The Governing Board -oversees Facility
operations by considering matters in various
committees, which make recommendations to
other committees and the Governing Board.
Governing Board member James Lingle was
present as.a :member at- an Audit Committee
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meeting October 20, 1993. Governing Board
members Jim Thompson, Clark Hobbie,
Thomas Kepley, C.M. Dinwiddie, and Frank
Lee were present as observers at-the meeting.
Larry Griner, who is not a Governing Board
member but ultimately ‘exercised another

mémber's' proxy and voted on ‘the. Garris.

matter, also ‘was present as an observer.
Garris‘was not presett or represented at the
meeting,

At that meeting, a Facility auditor who
had examined Garris's records and practices
reported her findings in detail. The Audit
Committee, following a "lengthy discussion;”
unanimously voted to refer the matter the
Designated Agent Committee, the. ‘Operating

Committee, and the :state Department of

Insurance.

Governing ‘Board members Jim
Thompson, Robert Herlong, Phillip Love,
Thomas Reichard, and Arthur Ivey were
present -as members at an Operating
Committee meeting October 29, 1993.
Governing Board members Steve Dennis,
Hobbié, Randall Thompson; and Lee were
present as: observers at the .meeting. Non-
member- Griner again was present as‘ an
observer. Garris was not present or
represented at the meeting.

At that meeting, a Facility official
discussed the auditor's report on Gartis,
called members' attention to the auditor's
written report that was attached as an exhibit
to the agenda, and. described the Audit
Committee's earlier motion. Committee
members discussed the ‘Garris matter in
.executive session.

(3338.C. 442)

Governing Board :members Hobbie; Kepley,
and. Lee- were present. as members at a
Designated -Agent Committee meeting
‘December 13, 1993: Non-member Griner

5 L
Iastcase

again ‘was present as an observer. Garris
appeared and answered the committee's
questions.

At that meeting, the committee discussed
the matter in executive session, then had a
"lengthy discussion” about it in’ open session.
The. committee voted -unanimously to
recommend that the Governing ‘Board revoke
Garris's status as' a designated agent. "The
committee further recommended that the
Governing Board -hold a special méeting ‘to
consider the matter. Facility served a notice
and rule to show c¢ause upon Garris on
December 20, 1993, requiring him to appear
before the Governing Board.

Of thé members named above, Dennis;
Jim Thompson, Herlong, Hobbie, and Love

attended ‘the three-day hearing on the Garris

matter in August 1994. All voted in favor of
revoking Garris's status ds a:designated agent
on November 21, 1994. .Nonamg}nber'Gﬁngn
also attended the hearing as the holder of
Randall Thompson's proxy. Griner exercised
the.proxy to-vote in favor of revoking Garris's
status. “‘The Governing Board voted:8:2 to

‘revoke Garris's status.

Reichard and Lee also attended the entire
hearing: Reichard did not vote because Garris
was a ‘designated agent of his company. See
S.C.Code Ann. § 38-77-585 (Supp.1997)
(prohibiting member from voting on any
issue  materially affecting the ‘member's

.employer). Lee recused himself because: he
-had considered the matter-in committee. Lee

also was chairman of the Designated Agent

“Committee-at the time, and had referred the

Garris' matter for ‘investigation: as. early. as
May 1993 ‘after hearing reports of
underwriting irregularities at Garris's agency.
Lee testified the.purpose of the. ;Desxgnated"
Agent Committee Imeeting ‘was to gather
information about Garris's case.

Kepley did not attend the hearing but

gave-his proxy to Love, instructinghim before
the hearing to vote to revoke Garris's status.
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Love refuséd to accept the -proxy in. that

fashion, so Kepley gave him an unconditional
proxya3

(333 8.C. 443]

The bottom line.is that five Governing board
members and one non-member atténded, as a

member or observer, one or more committee
neétings at which thé Garris matter was
-discussed extensively in open and executive

sessions. All six ‘voted to revoke -Garris's
status as a designated agent. Of those six, four
(Jim Thompson, Herlong, Hobbie, and Love)

were memibers of the committees which
considered the Garris matter. In-addition, two.

otheér Governing Board members ‘attended
one or more committee meetings: and the
entire hearing; butdid not vote:

Facility ‘now - contends_ the; circuit court
erred in  finding  the  procédure:
unconstitutional because none of the

committee members —except Hobbie—voted-
‘or participated in the hearing. The Governing
Board would have revoked Garris's status
even without Hobbie's vote; Facility argues..

Facility addresses only the. Audit and
Designated Agent Committee meetings in its

brief. At-oral argument, Facility dismissed the
‘Operating Committee ‘meeting ‘as irrelevant

because no vote:was taken.

The céurt ‘may reverse or. modify the

‘decision of an administrative agency when an
appellant's .substantial ‘rights have been
prejudiced because the .agency's findings,.
inferences, conclusions, or decisions are,.
‘among  other things, in -violation of
constitutional -or -statutory provisions, or
made upon -unlawful procedure. S.C.Code
Ann.§ 1-23-380(A)(6) (Supp.1997).

“[A] fair trial in a-fair tribunal i$ a basic
‘requirement of due process, [and] [(tlhis

applies t6 administrative- agéncies which
adjudicate as well as to courts.” Withrow v.

lastcase

-5-

‘Larkin, 421 U.S. 35, 46, 95.8.Ct. 1456, 1464,
43 L.Ed.2d 712, 723 (1975) (upholdmg
process in which state iedical board
suspended  physician's  license  after
investigating and hearing the case). The fact
that  investigative,. prosecutonal and
adjudicative functions are: performed within
the same agency, or even.performed by the
same persons within an agency, does not,
without .more, constitute a violation ‘of due

process. “That is not to say -that there is

nothing to the argument that those
(333 S:C.444]

who have investigated .should. not then
adjudicate,” and.-a court facing special facts
and circumstances ‘in a particular case may
determine that-dual roles: are impermissible.
Id. at 51-58,'95 S.Ct. at 1466-70, 43 L.Ed.2d
at 726-29. Agency officials or members who
adjudicate a matter are “presumed_to be.
honest, fair, and unbiased: A party
challenging. the combination of -investigative'
and adjudicative functions must convince the
court that, under a realistic appraisal of
psychological ~tendencies and  human.
weakness, conferring both functions on the
same ‘individuals poses such a risk that it is.
likely to violate due process. Id. at 47, 95 S.Ct.
at 1464, 43 L.Ed.2d at 724.

‘While Withrow v. Larkin established the
parameters of ‘due process: safeguards in
administrative proceedings under the: federal
constitution, .Article I, Section 22 of our
constitution explicitly - addresses procedural.
due process in such proceedings. Section 22
provides for: notice, an opportunity to be
heard, an impartial -adjudicator, and- Jud1c1al
review.. We have recognized that. Section 22's,
an additional gharanteé of important due
process rights; enacted in 1970 as legislators
and judges noticed the inéfeasing prevalence
and influence of administrative a'ge;xic'_ies in
daily life. Se¢ Ross v..Medical Univ. of South
Carolina, 328 S.C: 51, 492 S.E.2d 62 (1997)-
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In Ross, wé found the purpose of Section
22 "is to ensure adjudications are conducted
by-impartial ‘administrative bodies. Partiality
exists where, among otheérs, an adjudicator
has ex parte information as a result of prior
‘investigation or "has .developed, by prior
involvement in the case,.a *will to-win." Id. at
69, 492. S.E:2d at 72. We did not find a
‘violation of Section 22 where the university's
president investigated a tenured ‘professor's
conduct, terminated. the professor, and then
‘testified against him at a committee hearing.
The president did not later participate as an
adjudicator, and he did not improperly
consider ex parte information. -Id. However;
we did-find a violation of Section 22 where a
university: vicé-president irivestigated the
professor's case; testified as an adverse
witness at a committee hearing, and sat as_the
intermediate. judge in. a three-step
disciplinary procedure: Id. at 70, 492 S.E.2d
at 72.

‘We hold that Facility violated Article 1,
-Section 22 because the same persons served
as prosecutor and adjudicator. We

(333 S.C. 445]

disagree ‘with Facility's effort to -ighore the
Operating. Committee meeting, which
obviously was.: part of the investigative and
‘prosecutorial “processes’ because the "Garris
matter was- referred to it. When all three
committee meetings are considered, it is clear
that five Governing Board. members and one
non-member attended, as a. ‘member or
observer, one or more committee meetmgs at
‘which- the Garris ‘matter was: ‘discussed
extensively in open and executive sessions. At
only. one of those committee meetings was
Garris given a chance to respond. All five
members -and the one non-member later sat
-as adjudicators- and voted to revoke Garris's
status as a designated agent.

We also disagree with Facility's effort to
describe -the process as .omne in which
Goverhirnig Board members were "merely

her,
'publicl_y)_.

that
intimately involved. in the investigative and

‘exposed” to the ¢harges and facts of the case.

Kepley's attempt to give :a fellow board
member his proxy to voté in favor of revoking

Garris's status plainly shows that at least one

member had formed an opinion before the
hearing. But Kepley's- action; while relevant
and revealing, is not primarily what leads us
to conclude that Garris did ‘not. receive

.procedural due process because members or

officials.of an agency who adjudicaté a matter
are presumed to be honest, fair, and
unbiased. See Withrow v. Larkin, supra; City
of Alma v. United States, 744 F.Supp. 1546;
1561 (5.D.Ga.1990) (an agency official is not
deemed unfit to perform her statutory duty

‘merely because she. previously has -taken a

position on issues related to the -case béfore:
even if she expressed. her opinion

Instead, what leads us to conclude that
Garris.did not recéive procedural due process
is the inherently flawed structure of the
investigative and prosecutorial processes that'
placed future adjudicatorsin situations where
they had the opportunity to form such

premature opinions. Although Hobbie may

have been the-only committee member who
actually voted. both for the investigation to
continue, and to revoke Garris's status as a
de51gnated agent, the other five members
heard and enigaged in extensive debaté about
Garris's -case in committee meetings ‘before
the hearing. We agree with the circuit .court
Governing Board members were
prosecutorial committee
members.

processes  as

[333 8.C..446]

We further agree with the circuit court's:
decision to reject as incredible the testimony
of Governing Board members who ‘insisted
they ‘eithér could not remember committee
discussions or based their ‘decision solely on
evidence presented at the hearing. ‘Allowing
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:an agepcy official or board ‘member to
‘sidestep Article. ‘I, ‘Section 22 merely by
stating; in rote fashion, that he or she based a
decision only on evidence presented at the:
hearing would render the constitutional
prohibition a nullity..

In short, under a realistic appraisal of
psychological ~ tendencies and human
weakness, we conclude that Governing Board
.members who ‘participate in the investigation:
or ‘prosecution -of -a- désignated agent as a
member or observer :at-a committee meeting:
may.not participate ‘as adjudicators of that
agent’s: case at a subsequent: hearing.
Members who-participate in the: investigation.
or prosecution of a case must distance
themsélves from the adjudicatory process,.
and 'should refrain from even discussing that
case .with future ad;udxcators ‘See Withrow v.
Larkin, .supra: Such a rule will reduce or-
eliminate adjudicators’ exposure to ex parte:
information, as well as*the inevitable human:
tendency to develop.a will to win, See Ross v.
‘Medical Univ. of South ‘Carolina, supra.

Our view is consistent with the approach
taken by most courts today. Courts generally
discourage agency staff and. members. from
sxmultaneously actmg as investigator,
prosecutor, and judge.2 "It is proper to have
some, blend of judicial and. prosecutorial.
functions "in an ‘administrative proceedmg,.
provided. that the person -performing the.
quasi-prosécutorial furiction is not a member
of the decision-making body.” Waste Mgt. v.
Pollution Coritrol . Bd., 175 ILApp.3d 1023,
125 Il1.Dec. 524, 530 N.E.2d 682, 694 (1988) ,
Accord Babcock Center, Inc. v. Office of
Audits, 286 S.C. 398, 334 S.E.2d 112 (1985)
(holding that administrative agency ‘may
adjudicate appeals by panels composed. of
other persons within the same

(333S.C. 447}

agency who did pot participate in
investigative or prosecutorial capacities); 4

Stein, Mitchell, and Mezines, Administrative.

I .
fastcase

Law, § 33.02[1] to [4) (1998) (discussing’
separation of fuictions and stating that such
conflicts can easily be avoided by :isolating
agency personnel or board membets into
investigatory, prosecution, and adjudicatory
positions).s

C. HARMLESS ERROR

Facility contends any error in the
handling of Garris's -case, including bias by
persons not. serving as' adjudicators and
exposure by adjudicators to committee
activities, is harmless error and provides no
basis for reversing the ‘board’s decision. We
disagree..

In Ross u. Medical Univ. of South
Carolina, supra, we found the :vice-
president's participation as an investigator,
witness, and intermediate judge t0 be
harmless error because the univers{tyfs.board.
independently reviewed the- record of the
committee: hearing, heard .oral arguments
from the parties, 'and conducted its own
deliberations. Id., 328 S.C. at 70, 492 S.E.2d
at72.

In this case, the Governing Board acted
as the final adjudicator in Garris's case. Five
members and ‘one-non member participated
as’members ot ‘observers ih prior committee
meetings where-Garris's case was. extenswely
discussed. Those.six persons sat in judgment
of Garris at the hearing and cast six of the
eight votes to revoke his status as a
designated-agent. We conclude the structure.
of the proceeding in this case was so
inherently flawed that it is not subject to
harmless

(333 S8.C. 448]

error analysis. Cf. Arizona v. Fulminante, 499
U.S. 279, 307-09, 111 S.Ct. 1246, 1263-64, 113
LEd.2d 302, 329-31 (1991) (dividing
constitutional errors into "trial errors” and
"structural defects,” with the latter defying
analysis by harmless error standards because
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they affect the framework within which a trial
‘proceeds, rather than simply an errorin the

trial process ‘itself); State v. Byrd, 318 S.C.

247,456 8. E:2d 922 (CtApp 1995) (same).

~In sum, we conclude Facility .is an
administrative. ‘agency, the same ‘persons
served as. both prosecutors and adjudicators

in-violation of -Article I, Section 22; and the

process was so inherently flawed that it is not

subject to harmless error analysis.

2. RES JUDICATA.

Garris, in-a declaratory judgment action

brought after Facility filed the notice and rule.
to-show cause, sought to enjoin: Facility. from

proceeding against him. Garris filed a notice
of appeal and a petition for supersedeas after
the circuit court denied relief. We' declined to
stay ‘the proceeding before ‘the. Governing

‘Board, but sta_yed review -of any disciplinary
action which adversely affected Garris's status.

as‘a designated.agent pending judicial review

of the Govermng Board's. decision. We:
ultimately affirmed- the circuit court, holding-

that ‘Garris .must first exhaust his.

administrative remedies.” We also addressed
Garris's argument; holding that the ‘APA does:

not require Facility to give him time to correct
any deficiencies, but only requires Facility to
give him an ‘opportunity to show he had
complied with the law. Garris v. Governing
Board of South Carolina Reinsurance.
Facility, 319 S.C. 388, 461 S.E.2d 819 (1995)

- (Garris).

In his petition to ‘the circuit court

following the Governing Board's decision to:
revoke his status as a designated agent, Garris:

argued the composition of the board is
unconstitutional under Article III, Section 1 of

‘the'state constitution.¢ The

[333.5:C. 449]

cifcuit court ruled the argument was barred:

by the doctrine of res: judicata. Garris.

lasgggge

-8-

contends the circuit court erred because res
judicata does not bar-his argumeént. We agree.

"Res judicata bars a subsequent suit by
the samie. parties on the same issues. Res

.judicata .is:shown if (1) the identities of the.

parties isthe’same.as a prior litigation; (2) the-
subject. matter is the same: as the prior
litigation; and. (3) there was -a prior
adjudication of the issue by a court of
competent jurisdiction." Johnson
Greenwood Mills, Inc., 317 S.C. 248, 250, 452
S.E.2d 832, 833 (1994) (citations omitted). "A
litigant is barred from raising any issues
which were adjudicated in the former suit and
any issues which -might have been raised in.
the former suit." Hilton Head Center.of South
Carolina, Inc. v. Pub. Service Comm'n of
South Carolina, 294 S.C. 9, 11, 362 S.E.2d
176, 177, (1987); see also James F. Flanagan,
Sotith ‘Carolina Civil Procedure 649-55
(1996) (explaining three basic tests used in
rés judicata analyses). The primary purposes
of the doctrine, commonly known today:as
claim preclusion, .are. to- bring. an end to
litigation and prevent a defendant from being,
forced to-defend the same action. repeatedly
See 50 C.J.S: Judgment §§ 697,702 (1997).

Res judicata or claim preclusion,
however, is not. always an ironclad .bar to a
later lawsuit.

A valid and ‘final personal
judgment for the defendant,
which fests on the prematurity
of the action or on the plaintiffs
failure to satisfy a precondition
to suit, does not bar’ another
action by the plaintiff instituted
after the claim has matured, or
after the precondition has been
satisfied, unless a second action
is;precluded by operation of the.
substantive law.

Restatement (Second) of Judgments §
20(2) (1982). Accord. Allen_ v. Southern Ry.
Co., 218 S.C. 291, 62 S.E.2d 507 (_1959)
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(plaintiffs voluntary dismissal -of first action
leaves situation as though no suit had ever
been brought; ‘subsequent, nearly identical
action is not barred by res judicata even
though plaintiff appealed first™ action. to
Supreme Court; ‘which held that voluntary
dismissal was inappropriate and premature);
Gault v. Spoon; 168 S.C. 160, 167 S.E. 229
(1932) (where first-action did not-proceed to-a
conclusion because it was dismissed for
failure to"execite a proper bond, res judicata
did not bar '

{333 S.C. 450]

subsequent action on same transaction). See
also Cooter -& Gell.- v. Hartmarx Corp.; 496
US. 384, 396, 110 S:Ct: 2447, 2456, 110
.L.Ed.2d 359, 376 (1990) (a-dismissal without
,prejudlce is not an adJudlcatlon upon the
merits and does not have res judicata effect);
McEachern v. Black, 329 S.C.. 642, 496
S.E:2d 659 (Ct.App.1998) (same).

Furthermore, dismissal of a prior lawsuit
‘without prejudice, on the ground that a party.
failed to exhaust administrative remedies,
does not mandate dismissal of -an identical
cause of action.in a subsequent suit. Bowden
v. United States, 106 F.3d 433, 441
(D.C.Cir.1997); Wright, Miller, & Cooper;
Federal Practice: .and Procedure, § 4437
(1981). "When applying res judicata to causes
of action that were not before the court in the
prior. action, -due process of law and the
‘interest-of justice require cautioiis réstraint.
Restraint.is particularly warranted when the
‘prior action was dismissed on procedural
-grounds.” Kearns, v. General Motors Corp.,
94 F3d 1553, 1556 (Fed.Cir.1996)
(concluding ‘res judicata did not bar patent
infringement claims that. were not before
court-in earlier casé dismisséd by court).

The doctrine of res judicata does not bar
Garris's argument raising-Article I1I, Section 1
‘because he: could not properly have raised it
or any cther arguments before exhausting his
-administrative remedies. The fact the Court

chose to address one of his arguments in a

premature appeal does not mean he. now

should be penalizéd for not raising every
purely legal challenge ‘in that ‘premature
appeal. The purposes ‘of res judicata—

‘bringing an end to litigation and preventing a

defendant . from being forced to- defend the
same. action repeatedly— .are- not met by

-applying the fule in this case. We remanded

the matter in "Garris I, which meant the
proceedings against ‘Garris continued and
Facility. had to-continue its involvement in the

‘matter. Accordmgly, we, reverse’ the .circuit

court’s ruling on this issue..
'3.ARTICLE IiI, SECTION 1

The circuit court, in the interest -of
finality,. ruled on ‘the merits of Garris's
argumeént and found that the statute
establishing the composition of the Governing’
Board unconstitutionally-delegates législative
appointment power to private

[333'8.C. 451]

organizations. Facility contends the circuit
court erred. We disagree.

The director of ‘the Department -of
Insurance must appoint six of the insurance
industry - representatives' on. the Governing

Board from lists of nominees,prepared by'and.

drawn from the American Insurance:
Association (two members), the ‘American
Mutual Insurance Alliance (two members),
and the National.Association of Independent
Insurers (two members). See S.C.Code-Ann. §
38-77-580 (Supp.1997).

We affirm the- circuit court's ruling and
hold that the delegation in Section 38-77-580
of the Legislature's appointive powers to:
private organizations violates Article. I,
Section 1. See Toussaint v. State Bd. of
Medical Examiners, 285-S.C. 266, 329 S.E.2d
433 (1985) (striking' down' statute which.
required Governor to select board members.
from list of .nominees submitted by -private
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association, where those nominees by statute
had to belong to the private association); Gold
v. South Carolina Bd. of Chiropractic
.Examiners, 271-S.C.'74, 245 S.E.2d 117.(1978)
(same); see also' Hartzell v., State Bd. of
Examiners.in Psychology, 274 S. C..502, 265
S.E:2d 265.(1980). (upholdmg a statute which
required Governor to select board members
from a‘list of nominees submitted by private
-association, *where -statute did not -require
those nominees to belong to the private
association).

‘Facility, -attempting to distinguish
‘Toussaint :and Gold, .argues the. entire
‘Governing: Board is not drawn: from the
‘membership of private -associations that
iriclude only a portion of a.particular type:of
.professionals. Tt is true:that Governing Board
includes ‘other members, including four
consumer représentatives, two  insurer
representatives who are not' association’
members, four producer representatives, and
two. designated agent representatives.
However, :that does not change the fact that,
in estabhshmg a method to choose six of the
.insurer representatlves the Legislature
unconstitutionally delegated its- appointive
_powers to'private.organizations.

4. EXERCISE OF PROXIES

Facility's plan-of operation requirés that a:
quorum of eleven ‘members be present for a
‘vote,.and an action is bmdm_g when approved
by the majority of those:present. The director

[333'S.C..452)

of the Depaitment of Insurance may provide
for voting by proxy at meetings. S.C.Code
Ann. § 38-77-580 {(Supp.1997).. Govemlng
Board Chairman John: Richards initially
counted proxies in determining whether a
quorum was present at the Garris hearing.
Richaids ruled that only those members and
proxy. holdcrs‘ who had been physically
present for the éntire three-day hearing could
vote.on the matter. He later applied that same

5 .
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rule in determining whether a quorum was

‘present.

Nine board. membersz and two proxy
holders were eligible to vote under the rule,

i.e., they were present.in person during the
‘entire hearing.

In' -addition, two other
nonvoting board members? were present
during the entiré hearing. Five .other board

‘members were present only by. proxy.ie

The circuit court ruled that a quorum was
present either in person or by proxy during
the entire hearing, the nonvoting members

‘could be counted for purposes of a quorum,

and the proxies -held by Larry Griner- and
Nancy Coombs were properly exercised.

,Garﬁs;, contends ‘the. circuit -court erred
because- allowing proxy. holders Grinér and

Coombs, -who were not board ‘members, to,

vote violated Gartis's due process rights and
was inherently unfair. While proxy holders
may vote at "routine’ meetings, the Court
should not allow them to vote in important
cases such as this .one whlch have.
constitutional implications, he argues. Under
that reasoning, every: member could have
given.his or her proxy to a file clerk, who
could then: thave -decided 'his case, Garris
argues. Furthermore, because. Griner and
Coombs could not vote, they also could not be
counted for purposes. of a quorum, Garris-
asserts. That means there -was no quorum of
eleven, he contends. We disagree.

[333S.C. 453]

The. persons 'legally responsible for -an
administrative agency's decision ‘must be
informed and -unbiased, must hear the case,
and must in fact make the decision. Flav-O-
Rich, Inc. v. NLRB, 531 F.2d 358, 362 (6th.
Cir.1976); KFC Nat'l Mgt. Corp. v. NLRB 497
F.2d 298;.304 (2d -Cir.i974): ‘Dué process
requires an administrative board, when acting
in a.quési-judicial capacity,’to consider all the

-10_
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evidence: beforé deciding .a particular

(Question. This does not mean, however, that.

the administrative board must:itself hear the
evidence, Staff or assistarits may prepare ‘and
present  the evidence, which the
administrative board must consider when

rendering -its: decision. Pettiford v. South.

Carolina State Board of Educ., 218 S.C. 322;

346, 62 S.E.2d 780, 791 (1950) (approving:
procedure in- ‘which two board: .members

‘heard testimony and reported it to full board,

which decided: the matter). It is'important,.of
that decision makers attend the’

course,
hearing if -possible. See McCoy v. Easley
Cotton Mills, 218: S.C. 350, 357, ‘62 S.E.2d
772; 775 (1950) (stating in. -workers'

compensation case’ ‘that “[o]rdinarily oral

argument is of much aid to any judicial or
quasi-judicial body in reaching a proper
conclusion, [and] [o]nly circumstances of the
mast urgent nature are-sufficient to excuse a
‘member's absence").

In-the absence of any statutory or ‘other
controlling provision, the common-law rule
that'a majority of a whole board. is necessary
to constitute a quorum applies; and the board
may do- no 'valid act in the .absence of a
quorum.- Prosser v..Seaboard Air:Line R. Co.,
216 S.C. 33, 44, 56 S.E:2d 591, 595 (1949);
Gaskin v: Jones, 198 S.C. 508, 513,:18 S.E.2d
454, 456 (1942).. A :member who recuses

himself or is dlsquallﬁed to partxcxpate in a.

matter due to a conflict of interest, bias, or

other good cause: may ‘not be. counted. for-
purposes of a-quorum at the meeting where:

the board acts upon. the matter. Talbot v.

James, 259 S.C. 73; 82, 190 S.E.2d 759, 764

(1972); King v. New Jersey Racing Comm'n,
103 N.J. 412, 511 A.2d 615, 618 (N.J.1986).

We affirm. the circuit court's ruling and
hold that proxy holdérs Griner arid Coombs

appropriately participated in the- Garris:

matter. Griner was employed by same insurer
who employed Randall Thompson; the board

meniber whose proxy-he held..Coombs, a staff.

attornev:at the Department of

=11~
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Consumer Affairs, held -the: proxy of
Consumeér Advocate Philip Porter: Due
process.does not. require that only Governmg'
Board ‘members hear a désignated agent's.
case. See Pettiford, supra.u

Garris's reliance upon Flav-O-Rich,.
supra, and KFC National Management,
supra, is mlsplaced because those -cases are’
easily distinguished ‘on. the facts. In Flav-O-
Rich, the court held the National Labor
Relations Board could not delegate its
authority to decide motions to the board’s
chief counsel. In KFC National Mdndgement,
the court held that allowing one 'board
member and two. attorney assxstants who
held the- general proxies of the other two
board meinbers, to decide petitions for review
violated the National Labor Relations Act and
administrative due process. Drawing upon
those cases,. Garris presents. a hypothetical
about all Governing Board members.handing
over their proxy to a cletk. While his
hypothetical might present due process
problems, that is not-what happened.in this
case.

We further conclude the circuit' court:
correctly ruled that a quorum was present.

The record shows that eleven -members;

including Griner. and Coombs, were present
in person for ‘the entire hearing. Enough
membérs were present.in ‘peison to form a
quorum without even considering the five
other board members.-who had given their
proxy to fellow board members.

CONCLUSION

We affirm the circuit court’s ruling on
Issue 1 that the procedure employed by
Facility in this case violated Article I, Section
22 of the 'state constitution. We reverse the
circuit court’s ruling on Issue .2 that the
doctrine of. res judicata barred Garris's
argument about the composition of the
Governing Board. We affirm the circuit
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court's. ruling on: Issue 3 that the statute
establishing the composition of the Governing
Board violates Article INI, Seéction.1 of the

state constitution. We affirm ‘the circuit

court's ruling on Issue 4 that proxies
[3335.C: 455]

were properly exercised and a quorum was’
present at Garris's -hearing before the
‘Governing Board.

We remand this case to TFacility for
further. proceedings consistent with this
opinion. Our disposition of the issues renders
it unnecessary to address Garris's.remaining

arguments.

FINNEY, CJ., TOAL, MOORE and
BURNETT; JJ concur.

‘Notes:

1. Facility is'an unincorporated, nonprofit

entity created by statute in. 1974 to-provide:
high-risk drivers with automabile' insurance:

not available through the voluntary market.
Facility imposes recoupment charges, based
upon a. person's driving record, upon all
drivers 'to recover its losses. In addition to
high-risk drivers ceded to Facility by
voluntary insurers, Facility authorizes
designated agents such as Gartis to. sell
policies offered by servicing carriers to high-
risk drivers.

Facility will cease.to operate in-its present

form by 2006 under the new system of
automobile insurance the Legislature enacted-

in 1997: See S.C.Code Ann. §§ 38-77-510 to -
630.(1989 & Supp.1997). Facility, on March 1,
1999, will stop accepting new policies written

by desxgnated agents. Desxgnated agents may-
continue to earn comimissions on renewals of-

[N »
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existing policies-until 2002. S.C.Code Ann. §§
38-77-590 to -595 (Supp:1997).

2. Section 22 states;"in full:

No person shall be finally bound by a
judicial or quasi-judicial decision. of an
administrative agency affecting private rights-
‘except on. due notice and an opportumty to be
heard; nor shall he be subject to the same.
person for both prosecution @nd adjudication;
nor shall he be deprived of liberty: or property
unless by a-mode’of ‘procedure: prescribed by
the General Assembly; and he shall have in all
such instances the right to judicial review.

3. Kepley's proxy was not exercised
because Governing Board Chairman -John
Richards did not -allow -any. board member to
exercise ‘the ‘proxy of another -member who
was ‘not. present for the entire hearing.
Richaids -did allow non-board members
(Griner-and Nancy Coombs) to exercise their
proxies: in'the vote because they represented.
their respective board members and were
present for the entire hearing.

4. The United States ‘Supreme Court in
Withrow: v. Larkin and other: coufts have
noted that the: federal Administrative
Procedures Act prohibits agency staff from
serving in dual roles, but specifically exempts
agericy board mémbers from that prohibition.
E.g., Blinder, Robinson and Co. v. SEC, 837-
F.2d 1099, 1104-07 (D.C.Cir.1988) (citing 5
U.S.CA. § 554(d) (1996)). Article I; Section
22, of our constitution contains no such
distinction between agency staff and board
members:

5. See also Pope v. Mississippi Real
Estate: Comm'n, 695 F.Supp: 253, 285
(N.D.Miss.1988) (finding no: due process
violation where staff investigated a real estate
agent, a commissioner from outside the
agent's district decided whether: the case
should go forward, and the commissioners
who heard and decided the. case did not
participate in the investigation), aff'd, 872
Faod 127 (sth Cir.1989); degewood
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Properties, Inc. v.. Dep't of Community
-Affairs,. 562. So.2d 322 (Fla. 1990) (finding
violation ‘of state and federal due process
whére' department head testified in an
administrative hearing and later reviewed the
hearing officer's order); Manka v. Tipton,
-805 P:2d 1203, 1206 (Colo. Ct.App.1991)
(upholding ‘decision.:in tax case .decided by
deputy director in administrative hearing
where taxpayer presented no evidence. that
director investigated the case); 73A C.J.S.
Public. Administrative Law and:Procedure §
138(c) (1983); 2 Administrative Law § 313
'(1994);. West's Digests, Administrative Law,.
Key No 445

6. Article I1I; Section 1, statés:

The!legislative power of this state shall be
vested-in two distinct branches, the one to be
styled the "Senate" and the ‘other the "House
of Representatives,” and ‘both together the:
“General Assembly of South Carolina."

7. -Steve Dennis, Jim. Thompson, Robert
Herlong, Clark Hobbie, Phillip Love, . Gerry:
Huckaby, Chairman John Richards, David
Rowell, and W.R. Braddy.

8. Larry Griner, who exercised the proxy
of board member Randall Thompson; and,
Nancy Coombs, who exercised the proxy of
‘board member Philip Porter.

9. Thomas Reichard and Frark Lee.

10. Thomas Kepley, C.M. Dinwiddie,
James:Lingle, Arthur'Ivey,; and Bob Taylor.

11. Griger's participation as ‘a proxy
holder was appropriate. His pamcxpanon as-
an observer at the‘three committee meetings-
and -as an adjudicator at-the hearing was not
'appropnate, as explalned in Issue 1. Neither,
Coombs nor Porter attended the committee.
meetings..
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