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This action to foreclose a mortgage on real property was commenced on August 31, 2012.
The complaint alleges Respondents (hereinafter “the Charltons”) are the owners and holders of a
promissory note from South Bay Properties, LLC in the principal sum of $14,580,662.92 secured
by a purchase money mortgage on property in a subdivision known as Harbor Club on Winyah
Bay.' Parties that may have or claim an interest in the subject property are named as defendants.

All defendants are in default or consented to referring this action to the Master in Equity _
or filed answers consisting of only qualified denials. The answers filed by Appellants (hereinafter
“the Goodwins and Owenses”) are qualified denials and do not asserf any counter-claims,
cross-claims or third party claims and do not demand a jury trial.?

The Charltons moved to refer this action to the Master in Equity. An order of reference
was issued on January 28, 21013. The Goodwins and Owenses moved for reconsideration of the
issuance of the order of reference, then moved for reconsideration of the denial of the motion for
reconsideration, then appealed. By an Order filed August 12, 2015, in Appellate Case No. 2013-
000712, the South Carolina Court of Appeals found .the order being appealed was in fact not
appealable and dismissed the appeal.

The Goodwins and Owenses moved to amend their anS\;vers.3 The Honorable William H.
Seals, Jr. heard the motion on October 29, 2015. After carefully considering the oral arguments

of the attorneys, the memorandums submitted in support of the motion and in opposition to the

' A copy of the Charltons’ Complaint is attached.
? Copies of the Goodwins’ and Owenses’ Answers are attached.

* A copy of the Goodwins’ and Owenses’ Amended Motion to Amend Answer is
attached.



motion and the pleadings in this action and the pleédings in John Steven Goodwin et al. v.
Landquest Development LLC et al. (civil action no. 2009-CP-22-1045), Judge Seals found and
concluded that the motion to amend answer should be denied.*

The motion to amend answer requests leave to add twelve (12) counter-claims,
cross-claims and third party claims and to add seven (7) third party defendants to the Goodwins'
and Owenses' answers. The proposed new counter-claims, cross-claims and third party claims are
all claims asserted in John Steven Goodwin et al. v. Landquest Development, LLC et al. (civil
action number 2009-CP-22-1045).' The proposed new third party defendants are all defendants in
John Steven Goodwin et al. v. Landquest Development, LLC et al. The effect of granting the
Goodwins and Owens leave to amend their answers would be to create a second action between
the same parties for the same twelve (12) claims. Therefore Judge Seals found and concluded the
proposed amended answers would violate Rule 12(b)(8), SCRCP.

This is a standard mortgage forecloéure action. The Goodwins and Owenses propose to
amend their qualified denials to add third party claims for: (1) Breach of Contract/Rescission, (2)
Breach of Contract - Declaratory Relief, Specific Performance and Damages, (3) Breach of
Contract Accompanied by Fraudulent Acts, (4) Violation of S.C. Unfair Trade Practices Act, (5)
Negligent Misrepresentation, (6) Actual Fraud/éonstructive Fraud, (7) Third Party
Beneficiaries/Declaratory Judgment, (8) Violation of Interstate Land Sales Full Disclosure Act -
Damages, (9) Violation of Interstate Land Sales Full Disclosure Act - Rescission, (10) Violation
of South Carolina Uniform Land Sales Full Disclosure Act., (11) Equitable Lien, and (12) Civil

Conspiracy. None of the proposed third party claims are founded on derivative liability. None of

* A copy of Judge Seals’ Order is attached.
2



the proposeci third party claims are dependent on the outcome of the Charltons’ mortgage
foreclosure. |

The Goodwins and Owenses propose to join as new third party defendants: (1) Landquest
Development, LLC, (2) Kyle V. Corkum, (3) C. R. Thompson and Sons, LLC, (4) The City of
Georgetown, (5) Hartford Casualty Insurance Company, (6) Hartford Fire Insurance Company,
and (7) National Land Sales, Inc. The Goodwins’ and Owenses’ proposed third party claims are
not derivative liability claims as required by Rule 14, SCRCP. Therefore, Judge Seals found and
concluded leave to add seven (7) third party defendants to this mortgage foreclosure should be
denied.

Thé proposed counter-claims, cross-claims and third party claims are the same claims
asserted in John Steven Goodwin et al. v. Landquest Development, LLC et al. The cémplaint in
John Steven Goodwin et al. v. Landquest Development, LLC et al. was dated and filed July 9,
2009. The complaint in John Steven Goodwin et al. v. Landquest Development, LLC et al.

_establishes that the proposed claims arose, and that Goodwins and Owenses knew of the
proposed claims, no later than July 9, 2009. The Motion to Amend Answer was originally filed
January 22, 2013, more than three years after the proposed claims arose and more than three
years after the Goodwins and Owenses knew of the proposed claims. Therefore, Judge Seals
found and concluded leave to amend should be denied.

Judge Seals also found and concluded that the requirement of Rule 15(a), SCRCP, that
amendment would not prejudice any other party, was not satisfied:

Granting leave to add twelve (12) counter-claims, cross-claims and third

party claims and to add seven (7) third party defendants to this mortgage
foreclosure would prejudice the Plaintiffs by unduly complicating and delaying



the adjudication of a relatively simple action and all but submerge the Plaintiffs'

claim. Granting leave would also prejudice the other owners of lots in Harbor

Club on Winyah Bay by indefinitely postponing clearing title to portions of the

subdivision still held in the name of South Bay Properties, LLC, including roads,

parks and other common elements. Granting leave would also prejudice the

defendants in John Steven Goodwin et al. v. Landquest Development, LLC et al.

by exposing them to duplicative litigation and possibly inconsistent ruling in two

separate actions regarding the same claims. Granting leave would also prejudice

“the other defendants in this action indefinitely delaying resolution of their claims
against the subject property. _
Judge Seals’ Order at page 7

On November 1 6, 2015, Judge Seals’ Order denying the motion to amend answer was
filed and served. On December 7, 2015, the Goodwins and Owenses filed a motion to alter or
amend the order. However, the Goodwins and Owenses did not schedule a hearing or obtain a
ruling on the motion to alter or amend.

The Charltons completed discovery and attempted to schedule a hearing to foreclose their
mortgage. The Goodwins and Owens responded by filing a motion to stay the trial of the
mortgage foreclosure. The first reason offered for staying the trial was that their motion to alter
- or amend Judge Seals’ Order was still outstanding. Counsel for the Charltons contacted Judge
Seals’ office and Judge Seals invited the parties to submit memorandums concerning the motion
to alter or amend. Following submission of the memorandums Judge Seals issued an order

denying the motion to alter or amend.’ After arguments were heard on their motion to stay the

trial of the mortgage foreclosure, the Goodwins and Owenses filed this appeal.

* ° The order attached as Exhibit B to the Notice of Appeal was issued by the Master in
Equity for Georgetown County and does not pertain to this appeal. The Goodwins and Owenses
obviously intended to attached Judge Seals’ Order Denying Motion to Alter or Amend filed
October 26, 2016, a copy of which is attached.



This mortgage foreclosure has been pending since August 31, 2012. This appeal is the
second interlocutory appeal filed by the Goodwins and Owenses. Based upon a very similar
factual situation, the South Carolina Supreme Court held that an order denying a motion to
amend an answer is not directly appealable. Baldwin Construction Company, Inc. v. Graham,
357 S.C. 227, 593 S.E12d 146 (2004). Respondents respectfully request'that this appeal be

dismissed without prejudice to Appellants' right to appeal from a final judgment.

el T2 Sndh
‘Charles T. Smith (S.C. Bar # 5070)

608 Cypress Street

Georgetown, South Carolina 29440

(843) 545-6578 _
Attorney for Respondents Bonnie N. Charlton,
Ronald L. Charlton, and Bayside Property, Inc.




5 STATE OF SOUTH CAROLINA f ]N THE COURT OF COMMON PLEAS

)
o COUNTY OF GEORGETOWN ) CASE NO ;?,;_‘ CPZZ 0073(7/
* Bonnie N. Charlton, Ronald L. Charlton“ )y L IR
; and Bay51de Property, Inc ) o
Plamuffs : ) oo o
Vs, ) - COMPLAINT .= o o
- South Bay Properties, LLC, Stantec’ ) o
. Consulting Services, Inc. f/k/a Trico ) N
. Engineering Consultants, Inc., Milone . ) e
- . & MacBroom, Inc., John Steven Goodwm, ) o o
" . Louise C. Goodwin, Thomas L Puckett, ) - {-"?:
o Bre_n_da_C Puckett, Robert Nahama, - - -~ ) s,_.;, " “;3;‘@ .
. Jeanne E. Nahama, Thomas Holland ) E-B"ZE:’%:; .
___-_-‘Sharon Louise Holland, Joyce K. Sobel, ) EP «;;
- Robert W. Waruszewskiu, Richard N. -~ ) BT Em
. Taylor, Robert K. Spillers (a/k/a Robert -~ ) I - ng:'r:‘:gf;;o
" Spillers) Deborah T. Spillers (a/k/a Deborah’) = = = , ST ?___ﬁ W ‘j’:(. .
. Spillers), Patrick A. DiAngelo, Deborah A. ) .~ = . o EAmM o T
- DiAngelo, Gary E. Owens, and Joyce M. ) ' sy

- Owens, Fount L. Shults, Lynda M. Shults, )

" Dennis ergeway, Teresa Lynn Ridgeway )

- and Georgetown County Forfelted Land )
Commission,. 4 )

S ' )

)

)

" Deféendants.

The Plamtrffs complalmng of the Defendants herem yvould respectfulty show unto the Court -
as‘ follows: - )
L . -.V'The Plamtlffs Bonme N. Char]ton end Ronald L Cha.rlton are cmzens und resrdents of the |
' .Clty of Georgetown State of South Carohna The Plamtrff Baysrde Property, Inc is a
vcorporauon orgamzed and ex1st1ng under the laws of the State of South Carolma N :

| 2. T he Defendant South Bay P_ropextl_es, LLC 1s_ a hmxted habrhty company orgaruzed under the' |
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laws of the State of North Carolma and authonzed to do busmess in the State of South

: aCa.rolma The Defendant Stantec Consultmg Serv1ces Inc isa corporatlon orgamzed under e
"the laws of the State of New York and authonzed to do busmess in the State of South_ ‘

- Carohna The Defendant M1lone & MacBroom Inc isa corporatlon orgamzed under the.

' "- laws of the State of Connecticut and- authonzed to-do busmess in the State of South--Carohna ST

f:'-The Defendants John Steven Goodwm Lou1se C. Goodwm Robert Nahama Jeanne E L

o -_'_'»Nahama Patnck A D1Angelo Deborah A D1Angelo, Gary E. Owens Joyce M. Owens B

' j.Denms Rldgeway amd Teresa Lynn Rldgeway are res1dents of Horry County, South_

o 'Carollna The Defendants Thomas Holland and Sharon Lou1se Holland are res1dents of o

a ; '"Bergen County, New J ersey The Defendant Joyce K Sobel is a re51dent of Cobb County, | ) “

, Georgra T he Defendant Robert w. Waruszewsk1 is a reSIdent of the State of Tennessee :
AThe Defendant Richard N. Taylor is a re51dent of Cummrng, Georgla The Defendants
Robert K Splllers (a/k/a Robert Splllers) and Deborah T. Splllers (a/k/a Deborah Sp1llers)

- are re51dents of Greenv1lle South Carolma The Defendants Fount L Shults and Lynda M

. Shults are, re31dents of Georgetown County, South Carolma Georgetown County Forfe1ted B

. j_ Land Connnlssron exists by vutue of S. C. Code §12-59- l-Oet seq, to bxd on real property o o

) otherwrse unsold at tax sales and to hold title to that property as an asset of the County and )

_then sell or dlspose of the property on such terms and cond1t10ns as appear to. be in the""_

County s best interest,
L Tlns is an actron to foreclose a mortgage on real property located in Georgetown County S
Thrs Court has Junsd1ct10n of the pames and subject matter of thls proceedmg

. Heretofore on-or about September 12 2007 the Defendant South Bay Propertles LLC for
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- value receive_d, m.ade, executed and delivered to.}.30nnie N. Cﬁérltbn, Ronald L Charlton and A
o Baysibde Propeﬁy, Inc its certain Promissofy Note in writing, a copy of which is attached |
hereto and incorporated herein, wherein and.whereby it promised to pay to the order of |
Bonnie N. Charlton, Ronald L. Charlton and Bayside Property, Inc. the principal sum of
Fourteen Million Five Hundred Eighty Thousand Six Hundred Sixty-Two and 92/100
_ ($l4,580,_662.92) DolIars; together with inferest at the rate of Fifteen (15%) percent per |

annum in a single installment due September 30, 2008.
In order to better secure the payment of the said note and debt, in accordance with the terms

and conditions thereof, the Defendant South Bay Properties, LLC did execut_e and deliver on |
the 11 'd_ay.df sépfémber, 2007, unto Bonnie N. Charlton, Ronald L. Charlton and Bayside. |

Property, Inc., its successors and assigns, its mortgage covering the following described

property:

ALL those certain pieces, parcels, or lots of land, situate, lying, and being in the City of
Georgetown, Georgetown County, South Carolina, containing a “Total Area = 79.866
Acres”, which-is comprised of “HOA/Wetlands Area = 33.120 Acres”, “Lot Area= 34,870
Acres”, and “R/W Area = 11.876 Acres”, said property being further shown and delineated
on a plat entitled “Final Bonded Subdivision Plat Showing the Plantation @ Winyah Bay,
79.866 Acres Prepared for Landquest”, prepared by Trico Engineering Consultants, Inc.
dated June 27, 2007 and recorded on July 18, 2007 in Plat Slide 647 at Pages 1- 10 in the
Office of the Register of Deeds for Georgetown County, South Carolina, said property
having such metes, bounds, courses and distances as will more fully appear by reference to
the aforesaid map, which map is incorporated herein by reference.

LESS AND EXCEPTING all those certain pieces, parcels, or lots of land, situate, lying, and
being in the City of Georgetown, Georgetown County, South Carolina, more particularly
shown and delineated as Lots 1, 17, 21, 22, 23, 24, 25, 26, 27, 28, 29, 32, 33, 34, 35,36,37,
38,39,40,41, 42,43, 44, 45, 46, 54,55, 57, 58, 65,70, 72, 73, 85, 89, 90, 91, 92, 93, 94, 95,
96, 98, 99, 103, 104, 105, 107,110, 112, 113, 117, 118, 133, 134, 140, 141, 142, 143, 144,
149, 150, 151, 153, 154, 155, 156, 157, 158, 159, 160 and 161, Harbour Club on Winyah
Bay, as shown on that certain plat entitled “Final Bonded Subdivision Plat Showing the
Plantation @ Winyah Bay, 79.866 Acres Prepared for Landquest”, prepared by Trico
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; : .Engmeenng Consultants, Inc ‘dated June 27 2007 and recorded on' July 18, 2007 in Plat E | -
- Slide 647 at'Pages 1 - lO in the Office of the Reglster of Deeds for Georgetown County,‘ R 3

| '“-'b-_-'__‘_South Carollna '

E 'Thls being a portlon of the property conveyed to South Bay Propertles LLC by deed of I_ _' : o

S Bonnie N: Charlton, Ronald L. Charlton and Bayside Property, Inc. dated August 22, 2007

‘and. recorded September 17, 2007 in the Office of the Reglster of Deeds for Georgetown S

o County in Record Book 686 at Page 90.

10. .

L.

| On the 17"‘ day of September 2007, said Mortgage was duly recorded in the Ofﬁce of the : ._
_ “_Regrster of Deeds for Georgetown County in Record Book 686 at Page 135. | L
R Accordrng to t-he terms and condltlons of sald Note and Mortgage, itis prov1ded that..in then:
_ey‘ent:o‘:f defaul_t in:the vpayment of any’installrnent when'vdue,:_'and__ivf Such ‘d:efa‘u'.lt re:r’n'ains;. o
unpaid.aﬁera date speciﬁed by‘a notice, the entire principal‘and accrued interest shall at oncev .
' become due and payable at the optlon of the holder ‘and 1f the same should be placed in the .
| hands of an attomey for collectron all costs of collectlon 1nclud1ng a reasonable attomey’s | '

fee shall become an obl1 gatlon of South Bay Propemes LLC to be secured by sa1d mortgage -

asa part of the debt secured thereby

The payment due on said Note and Mortgage isin default since September 30, 2008 and the :

. condltlons of sald Note and Mortgage have been broken and the Plalntlff elects to, and does

hereby dec lare the entire balance of said 1ndebtedness due and payable

The Plarntrffs are the owners and holders of the aforesald Note and Mortgage

Notice was sent to the Defendant South Bay Propertles LLC on October 7 2008

The Defendant Stantec Consultmg Serv1ces, Inc. f/k/a TI'ICO Engmeermg Consultants Inc
-8 made a party to thlS actron because it may have or clarm an interest inthe premlses because -

e o’f the Judgment obtalned agamst South Bay Propert1es, LLC and Landquest, LLC recorded '

Pagedof 6 ..



| August 29, 2008 (Case Number 2008 CP-22 00723)
- _ : 1‘2-. ) :'_'The Defendant Mllone & MacBroom Inc is made a party to th1s actlon because it may have =

B or clalm a llen on the premlses because of the Notlce and Cert1ﬁcate of Mechamcs Lren ﬁled" o

N ) :, -'.'on June 6 2008 in the Ofﬁce of the Reglster of Deeds for Georgetown County in Mechamc s '

13

. L1en Book 43 at Page 332

The Plamtlffs Bonme N. Charlton and Ronald L Charlton have an mterest in the premlses'_f -

- : 'because of the )udgment obta.med agamst South Bay Propertles LLC recorded J une 22 201 0 ;

14,

15.

| ,"_(Case Number 2008-CP-22-01490).

The Defendants John Steven Goodwin, Lou1se C. Goodwm ThomasI Puckett Brenda C o
' v'-_-"-.f-Puckett RobertNahama JeanneE Nahama, Thomas Holland Sharon LOl.llSC Holland Joyce’_
'-K Sobel, Robert W. Waruszewsk1 chhard N Taylor Robert K. Splllers (a/k/a Robert.
'. ‘Splllers) Deborah T Spillers (a/k/a Deborah Splllers) Patrlck A DrAngelo Deborah Av L
| DrAngelo, Gary E. Owens, Joyce_ M. Owens, Fount L. Shults Lynda M. Shults, Denms ’;.
k i _R1dgeway and Teresa Lynn Rldgeway are made pames to thlS actlon because they may have |
or claim an interest in the premises because of the LIS Pendens and Complamt ﬁled in Case '
B Number 2009- CP-22 1045. | |
 The Defendant Georgetown County Forfelted Land Commrssron is made a party to thlsbl”
| action because it may have or clarm an mterest in Lots 47,48, 49 50 5 1, 52 53 56 59, 60,
.' _61 62 63 64, 66 67 68, 69, 71 74 75 76, 77 78,79, 80, 81 82 83, 84, 86, 87 88 97' :

A 100 IOI 102 106 108 109, 111, 114 115, 116, 120 124, 125 126 127 128 129 130

131 135 136 137, 138 145 146 147 and 152 whlchwere soldfortaxes onNovemberZA

- .-2009 and the Georgetown County Forfelted Land Comm1ss1on was the hrgh b1dder SN
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- 16.- - The Plall’ltlffS waive thelr nght toa personal or deﬁmency Judgment agalnst the Defendant o
""South Bay Propertles LLC o

o WHEREFORE Pla1nt1ff prays judgment

| 1. That the amount due upon sa1d Note and Mortgage held by the Plalntlff be ascertamed and S

determlned under the direction of this Court together W1th attomey ] fees and costs of thlS o

" action. s

‘2. That the'said Plaintiff have judgment of foreclosure for the amount so found to be dueand

: owmg thlereof,:t'og'ether With a_reasonable sum as attomefs fees, and for the ‘eosts,Of’ thls N
‘ __ac_tion_ : o . B
': _ 3 I’ ‘That the reat property secunng the debt owed to the Plalntlff be soId under the d1rect10n of ?
o 1'. ._thlS Court and that the equlty of redemptron be barred _ ‘. | o
4 - 'That the proceeds of sale be apphed as follows | |
Ca First, to the costs and expenses ofthe w1th1n actlon and sald sale
b._ . Second to the. payment and dlscharge of the amount due on Plamtlffs Note
| Addendum and Mortgage‘ .together w1th attomey s fees as aforesald.' |
c. Thlrd the surplus, if any, be dlstnbuted accordlng to law -

5. For such other and further rellef as may be Just and proper .

/’/,mba - SMA;
' Charles T. Smith :
. Grimes & Smith
. 1112 Highmarket Street-
 Georgetown, SC 29440
| (843)546-6131.
o o ) AttOmeyforthe'}Plaintiff--'-'._
. August 30,2012 e
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C .'.514-58.0;562-:92 o I R .' = G_c_orgetoWDrS'outh C'arolin,a..'v"
PROM!SSORY NOTE . ST :

e l" OR VALUE RECEIVED South Bay Propcrnes, LLC heremattcr col[ecnvely
referred 10 as the Maker, does hereby promise and agree to pay in lawful money of the United

‘ ‘States of America to the order of Bonni¢ N. Charlton, Ronald L. Charlton and Bayside ~ .
v _Property, Inc., hereinafter collectively referred to as the Note Holder, at their place of business: -
.., at P.O. Box 1958 Georgetown SC 29440, or such other place as the Note Holder hcreof may ~
" from time to time designate in writing, the principal sum of Fourteen Million Five Hundred -

" “Eighty Thousand Six Hundred Sixty-Two and 92/100 ($14,580,662.92) Dollars, or so much

.7 thercof as may be advanced together with interest computed from the date of advam.e at the rate
... orrates hcremafter prescnbed and as follows: - : : ST

BERE Maker agrees to pay interest at Fxtteen (15%) percent per annum (herunnﬂer the “Note'
- “Rate: uf' lnterest ) payable on the Maturtty Date as set forth below. v .

- Al! unpald prmcrpal ‘and accrued interest, and all other sums due ‘Note Holder from : -
“ Maker- shall be due and payable in full on September 30, 2008 (the “Maturity Dare”) All -

e 'paymems recexved will be apphed first to accrued interest due and then to’ pnncxpal

S Borrower shall pay Note Ho]der a late charge of five (5%) percent of any mstallmcnt not . .
" received by the Note Holder within ten (IO) days after the installment is due. . v

" Ifuny installment under this Note is not paid and remains unpaxd after a date specrf ed by -

a notice to Maker, the entire principal amount outstanding and accrued interest thereon shall at "
once become due and payable at the option of the Note Holder. From the date of default or after .
the maturity ‘of this Note, either accordmg to its terms or as the result of a declaration of -:
maturity, the eatire principal remaining unpaid hereunder shall bear interest at the Note Rate of -

* Interest provided hereinabove plus five (5%) percentage points, provided that there shall be no. S

- :automatic reduction to the highest lawful rate as to any maker hereof barred by law from availing

- atself in any action or proceeding of the defense of usury, or any maker barred or exempted from
 the operation of any law limited the amount of interest that may be paid for the loan or usc of
- 'moncy, or in the event this transaction, because of its amount or purpose or for any other reason -
is exempt from the operation of any statute limiting the amount of - mterest that may be paid for -

the loan or use of money

IR lht. time of - repaymcm ‘of said prim.ipal sum-on the Maturity Date or however such "
T maturity may. be' brought about, is of unique and specific importance and financial neccssxty to .
' Nou. Holder or other holder of thls Note and is hcrcby made of thc cssence, ' _

. lhc Mnker waives presentment, protest and demand noticc of protest, demand and
dishonor and nonpayment of this Note and agrees to perform and comply with each of the -
 -ocovenants, conditions, provisions and agreements of the Maker contained in every instrument

evidencing ‘or securing said indebtedness. No extension of the time for payment of this Note

' made by agreement erh any person now or hereafter hable for thc pdymmt of tlus Note shall : -

 GEORGETOWN 139083v]




v'operate to otherwnse release dlscharge modlfy cha.nge or aﬁ‘ect the ongmal llabrhty of the
"'-:Maker under tlns Note exther in whole or in 1 part. - L

S The Maker and all others who may become llable for all or any part of thls obllgatxon _ L
o ’fconsent to. any number -of renewals or extensions ‘of the time of payment hereof Any such =~
* . renewals or extensions may be made w1thout l’lOthC to any of saxd partles and wnthout affectmg_

B thelr llablllty

In the event it shall become necessary for the Note Holder hereof to employ counsel to: S

- collect this Note or to protect or foreclose the security given for this Note, the undersigned also
---agrees to’ pay to the Note Holder hereof for those services mcludmg a reasonable attorney sfee -

for the serv1ces of such counsel and all costs of collection.

Any fanlure of the Note Holder or any subsequent holder hereof to exercise any nghts‘

hereunder shall not constntute a waiver of the rights to the later exercnse thereof

It is the intention of the partres that under no clrcumstances shall the Maker be charged S

' more than the highest rate: permitted by law. It is thereof, agreed that at the time of the final -~~~
“settlement or acceleration of the indebtedness under the terms of the Note the total charges for
. interest or in the nature of interest herein shall be limited to that amount which if apportioned
- over the life of the loan to the Maturity Date herein provided would not exceed the highest rate

of interest permitted by law, and any excess portion of such charges that may have been prepald _

 shall be refunded to the Maker at the time of final settlement or acceleration, as the case may be.
- Such refunding may be made by application of the amount mvolved as a credit agamst the sums

then due under the terms of such Note.

The Maker shall have the right to pay all or part of the unpald mdebtedness at any tlme-’_
without premium of penalty, but with mterest to the date of said prepayment.. . _

Thxs mstrument was executed and delnvered in the State of South Carolina and shall be

: governed by and construed in accordance with the laws of the State of South Carolma, w1thout v

giving effect to the pnnclples of COl'lﬂlCtS of laws '

Whenever used the words, “Maker and. “Note Holder" shall be deemed to mclude the

s respectlve successors and assigns of the Maker and Note Holder, and the singular number shall
include the plural the plural and smgular and the use of any gender shall be apphcable to all -

genders



This Note may not be changed orally, but only by an agreement in writing and signed by -
the party against whom enforcement of any waiver, change, modification or discharge is sought.

Signed, Scaled and Delivered
[u the Presence of:

é.fggc‘,x( JEWESVAN B

\
N\

© Muker's Address:

5511 Capital Center Drive, Suite 105
Raleigh, North Carolina 27606

T OGEORGETOWN 1350831 3

«\:<

[tss.

SOUTH A}PROP RTIES, LLC
3

e A— (Seal)
e X\acwm
MAN kéer




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
| | ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN )  CASE NO.: 2012-CP-22-00934

Bonnie N. Chariton, Ronald L.
Chariton and Bayside Property,
inc.,

Plaintiffs, =
VS.

)

)

)

)

)

)

)

| )

South Bay Properties, LLC, )

Santee Consulting Services, )

Inc., f/k/a Trico Engineering )

Consultants, Inc., Milone & )

MacBroom, Inc., John Steven )

Goodwin, Louise C. Goodwin, )

Thomas L. Puckett, Brenda C. )

Puckett, Robert Nahama, )
Jeanne E. Nahama, Thomas ) - - -

'Holland, Sharon Louise Holland, ) ANSWER

Joyce K. Sobel, Robert W. )

Waruszewskiu, Richard N. )

Taylor, Robert K. Spillers )

(a/k/a Robert Spillers), Deborah )

T. Spillers (a/k/a Deborah )

Spillers), Patrick A. DiAngelo, )

Deborah A. DiAngelo, GaryE. )

Owens, Joyce M. Owens, Fount )

L. Shults, Lynda M. Shults, = )

- Dennis Ridgeway, Teresa Lynn )

- Ridgeway and Georgetown )

County Forfeited Land )

Commission, )

)

)

)

)

Defendants

The Defendants John Steven Goodwin and Louise C. Goodwm answenng'
Plalntrffs Complamt would respectfully show unto this Honorable Court and allege: as

follows P P N o
A —
Charlton, et al. vs. South Bay Properties, LLC, et al. ‘

2012-CP-22-00934

" Answer of John Steven Goodwin and- Loulse C. Goodwm ‘ |  Pagel



1. Defendants deny each and every allegation of the Complaint unless

specifically admitted, qualified or explained hereinbelow, and further allege:
2. Defendants admit the allegations of Paragraphéi 1 and 14.
-3

The Defendants admit so much of paragraph 2 as alleges that they are
residents of Horry County, South Carolina. Defendants lack know'ledgé or information
with which to form a belief as to the remaining allegations of paragraph 2 wherefore -

they deny same and demand strict proof meréof.

4. Defendants lack knowledgé or information with which to form a belief or

opinion as to the matters alleged in paragraphs 3, 8, 9, 10, 11, 12, 1 3, 15, and 16 of the |

‘Complaint, wherefore they deny same and demand strict proof thereof. |
| 5. ‘Defendants admit so much of paragraph 4 as alled’es matters consistent

with the prorhissory note referred to therein, a copy of which is attached to the

Complaint. Defendants deny the remaining \éllegations-of paragraph 4 and demand :
strict proof thereof.

6. Defendants admit so much of paragraph 5 asis Or may be consistent ‘wi'th .

the subject mortgage, and the public records of Georgetown County. Defendants deny

the remaining allegations of paragraph 5 and demand strict proof thereof.
7. Defendants admit so much of paragraph 6 as alleges matters consistent

with the subject mortgage and matters of public record of Georgetown ‘County.'

Defendants deny the remaining allegations of paragraph 6 and demand strict proof
. thereof. |

- Charlton, et al. vs. South Bay Properties, LLC, etal. . | -
2012-CP-22-00934 : .

Answer of John Steven Goodwin and Louise C. Goodwin

Page 2



8. Defendants admit so much of paragraph 7 asis or may he consistent with
| the terms of the SUbjeCt note and mortgage Defendants deny the remalmng allegatlons |
- of paragraph 7, and demand strict proof thereof.
WHEREFORE, having set forth their Answer to Plaintiffs’ Complaint, Defendants
pray for an Order of this Court: |
| A. Diemissing Plaintiffs’ Complaint wﬁh prejudice;
B.  Awarding Defendants all costs and fees incurred herein; and
C. Awarding Defendants such other and furt_her re_'lief as this Court may deem

) Sl

just and proper.

Jéhn Steven Goodwin

\' Loyise C. Goodwin -

| Conway, South Carolma

Dated: /0/76/
[

- Charlton, et al. vs. South Bay Properties, LLC, et al. : '
2012-CP-22-00934

Answer of John Steven Goodwin and Louise C. Goodwm | . ' . Page 3



STATE OF SOUTH CAROLINA ) ' IN THE COURT OF COMMON PLEAS
, ) FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF GEORGETOWN ) 'CASE NO.: 2012-CP-22-00934

Bonnie N. Charlton, Ronald L.
Charlton and Bayside Property,
Inc., :

P‘laintiffs.
VS.

South Bay Properties, LLC,
Santee Consulting Services,
Inc., flk/a Trico Engineering
Consultants, inc., Milone &
MacBroom, Inc., John Steven
Goodwin, Louise C. Goodwin,
Thomas L. Puckett, Brenda C.
Puckett, Robert Nahama,
Jeanne E. Nahama, Thomas
Holland, Sharon Louise Holland,
Joyce K. Sobel, Robert W.
Waruszewskiu, Richard N.
Taylor, Robert K. Spillers

(a’/k/a Robert Spillers), Deborah
T. Spillers (a/k/a Deborah
Spillers), Patrick A. DiAngelo,
Debarah A. DiAngelo, Gary E.
Owens, Joyce M. Owens, Fount
L. Shults, Lynda M. Shuits,
Dennis Ridgeway, Teresa Lynn
Ridgeway and Georgetown
County Forfeited Land
Commission,

ANSWER

Defendants.

vvvvvvv'vvvvvvvvvvvvvvvvvvvvvvvvvvvv

The Defendants Gary E. Owens and Joyce M. Owens, answering Plaintiffs’

Complaint, would respectfully show unto this Honorable Court and allege as follows:

Charlton, et al. vs, South Bay Properties, LLC, et al.
2012-CP-22-00934 |

Answer of Gary E. Owens and Joyce M. Owens Page 1



.1'..V‘ Defendants deny each and every allegatron of the Complalnt unless

specrl' cally admltted quallt' ed or explalned hereinbelow, and further allege |

2._ - Defendants admit the allegatlons of Paragraphs 1and 14,

3». - The Defendants admlt so much of paragraph 2 as alleges 'that‘th’ey are
-':residents of Horry County .South Carolina. 'Defendants lack knowledge or informatlon
- with which to form a bellef as to the remamlng allegatlons of paragraph 2 whereforev'

they deny same and demand strict proof thereof | |

4. - Defendants lack knowledge or information with yvhic'h to form a'fbelie'f or
:opin'ion’asvto'the'matters alleged in paragraphs 3, 8, 9, 10, 11 12, 13, 15,_and :16 of the

Complalnt wherefore they deny same and demand strict proof thereof.

5.  Defendants admit so much of paragraph 4 as alleges matters consrstent

‘with th.e promlssory note referred to therein, a copy of which is attached to the
Complaint. 'Defendants deny the remaining allegations. ofj ‘paragraph 4'.and deman_d
strict proof thereof.
- 6. Defendants admit so much of paragraph 5 as is or may be consiste'nt with
| 't'he subject mOrtgage; }and the public records of Georgetown County. Defendants deny i
the remaining.allegations of paragraph 5 and demand strict proof theréof.
7. D_efendants admit so much of paragraph 6 as alleges matters consistent
| with the }su’bject mortgage and matters of public record of Georgetown "County
Defendants deny the remaining allegations of paragraph 6 and demand strict proof

thereof

Charlton, etal. vs. South Bay Properties, LLC et al |
2012-CP-22-00934 : ' .
| Answer of Gary E. Owens and Joyce M: Owens' - Y ' Page 2



8. Defendants admit so much of parag‘r'_aph 7 as is or may be consistent with
the terms of the sUbjecl note and mortgage. Defendants deny the remalnlng allegations
}. of paragraph 7 and demand strict proof thereof

WHEREFORE having set forth their Answer to Plaintiffs’ Complamt Defendants
'pray for an Order of this Court:

' A. = Dlsmlssmg Plaintiffs’ Complamt wnth prejudlce |
B, Awardlng Defendants all costs and fees mcurred herein; and
C.

Awardlng Defendants such other and further rellef as thns Court may deem
;ust and proper.

Conway, South Carolina \

Dated: &4@&2-

Charlton, et al. vs. South Bay Properties, LLC, et al. '
2012-CP-22-00934 |
Answer of Gary E. Owens and Joyce M. Owens

Page 3



STAHEOFSOUTHCAROUNA ) COURT OF COMMON PLEAS.
) FIFTEENTH JUDICIAL CIRCUIT
| COUNTY OF GEORGETOWN ') CASE NO.:2012-CP-22-00934 -

Bonnle N. Charlton Ronald L )
Charlton, and BayS|de Propemes,)’
tnc., -

Plaintiﬂ‘s,
VS

- Santee Consulting Services, |
Inc., flk/a Trico Engineering
~Consultants, Inc., Milone &
‘MacBroom, Inc., John Steven
. Goodwin, Louise C. Goodwin,
- Thomas |.. Puckett, Brenda C.
Puckett, Robert Nahama, Jeanne

AMENDED MOTION TO AMEND ANSWER

)
)
)
)
)
. SouthB_éy Properties, 'LLC,A. )
)
)
)
) (Rule 15, SCRCP)
)
)

E. Nahama, Thomas Holland, )
- Sharon Louise Holland, Joyce )
. K. Sobel, Robert W. : )
‘Waruszewskiu, Richard N. )
Taylor, Robert K. Spillers )
(a/k/a Robert Spillers), Deborah )
-T. Spillers (a/k/a Deborah )
Spillers, Patrick A. DiAngelo, )
Deborah A, DiAngelo, GaryE. ).
_Owens, and Joyce M. Owens, )
Fount L. Shults, Lynda M. Shultz, )
Dennis Rldgeway, Teresalynn )
Ridgeway and Georgetown )

.- County Forfeited Land )
Commlssmn S )

)

)

)

Defendants. '

John Steven Goedwin Lomse )
- C. Goodwin, Gary E. Owens and )
5 Joyce M. Owens | )

: Thlrd Party Plaintiffs, ~ ) I T
MMW
-Goodwin, et al. vs. Landquest Development LLCetal - .

2009-CP-22-1045 - . o . : -
Amended Motion to Amend Answer - . .- Pagel:



LS.

Landquest Development, LLC,
Kyle V. Corkum, South Bay. . -
Properties, LLC, C.R. Thompson
and Sons, LLC, The City of
Georgetown, Hartford Casualty
Insurance Company, Hartford
- 'Fire Insurance Company, and.
~ National Land Sales, Inc., flk/a
-Source One Communltres LLC,
a/k/a Source One Signature -
. Communltres

Third Partfy-'Defenda’nts'.

TO: PLAINTIFFS ABOVE NAMED AND THEIR ATTORNEY OF RECORD
CHARLES T. SMITH, ESQUIRE: .

“YOU WILL PLEASE TAKE NOTICE THAT the Defendants John Steven |

7. Goodwrn Lourse C. Goodwm Gary E. Owens and Joyce M. Owens by and through rts
' undersrgned counsel will move before thls Honorable Court on the 10th day followmg
service hereof, or as s_oon hereafter as counsel may,be heard,'for an Order of thrs Court ] |
g'ranting it leave to amend its Answer, in accordance with the proposed Amended_ |

| Ansyver and_Coo.ntercla_im, _'a copy of v'yhich is attaohed he'reto'vand' incorporated'herein
inits entirety as Exhibit “A”. o

| In support of this Motron Defendant would show the Court that thrs amendment
‘does not prejudlce any other party, and is necessary for purposes of Jud|C|aI economy; .i
to.enable Defendant to assert all necessary defenses, afﬂrmatrve defenses f |

counterclarms cross- clalms and Third Party Complaints relevant to the rssues rarsed in

Goodwm et al vs. Landquest Development LLC etal -
2009-CP-22-1045 , : ‘ . : : R L
~ Amended Motion to Amend Answer I - - Page2



Plamtlff’s Complalnt Th|s Motlon W|ll be supponed by such other and further fact and II_ _

law and may appear necessary and appropnate at the hearlng hereof

Conway, South Carblina o

,'Dated:Sgg;i;"._CA 9 2003

K. Douglas THbrnton
Thornton Law Firm, LLC
1025 Third Avenue
Conway, SC 29526

" Tel: (843) 488-5858/Fax: (843) 488-5859

kdouqlasthqrnton@qmall com

LAW OFFICES OF JOHN M. LEITER,--P--A-». .

dyzm M. L»RIT—L('Bv K!ﬂ') 3

~ John M. Leiter
1203 48" Ave. North, Suite 109

Myrtle Beach, South Carolina 29577
Telephone: (843) 449-1451
Facsimile: (843) 449-4884

'|leiter@48th com

‘ ATTORNEYS FOR PLAINTIFFS -

Goodwm' et al Vs. Landquest Development LLC et al
~ 2009-CP-22:1045 _
Amended Motion to Amend Answer

.Page 3



EXHIBIT"A”



STATE OF SOUTH CAROLINA ) ~ COURT OF COMMON PLEAS
o ) FIFTEENTH JUDICIAL CIRCUIT -
- COUNTY OF GEORGETOWN ) CASE NO.: 2012-CP-22-00934

Bonnie N. Chariton, Ronald L. )
Charlton, and Bay5|de Propertles,)-
Inc.,

Plaintiffs,
. VS,

-Santee Consulting Services,
Inc., flk/a Trico Engineering - -
- Consultants, Inc., Milone &
MacBroom, Inc., John Steven
‘Goodwin, Louise C. Goodwin,
-Thomas |. Puckett, Brenda C. A
Puckett, Robert Nahama, Jeanne
'E. Nahama, Thomas Holland, )
Sharon Louis'e Holland, Jche )
K. Sobel, Robert W. )
- Waruszewskiu, Richard N )
“Taylor, Robert K. Spillers - )
(a’k/a Robert Spillers), Deborah )
T. Spillers (a/k/a Deborah )
Spillers, Patrick A. DiAngelo, . )
Deborah A. DiAngelo, GaryE. )
Owens, and Joyce M. Owens, )
)
)
)
)
)
)
)
)

AMENDED ANSWER, COUNTERCLAIMS
CROSS-CLAIMS, AND THIRD. =~
PARTY COMPLAINT |

)

)

)

)

)
' South Bay Properties, LLC, )
) .

)

)

)

)

;
(JURY TRIAL DEMANDED)

Fount L. Shults, Lynda M. Shultz,
Dennis Ridgeway, Teresa Lynn
Ridgeway and Georgetown
County Forfeited Land
Commission, .

-Deféndants. :

John Steven Goodwin, Louise )

C. Goodwin, GaryE Owens and )

Joyce M. Owens ) . S _ :
Charlton, et al. vs. South Bay Propertxes, LLC etal. - ST S
2012-CP-22-00934 -

o _Amended Answer, Counterclaxms Cross Claims, and

Third Party Complamt o _ ' R " Pagel k



Third Party Plaintiffs,
VS,

)

)

)
| )
Landquest Development, LLC, )
Kyle V. Corkum, South Bay )
Properties, LLC, C.R. Thompson )
and Sons, LLC, The City of )
Georgetown, Hartford Casualty )
Insurance Company, Hartford )
Fire Insurance Company, and )
National Land Sales, Inc., flk/a )
Source One Communities, LLC, )
a/k/a Source One Signature )
Communities, James R. Charlton)

Third Party Defendants.

Nt Nt s’ s’

TO: PLAINTIFFS ABOVE NAMED AND THEIR ATTORNEY OF RECORD,
CHARLES T. SMITH, ESQUIRE:

The Defendants John Steven Goodwin, Louise C. Goodwin, Gary E. Owens and
Joyce M. Owens amending their answer to Plaintiffs’ Complaint, would respectfully
show unto this Honorable Court and allege as follows:

FOR A FIRST DEFENSE

1. Defendants deny each and every allegation of thé Complaint unless
specifically admitted, qualified or explained hereinbelow, and further allege: |

2. Defendants admit the allegations of Paragraphs 1 and 14.

3. The Defendants admit so much of paragraph 2 as 'al_leges that they are
residents of Horry County, South Carolina. Defendants lack knowledge or information
with which to form a belief as to the remaining allegations of paragraph 2 wherefore

they deny same and demand strict proof thereof.

Charlton, et al. vs. South Bay Properties, LLC, et al.
2012-CP-22-00934
Amended Answer, Counterclaims, Cross-Claims, and :
Third Party Complaint ‘ Page 2



4. Defend~~ts lack knowledge or information with which to form a belief or
opinion as to the matters alleged in paragraphs 3, 8, 9, 1Q, 11, 12, 13, 15, and_ 16 of the
Complaint, wherefore they deny same and demand strict proof thereof.

5. Defendants admit so much of paragraph 4 as alleges matters _'consistent
with the promissory note referred to therein, a copy of which is at’tached to the
Complaint. Deféndants deny the remaining allegatibns of paragraph 4 and demand
strict proof thereof. |

6. Defendants admit so much of paragraph 5 as is or may be cdnsistent with
the subject mortgage, and the public records of Georgetown County. Defend:ants deny
the remaining allegations of paragraph 5 and demand strict proof thereof.

7. vDefendants admit so much of paragraph 6 as alleges matters co}nsistvent
with the subject mortgage and matters of public record of Georgetown County.
Defendants deny the remaining allegations of paragraph 6 and demand strict proof
thereof. | |

8. Defendants admit. so much of paragraph 7 as is or may be cbnsistent with
the terms of the éubject note and‘mongage. Defendants deny the remaining allegations
of paragraph 7, and demand strict proof thereof. |

- JURISDICTION AND VENUE AS TO COUNTERCLAIMS,
CROSS-CLAIMS AND THIRD PARTY COMPLAINT

9 Defendants affirm and reallege each and every allegation set forth
hereinabove as fully as if repeated herein verbatim, and further allege:
10. Plaintiffs Bonnie N. Charlton and Ronald L. Charlton are éitizens and

residents of the County of Georgetown, State of South Carollna Plaintiff Bayside

Charlton, et al. vs.-South Bay Properties, LLC, et al.
2012-CP-22-00934
Amended Answer, Counterclaims, Cross-Claims, and
Third Party Complaint : _ Page 3



' Property, I,nc.,. rs a corporation organized and existing unde‘r the laws of the State of ,V
' South Carolina"having its principal place of business situate _Within the County- of
Georgetown State of South Carollna | | _Y .
1 '_ | Upon |nformat|on and belref Third Party Defendant, Ronald L Charlton
, (“TPD Charlton”) is a resrdent of the County Georgetown State of South Carolma
TPD Charlton was a party Seller to the Contract and subsequent amendments for the
sale of the subdtvrsron property to _South Bay. |
12. Defer’fdants John Steven Goodwin and t_outse C. Goodwin (son a_ndi mothe"r),
- are residents ofthe County of Horry, State of South Carolina. Defendants'are own,ers '
as joint tevnants with right of survivorship of Lot 160,, Harbor Club on Winyah Bay, by B
virtue of a General Warranty Deed executed and delivered by Defendant South Bay - |
._ Properties LLC, and ﬂ.led in the Ofﬁce of the Register of Deeds for GeorgetOWn Count'y .
on September 17 2007, in Deed Book 688 at Page 45. Said Defendants fee srmple -
-ownership mterest in said lot includes all rights, rights of way, easements common -
areas, restnctlons and prmleges as more fully set forth and described i in the' foregomg =
, Deed,'inc_luding all attachments and exhibits thereto, as weII:as"‘D.ecIarat_ioin of '
Coyenants, Conditions and Restrictions for Harbor Club on Winyah B.ayl" __recorded inthe
Office of the Register. of Deeds for Georgetown County on September 17 2007, in |
‘Deed Book 686, at Page 99 reference to aII such pubIrc records belng craved fora

more complete descrlptron thereof all of WhICh are lncorporated hereln in thelr entlrety

byvreference.

Charlton, et al. vs. South Bay Propertles, LLC, etal.

- 2012-CP-22-00934

Amended Answer, Counterclalms Cross Clarms, and S ' S
. Third Party Complamt B : - L _Pagé 4



| 13, Upon lnformatlon and belief, Third Party Defendant Landquest '

Development LLC (" Landquest ') is a limited I|ab|l|ty company establrshed pursuant to.
the Iaws of another state but all trmes relevant hereto was authorlzed to-do busrness in

the State of South Carollna and is or was doing business |n Georgetown County, South
' Carollna. | |

; 14. Thrrd Party Defendant Kyle V. Corkum (“Corkum”), upon information and
. belref is a resident of the State of North Carolina.

- 15. Cross Defendant South Bay Propertres LLC (“South Bay”) upon |

mformatlon and belref is a limited liability company formed and exrstrng pursuant to the

laws of North Carolrna but all trmes relevant hereto was and is authorlzed to do

business in this State, and is or was doing business in Georgetown County, ‘South
Carolina. |

16.  Upon information and belief, Third Party Defendant, C. R. Thompson and

~ Sons, LLC (“CRT”) is a limited liability company formedvand exiSting pursuant to the '

laws of the State of South Carolina, and doing business in Georgetown County, South
Carollna |

17.  Third Party'D.efendavnt-City of Georgetown'(“City”) isa munio'ipality and

governmental entlty'orga'n'ized'and existing'purSUant to the laws of the State of South

Carolina, and exists within Georgetown County -South Carolrna

18. Thrrd Party Defendant Hartford Casualty lnsurance Company (“Hartford

Casualty”) is a corporatron‘ organized and existing under the }laws of the State of

Charlton, et al. vs. South Bay Propertles LLC etal.

2012-CP-22-00934

: Amended Answer, Counterclaims, Cross- Clalms and

Thll‘d Party Complamt . . Page5



- Indiana. Atall tlmes relevant herern Defendant Hartford Casualty was authonzed to do .
and was dorng busrness in Georgetown County South Carolina. |
19, Upon mformatron and belief, Third Party Defendant Hartford Frre
Insurance Company( Hartford Frre ') is a corporatlon organlzed and exrstmg under the
Iaws of the State of Connectrcut At all times relevant herem the Defendant Hartford
Frre was’ authonzed to and was doing busrness in Georgetown County South Carolrna
_-2'0. Th|rd Party Defendant Natlonal Land Sales, Inc., formerly known as
~ Source One Communltles LLC a/k/a Source One' Srgnature Communrtres (“Source"
One”) upon |nformat|on and belief, is a limited llabllrty company organrzed and exrstlng
: pursuant to the laws of the State of South Carollna with its principal office in

Georgetown County South Carolina.

21.- The subdivision which forms the subject matter of this action is srtuate and ..
Iocated wrthrn Georgetown County, South Carolina, known and desrgnated as “Harbor |
_ Club on Winyah Bay" (“the Subdivision”). The Subdrvrsron is situate upon approximately |
79.866 a_c_res cont_iguous with and bounded along portions of its eastern houndary -by_ |
Winyah Bay, a.nd. ls more fully described as follows:

- ALL those certain pieces, parcels, or lots of land, situate, lying, and being
in the City of Georgetown, Georgetown County, South Carolina,
containing a “Total Area = 79.866 Acres,” which is comprised of |
“HOA/MWetlands Area = 33.120 Acres,” “Lot Area = 34.870 Acres,” and
RMW Area = 11.876 Acres,” said property being.further shown and -
delineated on a plat entitted “FINAL BONDED SUBDIVISION PLAT
- SHOWING THE PLANTATION @ WINYAH BAY, 79.866 ACRES
PREPARED FOR LANDQUEST”, prepared by Trico Engineering
Consultants, Inc. dated June 27, 2007 and recorded. on July 18, 2007 in
Plat Slide 647 at Page 1 — 10-in the Office of the Reglster of Deeds for
Georgetown County, South Carolrna said property having such metes '
m
Charlton, et al. vs. South Bay Propertles, LLC, etal. ‘ , o
2012-CP-22-00934
Amended Answer, Counterclaims, Cross Claims, and ' ' ,
Third Party Complamt ' : - Page6



bounds courses and dlstances as will more fully appear by reference to
the aforesard map, which map is incorporated herein by reference

'22: - All transactions, occurrences, acts and'omissions 'alleged and co,nﬁp‘laine'd '
~ of herein, '_transpi'r‘edand 'Oc:curred wi'thin‘ Georgetown Co,unty, South Carolina, and/or-' '
-.we're" dir'e_ctly' related to the»Sub.division Iocated_ within Georgetown County, South_-
“Carolina. IR

23. The parties and the subject matter of this actron are wrthrn the jUI’ISdICtlon B

of this Court

. 24. Venue |s proper in Georgetown County, South Carolrna

v FACTUAL ALLEGATIONS, UNDERLYING SUBSEQUENT DEFENSES,
COUNTERCLAIMS, CROSS-CLAIMS, AND THIRD PARTY COMPLAINT -

25. Defendants/Third Party Ptaintiffs, Goodwin and Owens, (hereinafter f‘Third

- Party Plaintiffs”) afﬁnn‘and__reallege each and‘every allegation set forth hereinaboye as
. fully as if ‘repea'ted herein verbatim, .and further allege: | |
| 26. | Upon information and bellef at all tlmes relevant hereto, Corkum is and o
has been the Manager—Member of both Third Party Defendant Landquest (* Landquest”) |
and Cross-Defendant South Bay (“South Bay"). o |

27, Upon rnformatron and belief, at all tlmes relevant hereto Landquest and
South Bay have been managed and controlled by Corkum.
- 28 Upon information and belief, at the direction and control of Corkum

Landquest entered into a Joint Venture Agreement with Thrrd Party Defendant CRT

(“*CRT"), dated July 3, 2006, for the purpose of evaluating, conductlng,due dlllgence .

conductrng mancralaalysrs and easrbrhty studles -and thereafter fi nancrng, acqumng, _}

Charlton, et al. vs. South Bay Propertles LLC et al.
2012-CP-22-00934

Amended Answer, Counterclalms, Cross Claims, and L -
~ Third Party Complamt - ' ' - Page7



‘developing,‘ designing,’permitting, constructing, 'marketing and selling four (4) specific_
real estate devel0pments mcludrng the Subdrvrsron |dent|f ed herein. | |

29. Upon information and belief, Corkum and CRT utrlrzed Landquest for the
purpose of cond_uctrng initial evaluatrons, financial analysrs and ,feasrbrlrty stud_res_, and -to_’

- negotiate the acduisition and fi nanCing for the acquisition of .}the‘ prope'ny'. On further

: |nformatron and belref CRT and/or Corkum thereafter personally, or through Landquest

‘ conducted all due dlllgence mvestrgatrons and arranged for necessary surveys, ﬁnal
plannlng, perm|tt|ng, co}ns’tructlon, marketing, and sale of the-Subdrv13|on. f ‘

30, , ,Up:on informa'tio_n and belief, Corkum, Landquest and CRT .formed,_.or_-
_caused to be forrned in accordance with the Landquest—‘CR'T-Joint Venture Agreement,
Cross- Defendant South Bay, on or about June 29, 2006 for the purpose of ownrng,

' holdrng, and conveyrng lots in the Subdrvrsron to ultimate purchasers mcludrng but not
limited to the Thrrd Parfy Plalntrffs herein.

31, At all times relevant hereto, South Bay was and is the desrgnated owner '
'and "developer" of the Subdrvrsron |

32, Upon information and belref at all times relevant hereto South Bay has -

' possessed rnadequate capital and financial resources to perform its oblrgatlons as - "
.represent_ed and undertaken, and its contractual oblrgatrons and dutres to Third Party
Plaintiffs, as described more fully herein below. | "

:_33.. ’ Up‘on information and belief, Corkum has utilized the assets and o

resources of Landquest, in addition to the pledge of his personal assetSahd,resOurces,

in'conjunction with' the assets and resources of CRT asjoint venturer,'and- other third

: Charlton et al Vs. South Bay Propertres LLC et al

2012-CP-22-00934 :

Amended Answer, Counterclaims, Cross Clarms and L ,
Thll‘d Party Complamt ' .~ - Page8 .



parties, to create the perceptlon that South Bay had the necessary capital and fmancral .
ablllty to perform and complete its obllgatlons for the acqunsmon of the Subdivision, and

: its obllgatlons to the Thlrd Party Plaintiffs herein and other Iot purchasers as descnbed 3

more fully hereln below ,
_ 34-._ _' On or about August 14 2006, upon mformatlon and belief, South Bay, by .. :
~and through lts manager -Corkum, utlllzmg the assets and resources of Corkum
Landquest and C_RT, and other thlrd'partles' ‘as_alleged herelnabove, entered |nto a -
K _- c'ontractwith Pla‘intiffs and TPD Charlton, for the purchase of the S'ubdivisi.on for the
“sum of Twenty Million and 00/1 oo Dollars ($20,000,000.00). This Purchase.-Contract' .
was. subsequently amended on January 23, 2007, and agaln on May 9, 2007 .
(collectlvely referred to as the "Purchase Contract")
35. Upon information and belief, prior to September 17 2007 Plalntlffs and ‘
Thlrd Party Defendant Charlton were mformed by Corkum that South Bay s
| development loan commitment had been withdrawn, and ther_e were no funds available, .
,therefore for South Bay to'either complete the-purchase'of-the Subdiyvisio‘n,ior to
*construct infrastructure and amenities in the Subd'ivislon-.’ | N
36. Corkum, individually and as an authorized ag'ent for'Sou.th Bay, |
Landquest, CRT; and Source One, tendered the decision to Plaintiffs and Third Party
Defendant Ch'arlton‘ whether to rescind/and cancel all existing contracts, and refund.all '
depOS|ts orto proceed with the scheduled closmgs in order to fund the purchase of the.
Subdlvrsron by South Bay, in conjunctlon with South Bay’s Promrssory Note and |
‘Mortgage to secure the balance of the purchase price. - o | ) T
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37. Inresponse to the foregding notice and tender of decision, Plaintiffs and
Third Party Defendant Charlton made the decision to procéed with the scheduled
closings. |
38.  Third Party Plaintiffs are informed and believe that on the basis of the
foregoing facts and circumstances, and the degree of control retained by them under
“the Contract, and ceded to them by South Bay, Landquest, Corkum, CRT, and Source
Oné, Plaintiffs and TPD Charlton were joint ventures with such parties in the |

development of the Subdivision.

39.  South Bay eventually closed the Purchase Contract with. the Plaintiffs and.
TPD Charlton as sellers on or about September 17, 2007, the date of ﬁling}of a General
Warranty Deed conveying the property to South Bay for the sum of Twenty Million Eight
Hundred and Fifty Thousand and 00/100 Dollars ($20,850,000.00), in De_ed'Book 686,
at Page 90 ("South Bay's Deed"). The ljnpaid balance of the purchase price was
secured by a Moﬁgage from South Bay to Plaintiffs and TPD Charlton, recorded on the
same date, in the sum of Fourteen Million Five Hundred Eighty Thousand Six Hundred
Sixty-two and 92/100 Dollars ($14,580,662.92), in Mortgage Book 686, at Page 135
("South Bay Mortgage"). -

40. Alsbbon September ’17, 2007, following the recording of South Bay's Deed
and Mortgage as recited hereinabove', South Bay conveyed twenty-nine (29) lots to |
various purchasers by General Warranty Deeds reéorded on this date, generating tdtal
gross lot sale proceeds of Seven Million Nine Hundred Twenty-six Thousand Five

Hundred and Fifty and 00/100 Dollars ($7,926,550.00).

Charlton, et al. vs. South Bay Properties, LLC, et al.
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41, T_he Purchase Contract provlded,' among other thin.gs‘,l that ti) Plaintiffs and
TPD Charlton'vvould have unlimited ingress and egress over the Subdivision for the
Charltons'ﬁ.own pUrposes, and that (i) the C_harltons had the right to use the Subdivision,_ B
infrastructure and amenities at no cost to the Charltons.‘v . This right included use of all
.amenities including the clubhouse, and to receive a portion of the l)oat slips _upon o
completlon of the build- out of the marrna |
| 42, Between September 29, 2007 and January 4, 2008 South Bay conveyed "
twenty-t’ ve (25) more lots in the Subdrvrsron to ultimate purchasers generatrng |
addrtronal gross Iot sale proceeds of Six Mrllron Eight Hundred Eleven Thousand Flfty
and 00/100'Dolla_rs ($6,811,050.00), resulting in total gross lot sale proceeds of
Fourteen Million Seven Hundred Thirty-seven ThQUSand Six Hundred and 00/100
“Dollars ($‘14,737jsoo,00); n ' I
43, Thir'ty-one (3.1)'Io'ts in the Subdivision were excepted from the Iien'of :
~ South Bays Mortgage representing gross lot sale proceeds of Seven Million Seven
Hundred Forty-frve Thousand Erght Hundred and 00/100 Dollars ($7 745, 800 00).
44.  Third Party Plar_ntrffs are informed and believe that South Bay has rnvested :
: ‘no capital, funds or other expenditures in or for the_Subdivision, with the exceptlon of lot
release fees pald to Plarntrﬁ‘s and Third Party Defendant Charlton. |
| 45, Th|rd Party Plaintiffs are further informed and believe that South Bays
only assets are the remaining 107 unsold, unimproved lots in the Subdivision, less '
those lots purchased at Tax Sales by PIaintiffs, Third Party Defendant Charlton, and/or' B

Defenda_nt Georg'etown County Forfeited Land Commission. Any such lots remaining '
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vested in South Bay are subject to the lien of South Bay's Mortgage in the orlgmat

prmcnpal amount of Fourteen Million Five Hundred Elghty Thousand Six Hundred Slxty-

two and 92/1 00 Dollars ($14 580,662. 92)
46, Thlrd Party Plaintiffs are therefore mforrned and belleve that South Bay

has, at no time smce tts purchase of the Subdlwsxon owned or possessed any equlty in .
the property, orvpossessed_o_ther adequate capital or resources to perfor_m its |
obligations to Plaintifs or other lot purchasers in the Subdivision, as described more

- fully herein below. - . , | | |

47 On or about July 17, 2007, in order to obtain final Platvapproval forthe -
'Suodiyi.ston. thereby enabling South Bay and/or its joint venturers and p-rin'cipals to
Iawfully sell lots in the Subdrvnsmn South Bay procured the issuance ofa "SudeV|S|on
‘Pen‘ormance Bond" ("Performance Bond"), lssued by Hartford Casualty msurance |
Company. South Bay is the principal; Hartford Casualty: Insurance Company is the -
svurety; and the Third Party Defend.ant City of Georgetown is the obltgee upo’nz_t,he | |
Subdivision PerforrnanCe Bond, in the principal 'penal sum of Seven Million Eight
Hundred Elghty-two Thousand Three Hundred Fifty-nine and 00/100 Dollars |
-($7 882,359. .00). |

48. | Upon information and belief, Hartford Casualty lnsurance Company s

rights and Ilabllltles under the Performance Bond were subsequently ass:gned by rlder

to Hartford F|re Insurance
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o 49." The purpose of the Performance Bond, in addition to facilitat'ing.'the _Final"
Subdivis'ion Plat approval, was to as_sure‘construction of the infrastructure‘ (roads and
utrlltres) in the Subdlvrsron |

50 " Third Party Plaintiffs are mformed and believe that South Bay was ‘
rncapable of obtarnrng and procurrng the issuance of the Perfonnance Bond and that o
the Performance Bond was issued by. Hartford Casualty, and subsequently by Hartford
Fire, in rehance upon a General Indemnity Agreement executed and delrvered by |

' Corkum South Bay, and six (6) otherthrrd partres on or about July 13 2007.

571. ' That Corkum and/or Landquest conducted all due dlllgence requrred and -
'permrtted under the Contract for the purchase and development of the Subdrvrsron for :
: vthemselves- CRT, Plalntrffs and Third party Defendant Charlton. - ..

, 52 . At some date subsequent to August 14, 2006 Landquest Corkum CRT

- ) South Bay, Plalnt|ffs and Third Party Defendant Charlton or some comblnat|on _

thereof selected Third Party Defendants Source One (“Source One") as the sales and ‘
marketlng agent for the Subdivision, and commenced marketlng lots in the Subdrvrsron 3
to prospectrve purchasers rncludrng but not lrmlted to Thrrd Party Plarntlffs |

| 53. Upon mfonnatron and belief, Source One solicited and procured potentral '
and actual purchasers of lots in the Subdivision by provrdlng photographs artrst | .
renderrngs and allegedly factual rnforrnatron about the ultrmate appearance and
expected completron of the rnfrastructure facilities, amenrtres and common areas to be'_
~ constructed, provided and establrshed in the Subdrvrsron and regardmg the ultrmate
value thereof based on mformatron and material provrded by Corkum Landquest CRT
2012- CP 22 00934 o
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. Sodth Bay, Plaintiffs’,' Third Party Deféndant Charlton, or some' combinatio‘n the}reof,AOrA_ .
othenivise approved and ratif ed by said Plaintiffs Cross—Defendant and Third Party
Defendants | o |

54.  Third Party Plaintiffs further relied upon Third Party Defendant Citys | |

- approval of the Final Subd|v13|on Plat, and the Performance Bond upon which TPD City
approved same, as assurance and warranty that the Subdiwsron s mfrastructure in the
very Ieast,. would be constructed in accordance with‘representations and, covenants‘

| made by Corkum, Lan.dque'st, CRT,‘ South Bay, Plaintif_fs, TPD _Chari_ton, or som'.e_y
- comoination of one or more of Plaintiffs,' Cross-Defendants and Third Party Defend__ants.

- 55. Despite such representations and covenants, 'none of the.promised' ‘
vinfrastructure amenities or other such facilities have been commenced or. completed in-

the Subdiwsron |

56. There has been such.an‘amaigamation of corporate interests, entities' and
activity so as to blur the legal distinction between Corkum, South Bay, Landquest, CRT,

Plaintiffs Third p:a.rty Defendan.t CharIton and their activities. | |

FOR A SECOND DEFENSE AND BY WAY OF FIRST COUNTERCLAIM
 CROSS-CLAIM AND THIRD PARTY COMPLAINT

(Breach of Contract/Rescission v. Corkum, Landquest, CRT,
South Bay, Plaintiffs, Third Party Defendant Charlton and Source One)

57. Third Party Plaintiffs affirm and reallege each and every allegation set
- forth hereinabove as fully as if repeated herein verbatim, and further.alle'ge:' |
58.  All matters alleged herein specifically and exclusively refer to and asserta

cause of‘a‘ction for relief from Third Party Defendants Corkum, Landquest and CRT,

Cross Defendant South Bay, Plaintiffs, and Third Party DefendantsCharlton o

Charlton, et al. vs. South Bay Propertles, LLC, et al
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Defendants and Source One, jointly and/or severally, hereinafter referred to as the

“Developer Defendants.”

59. In response to, and in reliance upon, the marketing efforts,
representations, covenants and contractual undertakings of the Developer Defendants
and their agents, Third Party Plaintiffs and other third parties executed Reservation
Agreements and "Agreement(s) to B_uy'and Sell Real Estate" ("Purchase Agreements")
for various lots in the Subdivision, for various prices, on various dates.

60. Third Party Plaintiffs were induced to execute and enter into the Reservation

Agreements and Purchase Agreements based upon the following representetions and
contractual terms made and entered into by the Developer Defendants and/or their |

agents, to wit:

a.  Atno cost to Third Party Plaintiffs, the Developer Defendants were
going to build a tuming lane from South Island Road into the -
Subdivision, as well as roads, water, sewer, electrical service and
telephone service to all lots throughout the Subdivision, in
accordance with the Final Subdivision Plat;

b. The Developer Defendants, at no cost to Third Party Plaintiffs,

‘ were going to build and provide a Clubhouse, Swimming Pool, a
Boathouse and Fishing Pier, as a portion of the common areas
and amenities of the Subdivision;

C. At no cost to Third Party Plaintiffs, the Developer Defendants
were going to provide various improvements to the 1.95+ acre
island, and its connecting pedestrian bridge, which form a
portion of the common areas and amenities of the Subdivision;

d. At.no cost to Third Party Plaintiffs, the Developer Defendants

’ were going to provide landscaping throughout the Subdivision
to enhance and preserve its aesthetic appearance, as a portion
of the common areas and amenities;

e. The infrastructure and amenity construction would be commenced

Charlton et al vs. South Bay Properties, LLC, et al.
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in September, 2007, and was expected to be complete in
approximately August, 2008;

f. The value and marketability of Plaintiffs' lots would increase
substantially once the infrastructure and amenities were
completed; and,

g. Third Party Defendant Source One would set aside, or escrow, _
approximately $3,700.00 to $4,000.00 per lot closed, with
such funds to be used for the purpose of conducting at least
two major re-marketing events, coinciding with completion
of the above-referenced infrastructure and amenities, the..
purpose and result of which would be to assist Third Party
Plaintiffs in re-selling their lots at a substantial profit, if they
so desired.. Therefore, Source One covenanted with Third
Party Plaintiffs, and all other lot purchasers, with the knowledge
approval of the other Developer Defendants, to escrow $199,800.00
to $216,000.00 for such purpose :

61. The Developer Defendants, or a eombination' ef one or more of said
‘Defendants, sepérately or through their authorized-agents, represented, covenanted
and bound themselves to provide the foregoing infrastructure and amenities to Third
Party Plaintiffs,ar.id other purchasers in the Subdivision. -

62. The Purchas_e Agreemehts were, or appeared to be, supported by good
and valuable coneideratio_n, and were mutually binding and enforceable upon all parties
thereto. | |

63.  The representations, covenants, and obligations made and entered into by
.the Developer Defendanfs ahd their agents were express and implied executory terms
of the Purchase Agreemehts, end were specifically intended to and did survive the
execution of the Purchase Agreements, and the subsequent execution‘, delivery and
filing of the General Warranty Deeds to various lots which vested title to such lots in
Third Party Plaintiffs. | - ‘
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64._»‘ " The Third Pa'rty Plaintiffs have fully performed all obligations and
'condrtrons precedent requrred of them to render the terms of the partres Purchase :
! -Agreements ‘and other representatrons and mducements precedlng same fully

‘enforceable as agarnst one or more of these Plarntrffs Cross-Defendants and/or Th|rd

| ,‘Party D,efendants v . |
o 65. Desplte Third Party Plaintiffs' full performance of all oblrgatlons requrred of
' .them under the Purchase Agreements lncludlng wrthout limitation payment of the fuII |
purchase prrce demanded by one or more: of the Developer Defendants together W|th
closrng costs and other substantral expenses mcurred by each of the Thrrd Party |
”_Plarntrffs and other lot purchasers said Plarntrffs Cross-Defendants and Thrrd Party
- :Defendants have farled and refused to perform any of the obllgatlons representatrons .
warrantres or undertaklngs made set forth, and entered |nto by them More partrcularly, »' :
‘the DeveIOper -Defen‘dants and Sour_ce One have failed to commenc_e, and-»-thereforet o
_ havé not completed' the construction of paved roads providing aCcess to Third Party‘
Plarntlffs Iots water or sewer service Imes or other necessary and approprlate utllltles
and servrces to the boundary Irnes of said lots; or the clubhouse pool boathouse '
fi shlng pier, Iandscaplng, or |mprovements to and around the 1. 9451: acre |s|and as -
speorﬁcally represented-, covenanted and warranted, or set up an escr_ow.account _for o
remar'ketin.g-‘ efforts | . |
: 66. ~ As adirect, proxrmate and foreseeable result of the Plarntrffs Cross-
Defendants and/or Thll‘d Party Defendants substantral and unexcused breach of the

parties' P_urchaseAgreements as set forth herern, Th|rd Party Plarntrffs have sustarned .

Charlton et al VS. South Bay Propertles, LLC, et al
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foreseeable actual and special damages and loss, including, but not limited tothe
following: ~

" a. - Inthat Third Party Plalntlffs have paid and delrvered a full _
" and excessive purchase price to said Plaintiffs, Cross- Defendants
" and Third Party Plaintiffs for their respective lots, and have each'
undertaken debt and liability for this purpose, far in excess of the -
“actual fair market value of the lots without such infrastructure and -

amenltles :

b In that Third Party Plaintiffs have incurred interest, propeity taxes,
R _closing costs, and other consequential and/or. special damages
~as aresult of their closing upon the purchase of their respective
" lots, and undertaking the debt and Irabllrtres resultrng d|rectly
therefrom .

¢ In that Third F’arty Plaintiff's have incurred substantral attorneys
- fees and costs herein, in pursuit of recovery of their rights, mterests‘
and damages under thelr Purchase Agreements ' ‘ :

d. : In that the Third Party Plalntlffs have been denied reasonable
access to, or any beneﬂcral use of, their |nd|V|duaI lots;

e In that more th‘an one Th|,rd Party Plamtlff has been unable .
- or unwilling to comply with the terms of their purchase money
financing, and to pay the monthly costs of such financing, as
well as excessive property taxes assessed upon their unimproved
and inaccessible lots, resulting in substantial damage to - '
Third Party Plaintiffs’ credit, and multiple threats of mortgage -
and property tax foreclosures, together with assessments
of penalties and mterest on. past due financing. and property
tax payments .

f. ‘In that, upon information and belief, no funds were or have been
"set aside" or escrowed by Third party Defendant Source One,.
- for the purpose of conducting the two significant re-marketing
events as promised and represented, and no such events have
been planned or conducted :

g. In that Third party Plaintiffs' investment is jeopardlzed by wrtue o
- of the Plaintiffs-and Third Party Defendant Charlton’s apparent =~~~
, nght to foreclose on all the property that would constitute the o
common elements to be Iocated wrthrn the Property, which -
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would rnclude the roads easements for utllrtles amenrtles
‘the manna and the island; and

h.  in such other and further partlculars as may be establrshed
hereafter

’ _67§ Thll'd Party Plalntlffs are mfonned and belleve that Plalntrffs Cross- )
Defe'nd'ants and Third Party.Defendants breach of their covenan_ts and P»urchase_' -
o _Agre‘ements'.haveﬁ been so fundamental and substantial t_hat Third »Pa'rty,Plaintiffs are ‘

‘entitled to judgment against the Plaintiffs, Cross-'Defendan-ts: and Third Party'

Defendants, jorntly and/or severally, awardrng Third Party Plaintiffs complete Rescrssron e

: of thelr Purchase Agreements and restonng them to the status quo ante lmmedlately

Vpnor to the executlon of their Reservatron Agreements and Purchase Agreements by

Declaratory Judgment and related relief as follows

a. 'Requrrlng one or more of the Plaintiffs, Cross- Defendants
and/or Third Party Defendants named- herein to refund
all'earnest monies, closing costs, interest, property taxes
;and other such actual and consequential damages and- expenses
‘ lncurred by Thrrd Party Plaintiffs, to Third Party Plamtlffs

b. Drrectrng and requiring that one or more of the :Plarntrffs,
Cross-Defendants, and/or Third Party Defendants fully pay .
and satisfy all purchase money debt incurred by Third Party
Plaintiffs for the purchase of their respective lots, together

~ with all interest, attorneys' fees and costs incurred for such
- purpose : )

C. Awardrng Th|rd Party Plaintiffs Judgment against Plalntrffs
‘Cross-Defendants, and/or Third Party Defendants ina sum
equal to the monetary value of all damage to Third Party
- Plaintiffs’ credit which has or may have occurred as of the date
of judgment; upon completion of which, at said Plaintiffs, Cross-
Defendants' and/or Third Party Defendants’ expense, Third
Party Plaintiffs shall execute and deliver Quitclaim Deeds
conveying their respective lots to such Plaintiffs, Cross-Defendants _
and/or Third Party Defendants as this Court shall direct; ' o

Charlton et al vs. South Bay Properties, LLC etal. -
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d. Awardrng Third Party Plalntrffs Judgment for all attorneys o
- fees and costs incurred by them herein; and, -

e. . Awardrng Th|rd Party Plaintiffs such other and further relref
‘ as may be necessary and appropriate to make Third Party
Plaintiffs whole, and to restore them to the status quo ante -
* prior to the execution and performance of their respective
Reservatron Agreements and Pu rchase Agreements for lots -

in the Subdrvrsron

o _FORA THIRD DEFENSE AND BY WAY OF SECOND
'COUNTERCLAIM, CROSS-CLAIM AND THIRD PARTY COMPLAINT -
~ (Breach of Contract - Declaratory Relief, Specific Performance.
~ and Damages v. Plaintiffs, Cross-Defendant, South Bay,
. Thrrd Party Defendants, Corkum, Landquest CRT,
: Charlton and Source One) - -

68. T h‘ird Party Plalntlffs affirm and reallege each and every al’legation set
forth heremabove as fully as if repeated verbatlm and further allege in the alternatrve
69. " Without just cause or-excuse, the Th|rd Party Defendants Landquest
‘ Corkum CRT Cross Defendant South Bay, Plaintiffs, and Third Party Defendants
Charlton and Source One (“Developer Defendants”) or one or more: of them materrally . ;
and substantlally breached the Purchase Agreements as alleged more fully
here_rnabove, all t.o Thrrd Party Plalntrffs great damage and loss. |
70. “Third Party Plaintifs are informed and believe that they are entitledvtﬁo
judgment against the Deyeloper Defendants, 'joilnt'ly and/or severally, as _follows:__
a.  Declaring the Developer Defendants to be'in material and |
substantial breach of their obligations under the parties'
Purchase Agreements, and other representations, covenants
-and oblrgatrons made and entered |nto by them;
b. Requmng the Developer Defendants to specrfrcally perform

‘their covenants and obllgatlons to Third Party Plaintiffs, by
|mmed|ately commencing and timely completrngthe construction

Charlton et al VS. South Bay Properties, LLC, et al.
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of all infrastructure and amenities, in accordance with existing -
plans; and consistent with the planned exclusive subdivision
portrayed by the Developer Defendants and their agents where
plans do not exist; the Final Subdivision Plat; and applicable
building codes and standards; as alleged more fully herelnabove;

c. Awardmg Third Party Plaintiffs judgment agalnst the Developer

v Defendants, and Source One jointly and/or severally,.in a sum- - .
~ equal to all actual, special and consequential damages |ncurred
_ by them, together wnth pre-Judgment interest on such sums;- :

d. 'Awardlng Third Party Plalntlffs all costs and. fees lncurred herem b
mcludmg W|thout limitation'a reasonable attorneys fee; and,

e Awardrng Third Party Plaintiffs such other and further rellef
' - as thns Court may deem jUSt and proper '

FOR A FOURTH DEFENSE AND.BY WAY OF THIRD COUNTERCLAlM

- CROSS-CLAIM AND THIRD PARTY COMPLAINT- =

- (Breach of Contract Accompanied by Fraudulent Acts v. - L
Third Party Defendants Corkum, Landquest, CRT, Cross-Defendants' -~ =

~South Bay,. Plalntrffs ‘and Third Party Defendant Charlton)

' 71 _. Th|rd Party Plamtlffs afflrm and reallege each and every allegatlon set"
forth hereinabove, as fully as if repeated herein verbatim, and further aIIege
| 72 The Developer Defendants have materially, substantlally and
: fundamentally breached their Purchase Agreements with Th|rd Party Plalntlffs and |
have defaulted upon the representatlons rnducements covenants and warrantues '
‘given, as alleged more fully heremabove
. 73 The Developer Defendants breach of contracts were acc_ompén_ied by
- fraudulent acts, in the following particulars: » o |
| a. The D’ev‘eloper Defendants made'such repr_esen_tations_
~inducements, covenants and warranties regarding their
construction and/or delivery of the infrastructure, )

amenities and other facilities in the Subdivision, for the purpose
and with the intent of inducing Third Party Plaintiffs" relrance -
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thereon‘ without securing or depositing into a bona fide escrow |
account, or otherwise securing and undertaking -appropriate

and sufficient financial arrangements, to assure completron of
same; - ‘

b. The Developer Defendants specifically “intended for

Third Party Plaintiffs to rely upon such representatrons ’

covenants, warranties and contractual obligations, - ‘

“and Third Party Plaintiffs did justifiably rely thereon in |

o electing to proceed with execution and performance
~ of their Purchase Agreements for their respective lots, at . - -
~ grossly inflated and excessive values without such mfrastructure
' amenltles and other facilities in place :

c The Developer Defendants , or one or more of them,
provided the further assurance of compliance with said
_representations, covenants, warranties and contractual
obligations, by procuring the issuance of a Performance Bond,
‘allegedly assuring the completion of at least the infrastructure -
in the Subdivision, and pursuant to which the Developer Defendants _

were enabled and allowed by Defendant City to proceed with =
the'sale and closmgs upon lots within the SubdMsnon

d Upon information and belief, the Developer Defendants .
- attempted to avoid and disclaim their duties, responsibilities,
- obligations and representations, by language contained in-
- their HUD Property Report. However, the Developer
Defendants, or one or more of them, instructed, requested or
otherwise approved and ratified subsequent representations and
"explanations" by Third Party Defendant Source One of the
- HUD Property Report, which negated, glossed over, and othérwise -
reassured Third Party Plaintiffs of the Developer Defendants
financial ability to perform their representations; covenants,
warranties and contractual obligations, and of the Developerv
" Defendants’ intention and ability to do so, as allegedly
evndenced by the Hartford Performance Bond;

e. The Thlrd Party Plaintiffs Justlflably relied upon the Developer
- Defendants’ assurances and reassurances, as alleged herein,
" were entitled to do so, and had no réasonable means of -
otherwise discovering the Developer Defendants’ fraudulent’
“intent, and acted to their detriment in reliance upon such
representatlons and assurances, by electing and
decndlng to execute and enter into the Purchase Agreements
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for their lots, to expend sums required for the performance

of such Purchase Agreements, and to undertake substantial
purchase money debt in order to perform such Purchase ,
Agreements, all to Third Party Plaintiffs’ great damage and loss;

f. The Developer Defendants, despite such representations,
assurances and reassurances, and despite the fact that
one or more of the Developer Defendants, jointly and/or -
severally, are financially capable of fully performing their
obligations to Third Party Plaintiffs, constructed the
transaction with Plaintiffs and Third Party Defendant Charlton,
and secured the issuance of the Hartford Performance Bond,
without having any financial obligation or funds committed to
construction of the infrastructure, amenities and facilities of
the Subdivision; :

g..  Upon information and belief, the Developer Defendants, -

or one or more of them, intentionally refrained from undertaking
any financial obligation or commitment for the construction of
infrastructure, amenities and other such facilities, because of their
perception of a pending real estate, and real estate financial
market crisis, and the Developer Defendants objectively
lintended, at the time of closing upon the sale of lots to Third Party
Plaintiffs, to repudiate, deny and avoid any obligation for the

construction and provision of such infrastructure, amenities

and related facilities;

h. The Developer Defendants, or one or more of them, were
therefore aware at the time of such closings, that Third
Party Plaintiffs’ lots were grossly. over-valued, and that the .
Developer Defendants had received far in excess of the
actual fair market value of such lots, in the absence of
said infrastructure, amenities and related facilities,
which the Developer Defendants had then decided not to
construct and/or prowde

i. The__ Developer Defendants have not commenced or
completed construction of any infrastructure, amenities
or related facilities in the subdivision, despite their
representations, warranties and assurances that such .
construction would commence in or about September, 2007,
and thereafter representing that such construction would
commence in or about January, 2008, and in both Instances
such construchon would be complete in or about August 2008
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N A *The Developer Defendants representatrons rnducements ,
_ covenants and warranties were material and fundamental,
. and were false and deceptive as recited herein; such material
.. and false representations were made by the Deveioper -

- Defendants for the purpose of invoking and inducing Third.
Party Plaintiffs' reliance thereon; that Third Party Plaintiffs
justifiably relied thereon, and had no reason to drsbelreve 3

" or reasonable ability to dlscover the falsity of such - :

~ representations; that Third Party Plaintiffs did in fact rely =

- upon such representations to their.detriment; and, as a direct -

~and proximate result of such materially false and deoeptrve

- misrepresentations and the Developer Defendants breach .

 of their resulting duties, obligations and covenants, Third .

- Party Plaintiffs have been severely and egregrously damaged o
as recrted more fuIIy herernabove : ‘

.7'4.“ _ T_hrrd P,arty Plaintiffs are rnformed and believe that they a_re_en,titled_t:o_ |
' judgrnent againstlthe Pl_aintiffs, Cross Defendant South bay,‘ and Third Part’v'Defen‘dants‘
Corkum, Landquest ‘CRT, Charlton and Source One, jointlyg and/or severallv, for all
~actual and punrtrve damages sustarned herein. | R

FOR A FIFTH DEFENSE AND BY WAY OF FOURTH
-.COUNTERCLAIM, CROSS-CLAIM, ’
‘ AND THIRD PARTY COMPLAINT .
(Vrolatron of S.C. Unfair Trade Practices Act vs. Third Party Defendants
Corkum, Landquest, CRT, Charlton, Source One, - -
Cross Defendant South Bay and Plaintiffs)

75.. - Third'Party Plaintiffs affirm and reallege each}and ‘every allega‘tion set . _‘ '
forth herernabove as fully as if repeated herein verbatim, and further allege ' |
 76. Thrrd Party Defendants Corkum Landquest and CRT and Cross-
Defendant South: Bay, at aIl trmes relevant hereto, have held themselves out as experts 3
‘and have engaged in busrness with Thrrd Party Plarntrffs and the publrc at large in the

_ '-f eld of real estate development, -marketrng and sales. Plaintiffs and Third Party -
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Defendant Charlton, by virtue of their joint venture status as a Developer Defendant, are

vicariously liable for.the acts and omissions of the other Develope’r Defendants
77.

At all times relevant hereto, the Third Party Defendant SoUrce One has

held itself out as an expert, and has engaged in business with Third Party Plaintiffs and
with the public at large in the field of real estate marketing and sales.
- 78.  The Developer Defendants named herein have solicited and procured

Third Party Plaintiffs' reliance upon their expertise, integrity and abilities, as alleged

more fully hereinabove, and have thereby procured Third Party Plaintiffs' Purchase
Agreements and performance of same for the purchase of various lots in the

Subdivision, as alleged more fully heréinabove

79.  That the Developer Defendants' acts and omissions, in breach and

violation of their representations to and agreements with Third Party Plaintiffs, as
alleged more fully hereinabove, constitute unfair or deceptive acts in the conduct of

trade or commerce, as provided in the South Carolina Unfair Trade Practices Act [S.C

Code Ann. §§ 39-5-10, et seq. (1976 as amended).] ("the Act")
80. The Developer Defendant and Source One’s acts and omls'smns. as

alleged more fully herelnabove, are capable of, and have the potential to be repeated

to the damage of the general public and contrary to the public interest and principles of

good faith and fair dealing in the conduct of trade and commerce.
81.  Third Party Plaintiffs are therefore informed and believe that the Plaintiffs

Cross-Defendant South Bay, Third Party Defendants Corkum, Landquest CRT Source

‘ .
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One and Charlton or one or more of them have neglrgently, wrllfully and recklessly

vrolated the terms and provrsmns of the Act

' _82. . That as a direct and proxrmate result of such Developer Defendants

negligent willful, and reckless violatien of the Act, Third Party- Plaintiffs have sustarned
Ui nanCIal darnage and 'property loss, '_as alleged 'rnore fully hereinabove ‘ | » ‘

| 83 : Third Party Plaintiffs 'avre‘ 'info.rmed and' believe that Ithey_ are 'entitled to
judgment agalnst. the .Deyeloper Defendants, join‘tly a'nd/or severally,A'fOr all aot‘ual

damages, treble damages, and attorneys' fees, in accordance with the Act.

FOR A SIXTH DEFENSE AND BY WAY OF FIFTH COUNTERCLAIM

: CROSS-CLAIM AND THIRD PARTY.COMPLAINT

(Negllgent Misrepresentation v. Third Party Defendants Corkum -

Landquest CRT, Source One, Charlton, Cross Defendant South Bay,
and Plaintiffs)

84. | Thrrd Party Plaintiffs afflrm and reallege each and every allegatlon set

} forth herelnabove as fully as if repeated hereln verbatlm and further allege __

o 85. The Developer Defendants, jorntly and/or severally, made false | o
representatlons to Third Party Plalntrffs as alleged more fully herelnabove Such false'
representatrons mcluded

a.

Defendant South Bay would construct and provide, at no
- . cost toPlaintiffs, the rnfrastructure amemtres and other

.....

the ’Hartford Performance Bond provided assurance that
at least the infrastructure would be constructed and
“provided; construction of the infrastructure, amenities

and related facilities would be complete in or around
, August 2008

Thlrd Party Plarntlffs lots would be worth substantrally

Charlton et al vs. South Bay Properties, LLC, et al.
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 more than thelr purchase pnce upon completion of the
mfrastructure amenities and related facrlltles

e Thrrd Party_ Defendant Source One would "set aS|de",
. orescrow, $3,700.00 to$4,000.00 per lot closing, for the -
- purpose of funding two significant re-marketing events,
- -the first of which would be scheduled to occur in Augustor -
September, 2008, for the purpose of assisting those
Third Party Plaintiffs and other lot purchasers who so-
desired in re-selling their lots at a substantial profit.

- 86. . The Developer Defendants, jointly and/or severally, had a pecuniary
interest in making these false representations to Third Par'ty Plaintiffs, thereby i'ndu'c'ing""'
Third Party Plaintiffs to enter into and perfor_m thelr'Purc_has'e. Agreernents for their -
various lots.

.. 87. T'h:e: Developer Defendants, jointly and/or s‘eve'rallyv, owed Third Party
Plaintiffs a .duty of care‘to assure that trutthl informatio'n-was conveyed to Thlrd Party' |
Plaintiffs regardrng their ablllty to perform as represented covenanted and undertaken .A

by them in their varlous contracts with Third Party Plarntlffs |

- 88. . The Developer Defendants jointly and/or severally, negllgently,
'carelessly, recklessly and wrllfully breached their duties to Third- Party Plalntlffs and

-farled ‘either conscrously or neglrgently, to ensure that truthful and accurate rnformatron_ s

was conveyed to Thrrd Party Plamtrffs regarding these materral issues of fact. |

89. T he Third Party Plaintiffs justifiably relied on the Develop‘er Defendants"' )

' representations | having no reason“to doubt or suspect that the Developer Defendants. o

"~ and Source One were incapable of performrng, or lacked the’ rntegnty and flnancral

commltment or oblrgatlon to compel them to perform as represented covenanted and o

undertaken. |

- Charlton etal.vs. South Bay Propertles, LLC, et al
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- 90 ' As a drrect and’ proxnmate result of Thlrd Party. Plarntrffs rellan.ce upon
“such false and matenal mlsrepresentatlons and sard Developer Defendants fallure to .
perform such obllgatlons covenants and representatlons Th|rd Party Plalntlffs have o

.. been severely and egreglously damaged asvalleged more fully herelnabove. o
: 91, Third Party Plalntrffs are |nformed and belreve that they are entltled to
judgment agamst the Developer Defendants jointly and/or- severally, for all actual

fcompensatory and punrtlve damages sustarned herein.

 FOR A SEVENTH DEFENSE AND BY WAY OF
- SIXTH CROSS-CLAIM AND THIRD PARTY COMPLAINT ,
- -(Actual Fraud/Constructive Fraud v. Third Party Defendants Corkum,
Landquest, CRT, and Source One, and Cross- Defendant South Bay)

92 Thlrd Party Plaintiffs aff irm and reallege each and every allegatlon set
forth herelnabove as fully as if repeated herein verbatlm and further allege |
93. - Third Party Defendants, Corkum, Landquest CRT and Source One and __'_
' .Cro'ss-Defendant South Bay, o_r one or more of them, by and through their pnncrpals N
- and agents, 'made the representations set forth more fully hereinabo've,' all of vvhich
were material and were_ false._ B | | | '- | | |
| ‘94.: Said Third Party Defendants and Cross-Defendant knew or should_have g /
known of the falslty of said r'epresentations at the ti‘me they Were made, or rnade_such}:' i
representatlons |n reckless dlsregard of thelr falsity. | |
‘95; Sard Thlrd Party Defendants and Cross-Defendant made such :
. representatlons wrth the intent and purpose that they be acted upon by Th|rd Party

Plalntrffs as true
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| 96. '. ‘ 'Third P'arty»PIaint_if_fsyve‘re ignorant of the .fals.ity of the_' s'avid ThlrdParty
- _'Defe'ndant.s’ an‘d.Cross-De‘fendants’ representations had n.'o reason to 'do’ub}t' the .
| veracity of such representatlons and had no means of reasonably dlscoverlng thelr |
- falsity. Third Party Plaintiffs were therefore entitled to rely upon the truth of such :
' "brepresentatlons and d|d in fact rely upon the truth of such representatlons m executrng

‘and perforrmng their reSpectrve Purchase Agreements for Iots in the Subdrvrsmn

97. That, as a direct and proximate result of the Sald Th|rd Party Defendants 5 o

and Cross- Defendants actuaI or constructlve fraud in maklng such false '
representatlons and Third Party Plalntlffs materlal change of posntron in relrance |
"thereon Third Party Plaintiffs have sustained severe damages and loss,‘" as s_et forth" 'A

more fuIIy herernabove

98. Th|rd Party Plalntlffs are- lnformed and belleve that they are entltled to
judgment against sald Third Party Defendants and Cross—Defendant jorntly and/or '
:severally, for alt actual, compensatory and punrtrve damages sustalned herern

FOR AN EIGHTH DEFENSE AND BY WAY OF SEVENTH
COUNTERCLAIM CROSS CLAIM AND THIRD PARTY COMPLAINT
(Third Party Beneﬁmanes/Declaratory Judgmentv. - -
~ City of Georgetown, Hartford Casualty, Hartford Flre
-South Bay, Landquest, CRT, Plaintiffs and
Third Party Defendant Charlton)

99. Thlrd Party Plaintiffs affrrm and reallege each and every allegatlon set

forth heremabove as fully as if repeated herein verbatim, and further allege

Charlton, et al. vs. South Bay Properties, LLC, etal. S IR :
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-100. Upon information and belief, Third' Party Plaintiffs were intended ,
beneﬂmanes of the Subdlwsron Performance Bond rssued by Hartford Casualty
and. subsequently undertaken by Hartford Fire, as follows | |

‘a. The Hartford Performance Bond was issued for the purpose of
~ obtaining the Defendant Clty s approval of the Frnal Bonded
Subdrvrsron Plat v

b. The Third Party Defendant City's approval of the Frnal Bonded
‘Subdivision Plat was a condition precedent to the Developer
Defendants being authorized to convey title to lots within
‘the Subdivision to ultimate purchasers of said lots, including -
Third Party Plaintiffs; -

¢ Plaintiffs and Thrrd Party Defendant Charlton had to join in
- and consent to the Final Bonded Plat before it was approved -
“by'the Third Party Defendant Clty and/or Georgetown County '
before it was recorded;

d | Thi'rd Party Defendant City accepted the Hartford- Perfor'rnance | S
: Bond and, in reliance thereon, approved the Final Bonded _
Subdlvrsron Plat for the Subdrvrsmn and,

e. The preceding facts were conveyed to Third Party Plaintiffs
- by the Developer Defendants, whereafter and in reliance
- whereof, Third Party Plaintiffs proceeded to closing on their
respective lots, and discharged their duties and obligations
fully under their Contracts to purchase said Iots ' N |
101. That Third Party Defendants City and Hartford knew or should have ’
known that Thrrd Party Plaintiffs would rely upon the City's acceptance of the Hartford
Performance Bond and its consequent approval of the Frnal Bonded Subdrvrsron Plat ,' o
for the Subdrvrsron and that Third Party Plaintiffs were entrtled to rely thereon in

accordance wrth relevant statutory and munrmpal code provrsrons as aIIeged more fuIIy :

- herein below.
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102.' Pursuant to Codte 1964, §17-“-I6(2)‘,-'Code' of Ordinances, City of o
R Georgetown the Crty s plannrng commission |s requrred to "undertake plans and |
| programs desrgned to promote publrc health safety, morals, convenrence prospenty, or -
' the general welfare " ln drschargrng its responsrbrlrtres the plannrng commrssron has’ -
the | power and duty to recommend for adoption regulatrons for the development of land
| pursuant to S.C. Code of Laws as amended §§6 -29-1110 through 6 29 1200 a
103 S C Code §6-29-1 120 states that The pUbllC health safety, economy,

good order appearance convenrence morals, and general welfare require the . |
E harmonlous, .orderly, and progressrve development of land wrthrn the munrcrpalrtres and: | :
counties of the Sftate. In furtherance of this‘general intent,'the regulation of land .
"develop'rnent'by'municipalities counties or consolidated political suhdiv_islons_ is
authonzed for the followrng purposes, among others | B

: -(1)' to encourage the development of economrcally sound and stable o
:munrcrpalrtres and counties; . . :

(2).  to assure the timely provision of required streets, utilities, and -
- other facilities and services to new land developments; ... and-.

(5)  toassure, in general, the wise and timely development of new
‘ areas, and redevelopment of previously developed areas in

harmony with the ‘comprehensive plans of municipalities and '
counnes :

104; SC Code §6-29—1 180 providesthat in:- circumstances where t'he land
deyelopmentregulation_s adopted pursuant to thrs chapter require the installation and -

: approval of site l_mprovements priorto approval of the land develop_rnent plan or -
- subdivision plat for recording in the office of the county official whose duty'lt is to accept

and record the rnstuments ‘the developer may be permltted to post a surety bond . o

A B A R
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certified check, or other instrument readily convertible to cash. The surety must be in an

amount equal to at least one hundred twenty-five percent of the cost} of the"
improvement. This surety must be in favor of the local government to ensure that, in the
event of default by the developer, funds will be used to install the required
improvements at the expense of the developer.

105. S.C. Code §6-29-1120 furtherstates that the:. Owner of any property
being developed within the municipality or county may not transfer title to any lots or
perts of the development unless the land development plan or subdivision has been
‘approved by the local planning commission or designated aUthority'and an approved -

‘plan or plat recorded in the office of the county charged with the res_p_onsibility of
recerding deeds, plats, and other property records...

106. Upon information and belief, in April, 1999, pursuant to the statutory
authority granted by S.C. Code §§ 6-29-110-1200, the City enacted Land Development
RegUIations. The purpose of these Regulations, among other things, wes fo "assure the
timely provision of required street utilities and other facilities and services to new land
development.f' Sec. 102, Land Developm.ent Regulations of the City of Geergetown.

107. The Land Development Regulations of the City of Georgetewn, in
pertinent part, require the following: | '

a‘.‘ Sec. 107: Planning Commission approval and recordihg

of a plat of a subdivision prior to any transfer, sale, agreement
to sell, negotiating for sale or advertising for sale of any "land

by reference to or exhibition of or by other use of a plat of
subdivision of such, and."

b. Sec. 203.1: Approval of the Final Plat requires certification
fom the City that ".. . improvements have been mstalledto -
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the City's satisfaction or that an acceptable technique in lieu
of completlon of all lmprovements has been pr0posed for the
- subdivision."

C. Sec. 302.8: "Financial guarantees' as required in Section 502
shall be submitted ... along with the Final Plat. Approval shall
not be granted in the absence of such guarantee.”

d. - Sec. 500.1: Approval of the Final Plat for recording shall
' not be given unless "the subdivider has installed ...
‘Improvements as herein specified and required, or has
provided a financial. guarantee therefore as specified in
Sectlon 502."

e. Sec. 501: Improvements required to be made by every
-subdivision developer include grading and improving
streets and alleys, installing curbs, monuments, sewers,
storm water inlets, and water mains.

f.  Sec. 502.1: "Financial Guarantees covering all improvements
required by this Ordinance shall be prerequisite to Planning
Commission action on the application for Final Plat approval.
The subdivider shall submit such guarantees...in accordance
with the requirements of this section."

g. Sec. 502.3: "Prior to completion of any or all required

" improvements by the subdivides the subdivider may posta .
performance bond...guaranteeing the completion of said
improvements in compliance with the requirements herein..."

h. Sec. 502.321: The performance bond shall "[r]un to the
governing authority or, if applicable, any other governmental
unit having legal responsibility for the construction and completlon
of sald improvements."

I. Sec. 502.324: The performance bond shall specify "that
all said required improvements shall be completed in
accordance with the requirements of this Ordinance within
a period not to exceed one year from the date of posting
said bond; provided, however, that the governing authority -
may, by proper application, for good cause shown, extend
the time of completion of all or part of such improvements
for such period of time as it deems is in the public interest.” ‘
L e ]
Charlton, et al. vs. South Bay Properties, LLC, et al. '
2012-CP-22-00934
Amended Answer; Counterclalms Cross-Claims, and
. Third Party Complamt _ :  Page33



108 lJpon rnformatron and belref prior to the closrng of the rndrvrdual lots to
Thrrd Party Plarntrffs the Developer Defendants applred to Third Party Defendant Crty
| for approval and/or pre—approval of the: Subdivision Plat, and for subsequent closrng of
’. sales of lots in the Subdrvrsron to third parties, including Thrrd Party Plaintiffs. At the
B trme that Cross-Defendant South Bay applred to the Thrrd Party Defendant Crty it drd
not own the Property but rather the PIarntrffs and Thrrd Party Defendant Charlton drd

As a result Plarntrffs and Thrrd Party Defendant Charlton were erther expressly or

rmplledly co-applrcants wrth Cross Defendant Defendant South Bay. As requrred by -

- the Land Development Regulatrons of the City of Georgetown on or about July- 1-7 :

' 2007 Cross Defendants South Bay and Third Party Defendant Hartford Casualty

executed the Subdrvrsron Performance Bond for the benefrt of the Thrrd Party Defendant

r.Crty, with Thrrd Party Plaintiffs and other third party lot purchasers and property
| owners as intended benef iciaries thereof, in the sum of Seven Mrllron Erght Hundred
| Erghty-two Thousand Three Hundred Frfty-nrne and 00/100 Dollars ($_7,882,359,.0_0),to
gu‘a'rantee the completiOn of re'quir’ed improvements and site' lnfrastruCtUre,} .sp_ecvifically.
roads and utilities‘ for the Subdivision within one year. . |
109, The Performance Bond whrch was executed by a Power of Attorney, may

or may not have been assrgned by rrder also executed by a separate Power of
Attorney, to Thrrd Party Defendant Hartford Fire. : ‘

v 110 Upon the submrssron of the Bond the Final Plat was approved by the Crty

- and recorded. -

L
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| 111, " Third Party Plaintiffs are informed and believe that the amqunt of the: Bbhid' -
. was necessariiy deter_rnined_by Third Party Defendant. City in reliance upon specific‘,:'and_:. | _'
adequately 'comnlete plans and specifications for the"re'quir'ed in‘frastructu.revand site )
rmprovements and/or by specific bids and/or contracts for such work by third party B
‘ contractors as submltted to Third Party Defendant City by the Developer Defendants
112. ',_Thereafter, upon rnformatron and belref-, the DeveloperDefendants sold T
fifty-four (54) |o't;§ in the Subdivision to various third parties, including Third Party B

- Plaintiffs

113.  As part and parcel of their fee simple ownership rnterest |n thelr respective a =

< Iots Third Party Plalntlffs should have been granted easements for access and egress 3 K
‘to and from theirlots, and throughout the Subdrvrsron, over and anng the roadways o e
' depicted and described on the Final Subdivision Plat, as well as the use of all amenities
and common areas of the Subdivision which were to be constructed by the Developer : '
"Defendants and :the right to assign and convey such 'easernients- rights a‘n‘d interestto
subsequent purchasers and their herrs and assrgns Third Party Plalntrffs should have
also been granted the right and beneficial use of all ut|l|t|es which were to be
con_structe‘d and provnded by the:_Developer Defendants to and serving alllots in the -'
Subdivision, in‘cltjding without limitation Third Party 'Plaintiffs'lots.' |
1'1'4'. Third Party Plaintiffst respective decisions to en_ter_ int.o,-; execute_and X
‘perfor'm their obligations un‘der th:eir Purchase Agreements for'their respective lots,
were made in rellance upon the Developer Defendants promises and assurances that | '
the Subdrvrsron mfrastructure would be completed, as guaranteed by |ssuance of the |
2012- CP 22- 00934 : o
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: Subdivislon Performance Bond and the City's acceptarice thereof and its‘subseqUe_nt | o

app‘roval of the Final Subdivision' Plat.. | |
115. Such decnsmns and performance by Thlrd Party Plalntlffs were further

made and dellvered in rellance upon the Developer. Defendants promlses assurances

representatlons and contractual covenants to. prowde aII amenltles and related facmtles .

as descnbed more fully herelnabove- _

116 Thll’d Party Plalntlffs allegedly recelved permanent easements |

: appurtenant in perpetwty for the use of all roads and utllltles in the Subdlwsmn and

- membershlp in the Property Owners Assocnatlon WhICh prowded them perpetual and

aSS|gnable nghts to use aII amenltles and common areas in the Subdlwsmn subject only

-~ to payment of approprlate reglme fees.

117, Thlrd Party Plalntlffs Specn‘lcally relled on Th|rd Party Defendant C|ty s

: approval of the Flnal Plat and lts recordmg with the County of Georgetown Wthh

permntted the sale of lots in the Subdivision and guaranteed the lnstallatlon of -

lmprovements

. 118 The prices, terms and condmons of Iot sales in the Subdavnsmn lncludlng

‘ those lots. purchased and closed by Third Party Plaintiffs, were prem|sed on, and
-conducted |n reliance upon the full development of the Subdivision, and the Developer

| Defendants' promlses covenants and assurances that the Subduvrston lmprovements

~ would be completed- ina tlmely fashion.

119 Th|rd Party Plamtlffs lots purchases and closmgs were premlsed upon,
and made in rellance of, Defendant City's approval of the Final Plat and lts recordlng
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‘with the County of Georgefown, which permitted the sale of lots in the Subdivision and
guaranteed the installation of improvements within one year. |

120. As of January 1, 2013, no site infrastructure or required improvements as
stipulated by Section 501 of the Land Development Regulations of the City of |
Georgetown had been commenced in the Subdivision. |

121. Further, aé of January 1, 2013, no amenities or related facilities, as
represented, coVenanted, and undertaken by the Developer Defendants, had been
commenced in the Subdivision.

122. Upon infgrmatio_n and belief, Third Party Defendant City has received
demands and induiries from interested parties with standing, requesting fhat the City
enforce the Perférmance Bond and/or take aétion to require or cause the Developer
Défendants to perform the required improvements and install the site infrasfructure, but
Third Parfcy Defeﬁdant City has taken no action thereon, or has otherwise refused to
prosecute its action to enfofce the Performance Bond and thé Devel_oper Defendants
obligations to p_efform in a timely fashion, or atall. |

123. Upbn information and belief, pursuant to the referenced statuAtes,
ordinances and regulations, and the térms and conditions of the Perforr.na‘nce Bond, the
required imprové'ments and site infrastructure in the Subdivision must be commenced
and completed in a timély manner.

124. S.C. Code §15-53-30 entitles Third Party Plaintiffs to a declaration of Third
Party Defendant City's legal duties and obligations to Third Party Pllaintifvfs specifically,
and to the public generally, and whether and to what extent und}er fhe facts, law and
2012-CP-22-00934
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_kc1rcumstances descnbed above, Third Party Defendant Clty is bound to- notlfy Thlrd

' Party Defendants Hartford of Defendant Developers' failure to perform and/or demand R

: : that Thll’d Party Defendants Hartford pay to Thlrd Party Defendant Clty the bonded sum
for Defendant‘Developers fallure to start and complete th‘e required |mprovements and -
:VSIte mfrastructure o | | | . |
, 125 S C Code §15- 53 30 entitles Th|rd Party Plalntlffs to a declaratlon of Thlrd
. Party Defendant Cltys legal duties and obllgatlons to Thll’d Party Plalntlffs specrr” cally
E _' and the publlc generally, and whether and to what extent under the facts lawand =
circumstances descrlbed above Third Party Defendant Clty |s now requrred ltself to
- trmely undertake and complete the required |mprovements and srte mfrastructure at the o
SUblelSlOﬂ in llght of Defendant Developers' failure to start or cornplete the work. |
126. S.C. Code §15-53-30 entitles Third Party Plaintiffs to a d_eclaration of Third- -
Party Def_e‘ndant City's legal duties and obligations to Third Party Plaintiffs-speciﬁca'lly" :
" and the public gen'erally, and whether and to what extent unde‘r the facts, law and : |
crrcumstances descnbed above, Th|rd Party Defendant C|ty is permltted to extend and N
for how long, the tlme of completion for the benefit of Defendant Developers and/or S
Thlrd Party Defendants Hartford of all or part of such required |mprovements and srte -
: lnfrastruct_ure. | | | | |
127. S.C.Code §15-53-30 entitles Third Party Plaintiffs to a declaration o'f-Third |
Party Defendant City's legal obligations and dutles to Third Party Plamtlffs specn" cally,
and to the pub|lC generally, and whether and to what extent under the facts law and -

crrcumstances described above Third Party Defendant C|ty has abused or falled to i
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.' pro'perly exerci_se its discretion by fallinQ to take. or failing .to proseCUte,} approprlate 'and__
' -timel'y_:action to -compel.completion -of the required infrastructure and site‘~improvernents'-'
- by the Deyeloper Defendants. or-to“enforce the Performance Bond and'com'ple_te such R
infrastructure and site. |mprovements itself. | | | |

128 S C Code §15 53 30 entitles Thrrd Party Plarntrffs toa declaratlon of Thlrd

e Party Defendants Hartford S Iegal duties and obllgatrons to Thrrd Party Defendant Clty

~and Th|rd Party Plarntlffs specrf cally and the public generally, and whether and to what '

' -extent under the crrcumstances Thll’d Party Defendants Hartford s Rlder and the

. attendant- Power-of Attorney purportedly assigning the Bond from Hartford Casualty- ,

Insurance Company to Hartford Fire lnsurance Company are valld and enforceable and
- ..assuch, whrch Third Party Defendant Hartford is the appllcable entrty holdrng and |
responsible for the Bond. | |
129 S.C. Code §15 53 30 entitles Third Party Plamtlffs to a declaratron of Thrrd f'
Party Defendant Hartford s-legal dutles and oblrgatrons to Thrrd Party Plalntrffs ‘
" specrf cally and the public generally, and whether and to what extent under the
crrcumstances descnbed above, Third Party Plaintiffs are entltled to enforce the Bond '
and demand Thrrd Party Defendant Hartford pay to Thrrd Party Defendant Crty the }' »:. :
bonded sum for Defendant Developers failure to start or complete the requrred
rmprovements and site- rnfrastructure | | |
130. S C Code §15 53 30. entltles Third Party Plaintiffs to a declaratlon of the '
‘ Dev.elvoper Defendants legal duties and obligations to Thlrd Party Plalbntlffs spe_clﬁcally » N
and the public ge'nerally, and whether and to what extent under the facts',__law"and | )
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' c'irc'um'st'ances-described above, the Developer Defendants have violated their' B
. obllgatlons regardmg the required lmprovements S|te mfrastructure amenltles and B o

Arelated facrlmes o A |
131, Th|rd Party Plaintiffs"are informed and believe that the declaratory re'lief .

sought by them hereln will termlnate the controverS|es among the partles to thls actlon

W|th respect to the requwed infrastructure. and site lmprovements in the Subdwrsron and g L

| wil remove the uncertalntles wrth respect to these issues. Further the 'declaratory relref' :
- sought by Thlrd Party Plalntlffs hereln will partlally mitigate Third Party Plalntlffs ._: . '.
o damages to Wthh Thlrd Party Plamtrffs otherW|se clalm entrtlement ' |
| 132 Thll'd Party PIamtrffs are lnformed and belleve that there is no adequate
remedy at law wrth respect to these lssues except by way of the rellef provrded by the
declaratory Judgment statutes aforesaud with respect to the Developer Defendants |
obllgatlons and Thrrd Party Plalntlffs nghts and interest thereln to burld and prowde the. '
requisite -lnfrastructure and utrll.ty services and _related |mprove'ments-|n the --Subdrwsnon. "
133. Further‘,‘Third "Party Plaintiffs are..e'ntitled to recovery of their_oosts and‘r o
attorneys fees in the present declaratory judgment action. | o
FORA NINTH DEFENSE. AND BY WAY OF EIGHTH COUNTERCLAIM
CROSS-CLAIM AND THIRD PARTY COMPLAINT =~ -~
(Vlolatlon of Interstate Land Sales Full Disclosure Act - Damages v.

Third Party Defendants Corkum, Landquest, CRT, Charlton and |
Source One, Cross Defendant South Bay, and Plalntrffs) '

134 Th|rd Party Plamtlffs afflrm and reallege each and every allegatlon set '

_ forth hereinabove, as fully as if repeated hereln verbatlm and further allege

Charlton etal.vs. South Bay Properties, LLC, etal.
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_. 1-3'5 The Deve.loper Defendants are "developers" of the 'Subd'ivision.as 'defined" o

' by the Interstate Land Sales FuII Drsclosure Act ("ILSFDA") 15 USCA § 1701 et seq

’ 136 The Thrrd Party Defendant Source One is an "agent" of the Prorect as
defrned by the ILSFDA This Defendant represented and acted for the Developer

Defendants in both marketlng and seIIrng of lots and has engaged in-such behawor o

before durrng and after the sale of the lots. | | |

137. The Thrrd Party Plarntlffs constrtute "purchasers" as defrned by the S

_ ILSFDA |
138, The Subdivision is a "subdlvrsron" as defined by the ILSFDA as |t contalns
more: than one hundred (100) lots. S
139. The lots Within the Subdivision were offered and marketed under a comrnon
promotlonal pIan as defined by the ILSFDA |
139. The Subdivision is subject to the ILSFDA, mcludlng W|thout Irmltatlon the
marketing and sale of lots therein. |
140. As descrlbed above each of the Thrrd Party Plarntrffs entered into
~ Purchase Agreements to purchase Iots wrthm the Subdivision. At the tlme of sale each o
- such lot was titled in the name of South Bay. | | | | |
| | 141. As requrred by the ILSFDA, a Property Report was presented to the Thlrd“‘
Party Plaintiffs at the time each Purchase Agreement was srgned and the sale was E
made with such report belng a part of the transaction. Each of the Third Party Plalntrffs -
has closed on the purchase of his, her or thelr respectlve Iot |
2012- CP 22- 00934
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1 42'. "The Third P’arty Defendant Signature' One acted as either '_develope'r;'or .
agent in consummatrng the sale of the lots N o | |
143. The lots were marketed and sold by the Developer Defendants for the
purpose of burldlng resrdentlal dwelllngs on the Iots |
144 The Developer Defendants and Srgnature One knew, or should have .'
R | known at the t|me of the sale and the presentatron of the Property Report that the Iots
were not useable for the purpose for which they were sold and that certrf cates of
occupancy could not have been obtained for a dwelllng constructed on such lots’ and.‘ : |
still Cannot be obtained for such purpose. | o
| 145 The Property Report presented by the Developer Defendants to Thlrd Party B
.i Plaintiffs, and requrred by the Unlted States Department of Housmg and Urban | '
Development ("HUD"), contains mlsrepresentatlons of fact and omrtted materral facts
all contrary to the provrsrons of the ILSFDA. Specrfrcally, the Property Report ’
‘ mlsrepresented or omitted the following: o
a. The name of the Subdrvrsron to-wit: Plantatron at W|nyah Bay

b, | At the time the Thrrd Party Plaintiffs closed on thelr respectlve _
' lot purchases the Property Report m|srepresented the escrow .
agent holdlng escrow funds;

- C. At the time Third Party Plaintiffs closed on thelr respectlve
lot purchases, the Property Report omitted the fact that an -
occupancy permit to occupy a house could not be issued until
the Subdivision was completed and accepted by the Th|rd Party
Clty of Georgetown _

d - At the time Third Party Plalntlffs closed on their. respectlve

lot purchases, the Property Report omitted the fact that .

the Charltons held and hold a reversionary’interest in a 1.945 -
acre tract, being a portlon of the Subdivision, now known as

Charlton et al vs. South Bay Propertles LLC, etal.
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Harbor Club on Winyah Bay.

e. At the time Third Party Plaintiffs closed on their respective
lot purchases, the Property Report omitted the fact that the
Plaintiffs held and hold a mortgage on the Subdivision less
and excepting lots 21, 44, 45, 46, 57, 58, 85, 89, 90, 91, 92,
93, 95, 98, 104, 105, 110, 112, 113, 117,118, 140, 149, 151,

153, 154,.155, 157, 158, 159, and 160; said mortgage
encumbering all land considered common areas, as well as
all land being designated for streets and rights of way, and
land required for utility easements, and land to be held in
the name of Harbor Club on Winyah Bay Homeowners

Assocnatlon

- . Atthe time Third Party Plaintiffs closed on their respective
lot-purchases, the Property Report omitted the fact that the
Harbor Club on Winyah Bay required authorization from
the U.S. Army Corps of Engineers and through the U.S.
Army Corps of Engineers, approvals from South Carolina
Department of Health and Environmental Control Office of
Ocean and Coastal Resources Management ("OCRM") for
permits issued by the U.S. Army Corps of Englneers under
Section 10 and Sectlon 404.

g. At the time Third Par‘ty Plaintiffs closed on their respective
lot purchases, the Property Report omitted the fact that the
Defendant Defendants had or needed to request (and later
requested), a permit pursuant to Section 10 of the Rivers
and Harbors Act of 1899 (33 U.S.C. 403) Section 401 of the
Clean Water Act (33 U.S.C. 1344), and the South Carolina
Coastal Zone Management Act (S.C. Code Ann. § 48-39-10
et seq.) to enlarge an existing docking facility into a community
marina containing fifty-six (56) slips in Winyah Bay, at Plantation
at Winyah Bay a/k/a Harbor Club at Winyah Bay, Georgetown
Georgetown County, South Carolina. '

146. The Developer Defendants failed to file amendments to the Property
Report, as required by law, when material changes occurred.
147. The Developer Defendants failed to keep Third Party Plaintiffs advised

concerning additional liens and encumbrances being placed on the Subdivision.

Charlton, et al. vs. South Bay Properties, LLC, et al.
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148, “The Pu'rchaseiAgreements 'executed,by‘the Third PartyPlaivnt.iffs'did not
contain the language requrred by ILSFDA found in 15 U.S. C A §1703 .'

149 The acts and omissions of the Developer Defendants constltute devrces '
schemes or artlf ices to defraud all of whlch are prohrbrted by ILSFDA | |

150 On |nformat|on and bellef the lots purchased by the Third Party Plalntlffs-‘ o
.' ‘are at present of little or no value. - o
1'5"17 Thlrd Party Plalntlffs are mformed and belleve that the Developer o
_‘ : Defendants vtolat|on of ILSFDA: entltle the Third Party Plalntlffs to o
| ‘ a ' .Judgment against the Plaintiffs, Cross Defendant South Bay, _

' and Third Party Defendants Corkum, Landquest, CRT, Source
One and Charlton, jointly and severally, for actual, -

‘compensatory, consequential, and punitive damages to be ‘
determined byajury, S

b. Pre-Judgment and’ post-Judgment interest on the damages
' awarded according to law; :
C. Attorneys fees 'and the costs and expenses of litigation' and . - |
“d. . Such further and other relief as may be deemed necessary and

appropriate to make the Third Party Plaintiffs whole and that
this Court deems just and proper.

FOR A TENTH DEFENSE AND BY WAY OF NINTH '_
‘ "~ COUNTERCLAIM, CROSS-CLAIM '
_ AND THIRD PARTY COMPLAINT ,
(Violation of Interstate Land Sales Full Disclosure
Act - Rescission v. Third Party Defendants Corkum, Landquest,
CRT, Source One, Charlton, Cross Defendant
o - South Bay, and Plaintiffs) .

152 Thrrd Party Plalntrffs affi rm and reallege each and every allegatron set’ f |

forth heremabove as fulIy as |f repeated herein verbatrm and further allege '.

Charlton, et al. vs. South Bay Propertles, LLC, etal.
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| 153. In response to and in relrance upon, representatrons covenants and
‘contractual undertakrngs of Cross Defendant South Bay, Third party Defendants
Landquest Corkum CRT, Charlton Source One Cross.Defendant South Bay, and\ =
Plaintiffs, and' therr agents, each of the Third Party Plarntiffs executed Purchase
Agreements for the lots upon’ whrch they ultimately closed . |
- 154. Pursuant to the ILSFDA, the Third Party Plaintiffs are entitled to rescis's_ion ’
- of their purchases and a refund of’.the purchase price and all incidental and. | -
- consequentral costs related to therr purchase of lots rncludrng wrthout Irmrtatron
reimbursement for property taxes, attorney s fees and: related costs and expenses.
155, The Third Party Plaintiffs are informed and believe that the said T hird
Party‘DefendantS’, Cross D_efend,ants’ and Plaintiffs’ violations of ILSFDA _entitle the
_ Third Party Plainftiffs-to judgment 'against the said Third Third Party Defendants;. Cross
Defendant and Plaintiffs, awarding Third Party Plaintiffs' complete[rescis'sion of their
Purchase’Agreements and restoring them to'thestatu‘s quo ante immediately prior to
the exé¢uti0n of their Purchase Agreements and réla'ted relief as follows:-' x
a. Requiring one or more of the said named Plaintiffs, Cross '
Defendant, and/or Third party Defendants to refund to the
Third Party Plaintiffs all earnest monies; closing costs,

interest, property taxes, and other such actual and consequentral
damages and expenses incurred by Third Party Plarntrffs -

b. Drrectrng and requiring that one or more of the said Third Party
Defendants, Cross-Defendant and Plaintiffs fully pay
and satisfy all purchase money debt incurred by Third Party -
Plaintiffs for the purchase of their respective lots, together
with all interest, attorneys' fees and costs incurred for such
purpose; awarding Third:-Party Plaintiffs judgment against
the said Third Party Defendants, Cross-Defendant and
Plaintiffs in a sum equal to the monetary value of aII damage

Charlton et al. vs. South Bay Propertres LLC, etal.
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“to Third Party Plaintiffs' credit which has or may have occurred
- as of the date of judgment; upon completion of which, at said
Third Party Defendants’, Cross Defendant’s and Plaintiffs’
expense, Third Party Plamtlffs shall execute and deliver
Quitclaim Deeds conveying their respective lots to the -
said Third Party Defendants, Cross Defendants and or -
Plaintiffs; as this Court shall direct; :

C. | Directing and requiring that the lenders satisfy, release or
’ cancel all debt obligations incurred by the Third Party Plaintiffs. -

d. Awardmg Third Party Plaintiffs judgment for all attorneys fees
and costs incurred by them herein; and,

e. Awardlng Third Party Plaintiffs such other and further relief
- as may be necessary and appropriate to make Third Party
Plaintiffs whole, and to restore them to the status quo ante -
prior to the execution and performance of their respective
Reservation Agreements and Purchase Agreements for Iots
ln the Subdivision.

- FOR AN ELEVENTH DEFENSE. AND BY WAY OF TENTH
' COUNTERCLAIM, CROSS-CLAIM AND
~ THIRD PARTY COMPLAINT -
(Violation of South Carolina Uniform Land Sales Full
_ Dlsclosure Act v. Third Party Defendants Corkum, Landquest
CRT, Chariton, Source One, Cross Defendant South Bay, and Plaintiffs)

- 156. Tnitd Party Plai'nti.ffs' affirm and reallege each a'(nd} every ellegetien set
v'forth heréinabdve', as fully as if rc;peated herein verbatin‘n,‘and_further a.II_ege: : |
- 157. | Thé Developet Defendants and Source One failed to make vapplbic.ation,
and re‘gisterthe Subdivision with the South Caro'lina Real Estate Com'mission orits duty |
authorized aSS|stant or deputy appomted by the Director of the South Carotlna |
Department of: Labor | |
158. : The Thlrd Party Pla'intiffs are linformed.end }believe that they are entitled to:

a.”  Judgment against the Third Party Defendants Corkum,
Landquest CRT, Source one, Charlton, Cross Defendant

’ Charlton, et al. vs. South Bay Properties, LLC, et al.
- 2012-CP-22-00934
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 South Bay, and Plaintiffs, jointly and severally, for actual
~ compensatory, consequentlal and pun|t|ve damages
o to be determined by a jury;

b.  Recover the consideration paid for each lot together with'.
" interest at the rate of six percent per year from the date
. .of payment; property taxes paid, costs and reasonable
' attorneys fees; and :

C. 'such further and other relief as that th|s Court deems Just ‘
~and proper. :

FOR AN TWELFTH DEFENSE AND BY WAY. OF ELEVENTH
- _COUNTERCLAIM, CROSS-CLAIM, ‘
: AND THIRD PARTY COMPLAINT .
(Equntable Lien v. Plaintiffs, Third Party Defendant Charlton
and Cross- Defendant South Bay) :

,159 Thrrd Party Plarntrffs affirm and reallege each and every allegatron set
_. forth herernabove as fully as if repeated herein verbatrm and further allege | :
160. As alleged above the Plaintiffs, and Third Party Defendant Charlton and
v Cross Defendant South Bay are joint venture partners in the development and sale of
.Iots within the Subdrvrsron. L | -

»161. ~ The amalgamation of identities, interests and activities by t_he Charltons s
and South Bay has blurred their separate identities rendering them both fth'e'_develooer_ -
of the subdivision. | | | |

162. .The Charltons'intended to 'develop their property contiguous to' the
:Subdrvrsron usrng, wrthout cost to the Charltons the rnfrastructure and amenrtres to be |

constructed by South Bay

Charlton, et al. vs, South Bay Properties, LLC, et al. | D B
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163. The Charltons also knew that South Bay in'tended toselllotsto =
) _‘pUrchasers' who were -promised the installation of infrastructure and ameni_ties', 'w_hich o

mfrastructure and amenltles were going to be used by the Charltons

164. The Charltons also knew that South’ Bay s Development Ioan commltment Lo

' 'had been wrthdrawn prlor to September 17,2007, that there was no fundlng avarlable o
orin place with Wthh to construct the promised mfrastructure and amenltles and that -
South Bay was wnlllng to rescrnd and cancel all contracts and scheduled closmgs and
-to-refund all -deposrts Desp.lte such knowledge Plalntlffs and Third Party' Defendant .
| ‘Charlton made the decrsron to retaln all such contracts and deposnts and proceed wrth
‘scheduled closrngs and future closmgs for their own substantral proflt and gam
| 165 The South Bay Deed and the South Bay mortgage should be subject to
“and infenor to the rights, claims and liens of the Plarntlffs mcludmg ~wrthout Iumrtatron,
’ thelr clalms for damages and the cost if necessary, of completrng the Subdlvrsmn
| ', 166 The Th|rd Party Plarntlffs are mformed and belreve they are entrtled toa -

“declaration from th|s honorable Court that their rlghts clalms and Ilens are superlor to

o those of South Bay and the Charltons

' FOR A THIRTEENTH DEFENSE AND BY WAY OF TWELFTH
- COUNTERCLAIM, CROSS-CLAIM, o
AND THIRD PARTY COMPLAINT. .
(Civil Consprracy v. Third Party Defendants Corkum, Landquest, CRT
Charlton and Source One, Cross Defendant South Bay, -
: and Plalntlffs)

'167. Third PartyPIaintiffs affirm and ,reallege each and everY allegation set

forth above, as fully as if repeated herein verbatim,_and further allege: - .
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}’ 1 68 The Developer Defendants consbired together _to'hat/e..the Th_ird I?arty
Plaintiffs close on their respective lots by utilization of .the actsand omissions on the
B Part Th|rd Party Defendants Landquest, Corkum Chariton, Source One Cross .

| _Defendant South Bay, and Plamtlffs as descnbed heremabove '_ .
169 As a result of these Thll’d Party Defendants Cross Defendants and -
Plalntrffs consummatlon of the conspiracy by lnducmg the Thll’d Party Plalntlffs to -
purchase thelr respectrve Iots the Third Party Plalntlffs have been speC|aI|y damaged

- lncludlng, but not hmlted to the followmg

K Aa.' 'Credlt damage from closing and undertaklng excessnve debt for
‘the acqursntlon of their lots; : :
b. Legal fees and costs-to rescmd or attain' specific performa'n'ce"' 5
c. Legal fees and costs to defend property tax assessments and
- collectlon at mﬂated value; and . .
d. Lost opportunlty to reseII build or otheanse denve benefrt from
their lots : :

170, The Plaintiffs are informed and believe that they are e.ntitledto actuall,i=
compensatory, consequential, special and'bbnttive damagesagain_st these Third 'Party: |
Defendants, Cross-Defendant and Plaintiffs: |

* WHEREFORE, the Plaintiffs pray as follows:
' A. As to the First Defense, for:judg‘ment against 'I:_andduest Develop-_ment, LLC, .
‘Kyle V. Corkum, \South Bay.P_roper_ties, LLD,, C R.-Th.ompso_n and Sons,. LLC, _Ronald{lv_._: |
o _Charlton, B'onnie'?N. Charlton, James R. Charlton and Bayside Prope_rty, --.Inc..,» and

National Land Sales, _Inc.,formerly known a‘s' Source One .

Charlton et al vs. South Bay Propertles LLC etal.
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| Communltres LLC, a/k/a Source OneSrgnature Communltles j0|ntly and severally for -
| :an Order declanng that these defendants have breached the Purchase Agreements wuth :
-the Plamtlffs and that the Plalntlffs are entltled to rescussmn and a refund of all earnest
' momes closmg costs mterest property taxes, and such- actual and consequentlal |
damages and expenses mcurred by the Plaintiffs; - | | |
| B. . Asto the Second Defense and First Counterclarm Cross Clalm and Thlrd O
h Party Complamt awardlng Defendants/T hird Party Plalntlffs judgment of resmssmn

v declaratory relief, and damages sustamed thereln together with attorneys fees costs B

“and pre-judgment interest thereon;

_ | '-C. " As to the Third Defense and Second Counterclalm Cross .Clalm and Th|rd
:Party Complalnt awardlng Defendantsfl’ hird Party Plalntlffs declaratory rellef specrf c |
._perfonnance and judgment for all actual, special and consequentlal damages o
sustained, together with attorney S fees costs ,and pre-judgment |nterest-thereon'

" D  Asto the Fourth Defense and Third Counterclalm Cross-Clalm and Thlrd
Party Complalnt awardlng Defendantsfr hird Party Plalntlffs judgment agalnst Plalntrffs
Cross Defendant South Bay and Th|rd Party- Defendants Corkum Landquest CRT
| Charlton and Source One, for all actual and punltlve'_damage's sustained therem;

E. As to the. Fifth Defense .and Fourth Counterclaim ‘Cross-CIaim and Third

_Party Complalnt awardlng Defendants/T hird Party Plaintiffs judgment agarnst Third

Party Defendants Corkum Landquest, CRT, Charlton Source One, Cross Defendant

Charlton et al Vs. South Bay Propertles LLC etal.
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R South Bay and Plaintiffs, for all actual damag_es, treble da_rnages and _attorney’s' fee’s B
) 'sustamed thereln _ | v | |
| F. As to the erth Defense and Fifth Counterclarm, Cross-Claim and Thrrd
Party'Com'plalnt, awardrng Defendants/T hird Party Plalntlffs judgment against T’hll‘dv
Party Defendants Corkum, Landquest, CRT, Souroe ’One, CharltOn,FCro‘ss-‘D'ef'endant
B Sduth Bay, and Plaintiffs, for all actuat, compensatory and punitive dama_ges ':su'stained
“therein; | | |
_ G.. ‘As to the Seventh Defense and Sixth.Coun_tercIaim, CrosS-CIairn and
Third Party Comolaint, a_warding,Defendantsz hird Party Plaintiffs, judgrn'ent against_, e
Third Party Defendants Corkum, Landquest, CRT, Source Ovne, and Cross-Defendant '
-South Bay, for all actual, compensatory, and punitive damages sUStained: therein, |
| | H. As .to the Eighth Defense and Seventh Counterclaim Cross£CIairn and
* Third Party Complaint, awardrng Defendants/Cross Plaintiffs declaratory judgment
attorney’ s fees and costs as sustained therern |
. As to the Ninth Defense and Eight Counterclaim, Cross Claim and Thlrd
Party Complarnt awardmg Defendants/T hird Party Plarntrffs judgment against Plalntrffs'
Cross-Defendant South Bay, and Third Party Defendants Corkum Landquest CRT,
- Source One and Charlton for all’ actual compensatory, consequentral and punltlve
damages, pre and post—judgment interest, attorney s fees and _costs_ sustalned vthereln,- :
J. As to the Tenth Defense and Ninth Counterclaim,.Cross-CIairn:and Tnird |
Party Complaint, awarding Defendants/Third Party Plaintiffs judgment of rescission, |

t
Ve
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- "‘declaratory rehef actual and punitive damages attorneys fees costs and pre-judgment

rnterest as sustalned therein;

R K As to the Eleventh Defense and Tenth Counterclalm Cross Clarm and
Th|rd Party Complarnt awardmg Defendants/Cross Plamtlffs judgment agalnst Thrrd
. Party Defendants Corkum, Landquest CRT Source One Charlton,. Cross-Defendant
South Bay and Plamtrffs for all actual compensatory, consequentral and punrtrve |
- damages sustarned therem together with pre and post-Judgment mterest attorney S
fees,_and costs . | | H o
_ L As to the: Twelfth Defense and EIeventh Counterclarm Cross-Clalm and
- _. Thlrd Party Complalnt awardlng Defendant/T hird Party Plarntrffs an equrtable Ilen and |
| declaratory relref fmdrng that Plarntrffs and Third Party Defendant Charlton s mortgage
' V.'from Cross Defendant South Bay should be subject to and rnfenor to the nghts clalms

" and liens of Defendants/T hlrd Party Plarntrffs herern

M R As to the Thuteenth Defense and Twelfth Counterclarm Cross-Clalm and |
: Thrrd Party Complamt awardlng Defendant/T hird Party Plarntrffs judgment agalnst Thll’d -_ o
, Party Defendants Corkum Landquest CRT, Charlton and Source One, Cross- |
Defendant South Bay, and Plalntlffs for all actual compensatory, consequentlal specnal -
and punltrve damages sustained thereln;_ | N | |

‘N. .A : Awarding Defendantsfr hird Party'~PIaintiffs"aII aﬁorney’s fees, cOSts a-nd |
expenses of lrtrgatron mcurred herein; and |

O. : Awardlng Defendants/Third Party Plalntrffs such other and further reliefas

thrs Court may deem just and proper
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STATE OF SOUTH CAROLINA

) IN THE COURT OF COMMON PLEAS
COUNTY OF GEORGETOWN | ) CASENO.. 2012:CP-22-00934

annie N. Charlton, Ronald L. Charlton,
and Bayside Property, Inc., '

Plaintiffs,

VS. ORDER

)

)

)

)

)

)

. A )

South Bay Properties, LLC, Stantec )

Consulting Services, Inc. f/k/a Trico )
Engineering Consultants, Inc., Milone )

& MacBroom, Inc., John Steven Goodwin, )

Louise C. Goodwin, Thomas I. Puckett, )

)

)

)

)

)

Brenda C. Puckett, Robert Nahama,
Jeanne E. Nahama, Thomas Holland

Sharon Louise Holland, Joyce K. Sobel, Oy = F 7
Robert W. Waruszewskiu, Richard N. M 52 M
Taylor, Robert K. Spillers (a/k/a Robert §§ =D -
* Spillers) Deborah T. Spillers (a/k/a Deborah ) O v T
Spillers), Patrick A. DiAngelo, Deborah A. ) o= o b
DiAngelo, Gary E. Owens, and Joyce M." ) 2 e
Owens, Fount L. Shults, Lynda M. Shults, ) Sm @D
Dennis Ridgeway, Teresa Lynn Ridgeway ) - 9
‘and Georgetown County Forfeited Land ) ' h
Commission, _ )
' )
Defendants. )
)

The Amended Motion to Amend Answer ﬁl.ed.i)y. John Steven Goodwin, Louise C.

. Goodwin, Gary E. Owens and J oyce M. Owens (the Goodwins and Owenses) was l_1e_ard on -
October 29, 2015. Present were K. Douglas Thornton and John M. Leiter, attorneysb,} for th‘é

- Goodwins and Owerises; Charles T. Smith, attorney for the Plaintiffs; and, D’Oﬁaid G. Hunt, Jr.',
attorney for South Bay Properties, LLC. Having carefully considered the arguments of the

attorneys, the memorandums submitted in support of the motion and in opposition to the motion
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and the pleading in this action and in John Steven Goodwin et al. v. Landquest Development,

LLC et al. (civil action no. 2009-CP-22-1045), I find and conclude that the motion should be

denied.

1. Procedural History

This action to foreclose a mortgage on real property was commenced by the filing of a
summons, complaint and lis pendens on Augue,t 31, 20'12. The complaint alleges Plaintiffs are
the owners and holders ot a promissory nete from South Bay Properties, LLC in the princiﬁal :
shm of $14,5 80,6v6.2.92 secured by a purchase money mortgage on property in a subdivision
known as Harbor Club on Winyah Bay. Parties that may have or cla.irn an interest in the subject
property are named as Defendants

CAll Defendants are in defau]t or have consented to referring this action to the Master in"
Eqnity or have ﬁled answers consisting of only qualified denials. The answer filed by John
Steven Goodwin and Louise C. Goodwin and the answer filed by Gary E. Owens and Joyce M.
Owens are qualified denials and do not assert any counter-claims, cross-claims or third party
cleims hr demand a jury trial. . o

Plaintiffs moved to refer thlS action to the Master in Equity. On January 22 2013, the
day of the hearmg on the motion to refer, the Goodwins and Owenses ﬁled a Motion to Amend
Answer This action was referred to the Master in Equity by an Order of Reference dated J anuary
28,2013, with the express provision that nothing in the order should be construed as a ruling‘on .
the Motlon to Amend Answer. | | |

The Master in Equity was unable to hear the Motion to Amend Answer because the

Master’s snouse and law petrt-ner' is the attorney for the City of Georgetdwn and the motion seeks
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to add the City of Georgetown as a third party defendant and to assert third party claims against _
the City of Georgetown. The Master in Equity refrained from hearing the motion and returned
this action to the circuit court by an Order Returhing Action to Circuit Court dated March 21,

2013.
| The Goodwins and Owenses filed an Amended Motion to Amend Answer on September
23, 2013.

The Goodwins and Owenses filed an appeal which was dismissed by The South Carolina
Court of Appeals on August 12, 2015, with directions that:

The case is remanded to the circuit court, and no party is prohibited from bringing

any position before the circuit court. The case resumes the precise position it

occupied on March 21, 2013.

Remittitur was issued on August 38, 2015,

Therefore, the Amended Motion to Amend Answer is properly before this court.

2 : Another Action is pending between the Same Parities for the Same Claims.

The Amended Motion to Amend Answer seeks leave to add twelve (12) copnter—clain.l’s,’
cross-claims and third party claims and to add seven (7) third party defendants to the Goodwins'
and Owehées' answers. The proposed eounter-clairhs, cross-claims and third party claims are all
claims aSserted in John Steven Goodwin et al. v. Landquest Development, LLC et al. (civil action
number 2009-CP-22-1045). The proposed third party defehdants are all 'defeﬁdants in John
Steven Goodwin et al. v. Landquest Development, LLC et al. The Memorandum in Support of
Motion to Amend at page 5 conﬁhﬁs that the complaint in John Steven Goodwin et al. v.
Landquest Development, LLC et al. alleges, “... the same factual basis and legal claims that are

asserted in the Owenses’ and Goodwins’ proposed Amended Answer and Counterclaim.” The
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effect of grantmg the .Goodwms and Owens leave to amend their answers would be to createa
| : second action between the same parties for the same twelve (12) clarms |
| “Under Rule 12(b)(8), SCRCP, dismissal is appropnate when another action'i is pendmg .
between the same partles for the same claim.” Cricket Cove Ventures, LLC v. Gzlland 390S.C.
N 312, 321, 701 S.E.2d 39, 44 (Ct. App. 2010). In Corbert v. City of Myrtle Beach, 336 S.C. 601,
610, 521 S;ﬁ.2d_ 276,281 (Ct. App. 1999), the Court of Appeals concltldedthat the trial co_urt |
prope‘r_ly djsrnissed .the complaint pursuant to Rule 12(b)(8) because the plaintiff’s clairn for
~ negligent infliction of emotional distress against a beach service involved the same parties and
. Was "based_ upon the same facts and clrcumstances" as the plaintiff’s first two Wrong_ful death |
actions against the beach service and the City of Myrtle Beach. |
| Goodwms and Owenses' proposed amended answers vrolate Rule 12(b)(8) SCRCP
Therefore leave to add twelve (12) counter-claims, cross-claims and th1rd party claims and to
add seven (7) third party defendants to the Goodwms and- Owenses answers in thrs proceedmg

should be denied.

The Proposed Third Party Defendants are not Liable to the Goodwms and Owenses for
_ the Plamtlﬁ's Claim.

This is a'standard-mortgage foreclosure aetfbﬁ»- The Gepdwins aﬁd"@wenses arenamed as .

' defendants because they clmm an equrtable lien on the subject. property. The relief sought in'the

: Plamuﬁ's complamt is that the amount due on the note and mortgage from South Bay Propertres -

LLC be determmed, that the Plamtlﬁ's have Judgment of foreclosure, that the subject property be
sold by the court, that the eqmty of redemptlon be barred and that the proceeds of the sale be.

.drstnbuted accordmg to law |

Page 4 of 9 |



The Goodwine and Owenses p‘roposeto add to their qualified denials third party claime '
for: ( 1) Breach of Conu'act/Rescxssmn, (2) Breach of Contract - Declaratory Rehef Speclﬁc
Performance and Damages (3) Breach of Contract Accompamed by Fraudulent Acts, (4)
Violation of S.C. Unfair '-1_"rade PractlcesAct, %) NeghgentMrsrepresentatxon, (6) Actual
Fraud/ConstﬁctiVe Fraud (7) Third Party Beneﬁciaries/Declaratory Judgment, (8) Violation of
Interstate Land Sales Full Disclosure Act - Damages, (9) Violation of Interstate Land Sales Full-v
Disclosure Act - Resclssxon, (10) Vlolatlon of South Carohna Uniform Land Sales Full |
| DlSClOSllI'C Act, (11) Equitable Lien, and (12) Civil Conspiracy. None of the proposed third party
clanns are founded on derivative habnhty None of the proposed thrrd party clalms are dependent
on the outcome of the Plamtlﬁ‘s case.

'I’he Goodwms and Owenses propose to Jom as third party defendants ) Landquest ' |
Development, LLC @) Kyle V. Corkum (3) C.R. Thompson and Sons LLC, (4) The City of ..
Georgetown, (5) Ha.rtford Casualty Insurance Company, (6) Hartford Fire Insm'ance Company,
‘and (7) Natlonal Land Sales, Inc

- The c1rcumstances reqmred for a defendant to bnngmg ina th1rd party are set forth i in
'Rule 14(a), SCRCP Whlch prov1des in part: -

B When Defendant May Brmg in Thlrd Party At any t1me after commencement

* of the action a-defending party, as a thi d-paity’ plaint may cadse'a ‘SUmTons

“and complamt to be served upon a person not a party to the action who is or may

. be liable to him for all or part of the Dlaintiff's claim against him. The third-party .

' plaintiff need not obtain leave to make the service if he files the third-party =~
complaint not later than 10 days after he serves his original answer. Otherwise he

 must obtain leave on motion upon notice to all partles to the action. (ernphams '
: added) _
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“Under Rule 14, the third-party plaintiff must have a substantive claim against the third-party
defendant founded upon derivaﬁve liability.” First General Services of Charleston, Inc. v. -
Miller; 314 S.E. 439, 442, 445 S.E.2d 446, 447 (1994). | | |

The Goodwins' and Owenses' proposed third party claims are not derivative liability
claims as required by Rule 14, SCRCP. Therefore, leave to add seven (7) third party defendants

to this proceeding should be denied.

4, The Proposed Counter-claims, Cross-claims and Third Party Claims are barred by the
Statute of Limitations. :

The proposed counter-claims, c;oss-claims and third party claims are the same claims
,assertgd-in John Stev_en Goodwin et al. v. Landquest D‘ev'elopment,v LLC et al. The cqmplaint in
) _Jphn Steven Goodwin et al. v. Landquest Development, LLC et al. was dated and filed July 9,
| 2009. The_complaint in John Stevgn Goodwin et al. v. Landquest Development, LLCetal
establishes that the proposed claims arose, and that Goodwins and Owenses_-kﬁew of the.
proposed claims, no later than July 9, 2009. The Motion to Amend Answer was originally filed
January 22, 2'013, more than three years after the pr0poseq claims arose and more than three
years after the Goodwins and Owenses knew of the proposed claims.

| Litigants alleging property dameTge»or ‘pérsonal injury are ‘gcrj‘v,erally—'-téqui‘red?to bring suit

within three (3) years froin when the cause of action a;rose. S. C. Code § 15-3-530. Therefo_re,
leave to add the fwelve (12) Cbunfer-clajms, cross-claims and third party claims tb ,tﬁe Goodwins'

and Owenses' answers in this proceeding should be denied. -

Page 6 of 9



5.  Granting Leave to Amend the Answers Would Prejudice Other Parties.
Rule 15(a), SCRCP, provides:

. A party may amend his pleading once as a matter of course at any time
before or within. 30 days after a responsive pleading is served or, if the pleading is
one to which no responsive pleading is required and the action has not been
placed upon the trial roster, he may so amend it at any time within 30 days after it
is served. Otherwise a party may amend his pleading only by leave of court or by

- written consent of the adverse party; and leave shall be freely given when justice
so requires and does not prejudice any other party. A party shall plead in
response to an amended pleading within the time remaining for response to the
original pleading or within fifteen days after service of the named amended
- pleading, whiichever period:may be the longer, unless the court otherwise orders. .
‘(empha31s added) A

| ' Grantmg leave to add twelve (12) counter-claxms cross-claims.and third party claims and
to add seven (7) third party defendants to this mortgage foreclosure would pr_cjt_-ldice the |
*plaint:i_ffsjby' 'unduly complicating and delaying the adjhdicétion of a relatively simple ac_tion and
all but snbmerg'e the Pléiﬁtiffs' clmm Grantang leave would also prejudiee the other owners. of
' lots in Harbor Club on meah Bay by mdeﬁmtely delaying clearmg title o portlons of the
subdmsmn Stlll held i in the name of South Bay Propertles LLC 1ncludmg roads parks and other .
| common elements Grantmg leave would also prejudlce the defendants in John Steven Goodwm
etal v. Landquest Deve10pment LLC et al. by exposmg them to duphcatwe htlgatlon and
: poss1bly mconswtent rulmgs in two separate actlons rega:dmg the same clalms Grantmg leave .
_ would a.lso prejudlce the other defendants in this action. mdeﬁmtely delaying and compllcatmg '.
resolutlon of their cla1ms regardmg the subject property | |
‘A similar situation was presented in Beach v. Hudson, 2‘98‘ S.C. 424; 380 s"Eéd"’ 869 (Ct
' App 1989) when a defendant in a breach of contract action attempted to assert seven (7) clmms
agamst four (4) third party defendants The trial Judge struck the third party complamt and the

Court of Appeals affirmed statmg
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- When consrdenng arequest to strike or to sever a thud-party clmm the-
court may properly consider ‘the effect the additional parties and claims will have.
- on the adjudication of the main action-in particular, whether continued joinder .

" will serve to comphcate the litigation unduly or will prejudice the other parties in
- any substantial way.” 6 C. WRIGHT AND A. MILLER, FEDERAL PRACTICE
" AND PROCEDURE§ 1460at319(l97l) ’ ' _

. In our view, the assertion against four additional partles of seven :
additional causes of action in the third-party complaint, involving as those causes
-of action do allegations, among other things, of fraud, negligence, recklessness, . .
' outrage, and unfair trade practices, treble damages, and repeated demands for
punitive damages, will unduly complicate the adjudication of the relatively srmple
_ contraet action brought by the plaintiffs. Indeed, the causes.of action asserted: by
. Hudson, if tried afongside the -plaintiffs' c1a1m, would alt but submerge the-
plamtlffs claJm ‘

o We therefore find no abuse of dlscretlon by the trial court in grantmg the
‘motion by the third-party defendants to strike the third-party complaint, even were : '
‘we to conclude that each of the causes of action asserted therein under Rule 14(2)
\is; as- Hudson argues, dependent on the outcome of the pla.mtrﬁ“s claim. See 6C. .
"'WRIGHT AND A. MILLER, supra § 1446 at 246 (‘A thrrd-party claim may be
‘asserted under Rule 14(a) only when the third party's liability is in someway
- 'dependent on the outcome of the main cla.lm or when the third party is secondanly
- liable to defendant.’) S
298 S C at 426-27 380 S E 2d at 871,

Goodwms and Owenses proposed amended answers would prejudlce other parues -
Therefore Ieave to'add twelve (12) counter-clarms, cross-clmms and third party claams and to S
add seven (7) thu'd party defenda.nts to the Goodwms and Owenses answers in thxs proceedmg

should be denied.
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| 6. Conclusion.
For the foregoing reasons I find and conclude that the Goodwins’ and Owenses’

Amended Motion to Amend Answer should be, and hereby is, denied.

Wilﬁam H. Seals, Jr.

Chief Judge for Administrative Purposes
Fifteenth Judicial Circuit

November ZD , 2015
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STATE OF SOUTH CAROLINA IN THE COURT OF COMMON PLEAS

COUNTY OF GEORGETOWN CASENO.: 2012-CP-22-00934

Bonnie N. Charlton, Ronald L. Charlton,
and Bayside Property, Inc.,

~ Plaintiffs,

ORDER DENYING MOTION TO ALTER
OR AMEND '

Vvs.

South Bay Properties, LLC, Stantec
Consulting Services, Inc. f’k/a Trico
_Engineering Consultants; Inc., Milone
& MacBroom, Inc., John Steven Goodwin,
Louise C. Goodwin, Thomas 1. Puckett,
Brenda C. Puckett, Robert Nahama,
Jeanne E. Nahama, Thomas Holland
Sharon Louise Holland, Joyce K. Sobel,
Robert W. Waruszewskiu, Richard N.
Taylor, Robert K. Spillers (a/k/a Robert v :
Splllers) Deborah T. Spillers (a’k/a Deborah ) ' e,
Spillers), Patrick A. DiAngelo, Deborah A... ) - y T
DiAngelo, Gary E. Owens, and Joyce M. ) A
Owens, Fount'L. Shults, Lynda M. Shults, )
Dennis Ridgeway, Teresa Lynn Rldgeway )
and Georgetown Coumy Forfeited Land )
Commission, . ‘ )
: - 9
)
)

Nt S o N N N S N N N N N N N’ N N’

40° Wy
. f\” " ’
SO:€ Hd 92 130 9i¢z

Defcndants.

The Ahiehde,d Motion to Amend Axisw.e'r'ﬁiéd by John Steven Goodwin, Louise C.
: Goodwm, Gary E. Owens and J. oyce M. Owens (the Goodwms and Owenses) was heard on

October 29 2015 Present were K. Douglas Thornton and John M, Lener, attorneys for the

3 ag g,
4
Pyt

DS

ROJ HALI SN0
Q3N

Goodwms and Owenses Charles T. Sm1th attorney for the Plamuffs and, Donald G Hunt, Jr.,

afctomev. for'South Bay lf:pperhcs;_ LLC -_Havmg c’arefully considered the oral ar»gume_nts of the
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attorneys, the memorendums submitted in support of the rnotion and in opposition to the motion
and the pleading in this action and in John Steven Goodwin et al. v.' Landquest De’velopment,.
LLC et al. (civil actio.n no. 2009-CP-22-1045), 1 found and concluded, in an order dated
November 1‘0, 2015, that the_Amended Motion to A_mend}Answer should be denied.

The matter now before this Court is the Goodwins' and Owenses' Motion to Alter or
Amend ‘the order denying their Amended Motion to Amend Answer. Having carefully considered
the arguments presented in the motion and the memorandums subxmtted in support of the motion
andin opposmon to the mot1on, I find and conclude that the Motlon to Alter or Amend should be
denied. |

| The order denying the Goodwins' end Owenses' Amended Motion to Amend Answer to
add twelve (12) new counter-claims, c;oss-cléims and third party claims and to add seven (7)
nett' thn'd party defendants properly addres‘sed.eaeh- ishue raised by the_.-mo.tioni The n_ewnissues
r.ai.sed.in the Motion to Alter or Amend are not preperly before this court. “A party carmot use
Rnle 59(e_) te .preée‘nt to the court an issue the party could have raised prior to judgment' but did
not.” Lewin v. _Lewin, 396 5.C. 349,721 SE.2d 1 (S.C. App. 2012). Therefore, I find 'a;d

conclude the Motion to Alter or Amend should be denied.

T ——

~ William H. Seals, Jr.
* Chief Judge for Admxmstratlve Purposes
Fifteenth Judicial Circuit

'AND IT IS SO ORDERED.

&fo(ﬂ’ g
“Noyé€mber . ll 2015
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THE STATE OF SOUTH CAROLINA RE@EW .l'

In The Court of Appeals

APPEAL FROM GEORGETOWN COUNTY DEC 06 2016

William H. Seals, Jr., Circuit Court Judge SC COUﬁ of Appe.als

Appellate Case No. 2016-002379

Bonnie N. Charlton, Ronald L. Charlton, and Bayside Property, Inc. ............ Respondents,

V.

South Bay Properties, LLC, Stantec Consulting Services, Inc. f/k/a Trico Engineering
Consultants, Inc., Milone & MacBroom, Inc., John Steven Goodwin, Louise C. Goodwin,
Thomas 1. Puckett, Brenda C. Puckett, Robert Nahama, Jeanne E. Nahama, Thomas Holland
Sharon Louise Holland, Joyce K. Sobel, Robert W. Waruszewskiu, Richard N. Taylor, Robert K.
Spillers (a/k/a Robert Spillers) Deborah T. Spillers (a/k/a Deborah Spillers), Patrick A.
DiAngelo, Deborah A. DiAngelo, Gary E. Owens, and Joyce M. Owens, Fount L. Shults, Lynda
M. Shults, Dennis Ridgeway, Teresa Lynn Ridgeway and Georgetown County Forfeited Land
Commission ........... P [ Defendants,

Of Whom

John Steven Goodwin, Louise C. Goodwin, Gary E. Owens, and Joyce M. Owens are Appellants,

CERTIFICATE OF SERVICE

Charles T. Smith (S.C. Bar #5070)

608 Cypress Street

Georgetown, South Carolina 29440

(843) 545-6578

Attorney for Respondents Bonnie N. Charlton,
Ronald L. Charlton, and Bayside Property, Inc.



I certify that on the 5™ day of December, 2016, I served Respondents’ Motion to Dismiss
Appeal and Memorandum in Support of Motion to Dismiss Appeal by depositing copies in the

United States Mail, with sufficient postage affixed, addressed to:

K. Douglas Thornton, Esquire J ohn M. Leiter, Esquire

Thornton Law Firm, LLC Law Offices of John M. Leiter, PA

1025 Third Avenue 1203 48th Avenue N, Suite 109

Conway, SC 29526 : Myrtle Beach, SC 29577

Attorney for John Steven Goodwin, Louise C.  Attorney for John Steven Goodwin, Louise C.
Goodwin, Gary E. Owens and Joyce M. . Goodwin, Gary E. Owens and Joyce M.
Owens Owens

Charles T. Smith (S.C. Bar #5070)

608 Cypress Street

Georgetown, South Carolina 29440

(843) 545-6578

Attorney for Respondents Bonnie N. Charlton,
. Ronald L. Charlton, and Bayside Property, Inc.



CHARLES T. SMITH

ATTORNEY AND COUNSELOR AT LAW
(843) 545-6578 608 CYPRESS STREET charles,smith@scbar.us
GEORGETOWN, SOUTH CAROLINA 29440

December 5, 2016

The Honorable Jenny Abbott Kitchings
Clerk, South Carolina Court of Appeals
1220 Senate Street

Post Office Box 11629

Columbia, South Carolina 29211

Re:  Bonnie N. Charlton, et al. v. South Bay Properties, LLC, et al.
Appellate Case Number 2016-002379

Dear Ms. Kitchings:

Enclosed for filing are the original and six copies of Respondents’ Motion to Dismiss Appeal
and Memorandum in Support of Motion to Dismiss Appeal. Also inclosed are the Certificate of
Service and the motion filing fee. By copies of thlS letter copies of the motion and memorandum are
being served on Appellants’ counsel.

Sincerely,

Panln T; Swdh

Charles T. Smith

Enclosures

cc: Eorf)nlel\ll C"Pﬁrltotn E
as Thornton, Esquire .._
John(i\/Ichs:lter Esquire 1 e ECEIVETY

DEC 06 2015
SC Court of Appeals



