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STATEMENT OF THE ISSUES ON APPEAL

1. Did the Circuit Court err by soliciting, receiving, admitting, considering and relying on
evidence added to the BAR record by the BAR when the BAR lacked jurisdiction to do so,
having been created by the BAR after the Appellants appealed the April 6, 2015 and May
11,2015 BAR decisions to the Circuit Court?

I1. Did the Circuit Court err either by not finding the decisions of the BAR appealed to the
Circuit Court to be incorrect, or correct without accepting “additional evidence,” or by not
remanding those decisions to the BAR for a “rehearing” as required by S.C. Code Ann. §
6-29-930(A)7 - ‘ :

III. Did the Court err by affirming BAR decisions when the BAR had failed to adopt,
develop and comply with procedures and criteria required by law to have been adopted,
developed and followed when the BAR made the decisions being appealed?

IV. Did the Court err by approving BAR decisions when facts on the BAR record fail to
adequately support the decisions of the BAR and the BAR failed to show how facts that
are on the BAR record comply with the criteria for BAR approval?

V. Did the Court err by affirming BAR decisions when the BAR transacted BAR business
at secret meetings held deliberately without a quorum, proper prior public notice, public
attendance and participation; and without keeping and publishing immediately minutes and
records to the public, all in violation of the South Carolina Freedom of Information Act
and other laws?



VI. Did the Court err by affirming BAR decisions when the BAR wrongfully issued a
certificate of appropriateness based on numerous applications that were unqualified, and
wrongfully failed to accept and consider public objections to the BAR applications because
they were unqualified?

STATEMENT OF THE CASE

On May 5, 2015, the Appellants filed a Petition, 2015-CP-18-877, with the:Circuit
Court as authorized by S.C. Code Ann. § 6-29-900 ét seq. and Summerville, S.C. Code of
Ordinances (“Town Ordinance”) Sec. 32-181(c)(7) and Sec 32-182(f), to appeal deciéions
made by the Town of Summerville Board of Architectural Re\-/iew (“BAR”) on April 6,
2015. On May 22, 2015, the Appellants filed with the Circuit Court a second Petition,
2015-CP-18-991, to alppeal decisions made by the BAR on May 11, 2015. These ap;;eals' |
were consolidated into this one action. (Consent Order 9/4/14). The respondents filed
responses to this appeal on August 11, 2015. |

At BAR meetings on June 1; July 6 and August 3, 2015, the BAR respoﬁded to
these appeals by creating a purported new “decision” and new “findings and conclusions.”
(Minutes BAR 6/1/185, 7/6/15, 8/3/15). This purpofted new decision and acéompanying
findings and conclusions were adopted by the BAR on August 3,\ 2015, in aA new seventeen-
page document entitled “Decision of the Town of Summerville Boarci of Architectural '
Reviéw, Including Findings of Fact and Conclusions of Law” (“BAR Findipgs” or
“Findings and Conclusions”) (Minutes BAR 8/3/15). On August 5, 2015, the BAR
submitted to the Circuit Coﬁrt as the purported record of the éppeal both the documents
and recordiﬁgs that éxisted on May 11, 2015, the last date of the. BAR decisions being
appealed, and the seventeen pages of BAR. Findings adopted by the BAR at its August 3,

2015 meeting.



On August 14, 2015, a hearing was held before the Circuit Court regarding the
Appellants’ appeals of the BAR’s April 6 and May 11, 2015 decisions. At the August 14,
-2015' heariﬂg the Circuit Court Judge requested sua sponte that the BAR supplement the
record of May 11, 2015, with “Iﬁinutes,” but not with the recordings or the agenda, “of the
BAR meetings of June, July and August 6f 2'0 15, whereinthe BAR Order was discussed and
ultimately approved.” (Ordér 9/24/15, at 4; a_c_c_oLq,‘ Transcript 8/14./15,_ at 31-33). The
BAR provided the Court thes_e June 1, July 6 and August 3, 2015 minutes which it
considered, along with the Bar Findings adopted by the BAR on August 3, 20>l 5, as part of
the record when the Circuit éohrt rendered its deciéién. ’ |

On Septernber 24, 2015, the Circuit Court issted an Order, filed October 23, 2015,
affirming the decisions of the BAR on April 6, May 11 and August 3, 2015. (Order

9/24/15,at 1,7). On October 22, 2015 Appellants filed and served a Notice of Appeal of

the Circuit Court’s decision as authorized by SC Code Ann. § 6-29-940.

FACTS

On November 10, 2013, the Town of Summerville (“Town”) 'publishe.:d a Request
for Proposal for the design and construction of a hofel, restauraﬂt, bar, gafage, convention
center and condbminiums in Summerville, S.C. (“Hotel project”) in the Historic District of
the Town. On December 18, 2013, the Town awarded the Hotel project to Applegate &
Co. (“Developer”). (Minutes Special Meeting 12/18/13). On May 28, 2014, the Town
created the Town of Summerviile Redevelopment Corporation (.“RDC”), pursuant to S.C.
Code Ann. § 31-10-10 et. segq.

On July 9, 2014, the Town, the RDC and the Developer signed a Public-Private A
Partnership Agreement Between [sic] Towﬁ of Summerville, Town of Summerville
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Redevelopment Corporation and Applegate & Co. ("PPP Agreement") regarding' the

building of the Hotel project. (Order 9/24/15, at 1-2).'

The Developer, the Town and other property owners, but not the RDC,! filed seven
separate Applications (“Application” or “Applications™) _seeki_rig BAR approval of the
Hotel broj ect, including the demolition of buildings. (Applications BAR, undated, 9/8/14,
10/6/14, 1/5/15, 1/12/15, 4/6/15). |

'All of these Applications are undated and no reéord exists showing when the
Applications were filed, with whom they were filed and what, if anything, was attached to
the Application for the BAR to consider. (Id.) None of these Applications request,'and no
law defines or mentions, “conceptual” or “preliminary” approval. The public was not
permitted to inspect or copy these Applications prior to the BAR meetings at which they
were considered.? ;fherg is no evidence that any Appﬁcation was complete, submitted by
all required parties or received by the BAR Secretary at least fourteen days befo_re,. or by -
the Town’s planning department at least ten days before, the next regularly scheduled BAR
meeting, as required by Town Ordinances, Sec. 32-176(i), 32-1‘81(0)(6).3

Prior to the.BAR meetings ‘at which these Applications were considered, notice was -
not provided, as required by Town Orainance, Sec 32-182(b), that the public was entitled
to speak against propoéed demolition. At the meetings thg BAR Chairman repeatedly

stated that the public had no right to speak at the meetings, even though it did, and did not

! The RDC should have been an applicant for a certificate of appropriateness since the RDC was an “owner”
of the Hotel project, as a co-signer of the PPPA A greement authorizing the Hotel project as a “redevelopment
project” as defined by S.C. Ann. § 31-10-20(16). See Town Ordinance, Sec. 32-181(c)(1); pp. 24-26, 44-46
infra. However, at no time did the RDC file an application for consideration by the BAR.

2 See pp. 23-24, 44-45 infra.

3 The Developer and the Town “certiffied] that all information required is included and the application is
complete” even though, according to the BAR record, nothing was attached to the one-page Applications
and, therefore, the Applications were incomplete in violation of Town Ordinance, Sec. 32-176(i).
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let the public speak at some meetings about information the public wanted the BAR
consider and to be on the BAR record as a basis for appeal. (See Minutes BAR 1/12/15,

at 2; Transcript BAR 1/12/15, at 10-11). When the public was allowed to speak, it did so

subject to unpublished, ad hoc rules made up and announced at the meetings by the BAR
Chairman limiting public comment and objections on the record about the BAR
Applications. (See, e.g., Transcript BAR 10/6/1‘4, at 2, 49-50; 11/3/14, at 10-13, 75 lines:

1-16, 78;1/5/15, at 2; 5/11/15, at 32, 34-36; BAR Findings §§ 5, 13).

September 8, 2014 Meéting. There is no evidence on the BAR record that any
actibn was tall<en on the Application regarding the Hotel prqject ﬁied for the BAR’s
September 8, 2014 meeting.* Therefore, the Court should ﬁnd the BAR failed td take action
on this Application at the BAR’s “next regularly scheduled‘ meeting following receipt of

the application,” in violation of Town Ordinance, Sec. 32-1 81(c)(6).>

October 6, 2014 Meeting. At unknown dates an Applicgtion for the demolition of
existing structures in the Town was filed to be considered at a BAR meeting on October 6,
2014, regarding the Hotel project by each of the following: (1) Gayle F. E. Gates Revocable
Trust; (2) Faith Partne;ship; ‘and (3) Anne Gaither. - (Application Gayle F. E. Cates
Revocable Trust, undated, for 10/6/14 BAR Meeting); Appligation Faith Partnership,
undated, for 10/6/14 BAR Meeting); Application Anne Gaithers, undated, for 10/6/14

BAR Meeting).

4The minutes, recording and transcript of the recording of the September 8, 2014 BAR meeting were not

* submitted by the BAR as part of the BAR record to be considered by the Circuit Court, as required by S.C.
Code Ann. § 6-29-920(A).

5 “[TThe [BAR] must file with the clerk a duly certified copy of the proceedmgs held before the [BAR]
including a transcript of the evidence heard before the [BAR], if any . . . .” Id. See pp. 25-27 infra.
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The Agenda for this October 6, 2014 BAR meetlng does not identify any of these
three Apphcat1ons or the Application for the September 8 2014. meetmg, to be considered
at the October 6, 2014 BAR meeting; does not reference that demolrtlon will be considered; -
does not reference “conceptual” or “preliminary” approval of any Application; and does '_
not state what or whose Application(s) will be considered at the October 6, 2014 meeting.
Rather, the Agenda states in pertinent part only the following:

208 S. Cedar Street, 200, 206 and 210 W. Richardson Avenue —
Mixed Use Development consisting of 65 room hotel, restaurant
with roof top bar, 34-36 unit condos, conference center and 157
space parking garage. (B-3)” (Agenda BAR 10/6/14).

Despite these omissions in the Agenda for the October 6, 2014 BAR meeting, and
the failure of any Application to ask for “conceptual” approval, at the meeting the BAR
Chairman stated that:

- “As with any other project, the applicant has the opportunity to
present a conceptual or master plan for our review prior to
committing funds for a full set of design plans and specifications. :

- This means that we might agree with the concept while disagreeing
with some of the details. It also means that each phase of the project
must be submitted at a later date for approval; that they will be more
developed at that point; and the individual portions of the project
and any disagreements will have been worked out before the’
applicant comes back to the Board. (Transcrlpt BAR 10/6/14 at2-
3) (emphasis added).

Moreover, at this October 6, 2014 meeting the Developer told the BAR that “we’re
here on a conceptual basis” and that its Application being considered at that meeting “is
not a final product.” (Transcrlpt BAR 10/6/14, at 30).> In addition, the BAR Findings
retro_actively adopted by the BAR on August 3, 2015 state that the purpose of the BAR’s

October 6, 2014 meeting was to:



[Clonsider the applications of Goff D’Antonio Architects and
Applegate & Co. for conceptual approval to demolish structures
located on the above-referenced real properties and to build a
mixed use development . . . .” (BAR Findings § 1)(emphasis
added). .

However, there were no real properties referenced above this statement in the
BAR Findingé; the BAR Findings do n.ot. state what or whose Application or
Applications weré considered at the October 6, 2014 BAR méeting and what, if
anything, was attached to any Application or Applicatioﬁs considered; and no BAR
Application before the BAR at its October 6, 2014 meeting has requested “conceptual”
approval. Despite this failure to request or nbtice “conceptual' approval,” at the end of
the October 6, 2014 meeting the BAR Chairman announced that no deciéioﬁ would be
made at that meeting and “requested that the architect take éomments under consideration
and come back for concep‘tual approval with a re-design.” (Minutes BAR 10/6/14, at

3)(emphasis added).

~ November 3,2014 BAR Meeting. The Agenda for this November 3, 2014 BAR
meeting does riof mention any of the iﬁree above-referenced BAR Applications filed with
the BAR to be considered at the October 6, 20-14 BAR meeting; does not mention the BAR
Application filed for the September 8, 2014 BAR meeting; does not state what or whose
BAR Application will be considered at the November 3, 2014 BAR meeting; does not
identify what, if anything, was attaéhed to any Application as a submission to be considered
by the BAR; and does not‘re'ference considering property at 213 W. 2™ Street South, 208
West Richardson Ave. or at the corner of South Cedar Street or West Richardson Ave. as

stated in the three above-referenced BAR Applications for consideration at-the October 6,
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2015 BAR meeting. Rather, the Agenda states in pertinent .part only the following, which
is different than what is stated on all the above-rgferenced BAR Applications:
208 S. Cedar Street, 200, 206 and 210 W. Richardson Av‘enue ——.
Conceptual Mixed Use Development consisting of 65 room hotel,
restaurant with roof top bar, 34-36 unit condos, conference center
and 157 space parking garage. (B-}). (Agenda BAR 11/3/14)'.
This Agenda published by the BAR for its November 3, 2014 BAR meétiﬁg_ is
" identical to the Agenda pubiishcd by the BAR for its October 6, 2014 meeﬁng, except the
word “Conceptual” was added, for unknown reasons, in thé Agenda for the BAR’s
November 3, 2104 meeting. vThis Agenda does .notvreference demolition (Agenda BAR
11/3/16), even though ciemolitibn was considered at the meeﬁng.

vAt the November 3, 2014 BAR meeting the Developer asked the BAR to give
“conceptual and preliminary approval for the project” (Transc;'ipt BAR 11/3/14, at 24),
which was not ré(iuestéd or noticed in the BAR Agenda for the Novémber 3', 2014 BAR
meeting and in all of the BAR Applications and Agendas regarding the Hotel project that
had been submitted to the BAR before the November 3, 2014 BAR meeting.

. At the hearing the President of the SummerVille Preservétion Society tried to object
that the BAR should not consider the Hotel project becéusc the Developer had not
subfnitted a final design of the Hotel project to‘the RDC for prior review and approval as
required by Paragraph 8a of the PPP Agreement.® The BAR Chairman objected to the

making of this objection. (See Transcript BAR 11/3/14, at 75, lines 1-16).

6 Paragraph 8a of the PPP Agreement states that “[p]rior to submission for review and approval to any
required public agency for permitting or certificate of appropriateness, developer will submit a final design
for both the private and public improvements to the RDC for review and approval." Id. (emphasis added).
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January 5, 2015 BAR Meeting. The BAR Application does not show that the

Developer or the Town owns or represents owners of existing structures sought in the
January 5, 2015 BAR Application to be demolished. In fact, the three above-noted
Applications filed with the BAR for the BAR meeting on October 6, 2014 show that the
following properties are not owned by the Town or the Develober but by private parties:
206 and 208 West Richardson Ave.; 213 W. 2nd Street; and the intersection of S. Cedar
Street vand W. Richardson Ave. Because the Town and the Developer did not own these
structures sought to be demolished and no authorization had been submitted to the BAR
showing the Town or the Developer repfésented the owners, thé‘ Town and the Developer
were not qualified to submif this ‘Application for demolition of these structures. (Town
Ordinance, Sec. 32-181(c)(1)); see pp. 23-25 infra.)

This BAR Applicatio_n does not request “conceptual” 0r,“p'reliminary” approval.
Nevertheless, at the January 5, 2015 BAR meeting the Developér requested that the BAR
give “conceptual and the preliminary approval” (Transcript BAR 1/5/15, at 7), and “{t]he
Board gave conceptual/preliminéry approval of the [Hotel] projeét.” (Minutes BAR
1/5/15, at 2; Baf Findings § 26; Transcript BAR 1/5/15, at 47-48).7 Iﬁ addition, at this
meeting the BAR approved fnoving a qo';tage at the rear of 206 W. Richardson Ave. and
“approved the demolition Qf the structure located at 200 W. Richardson Avenue.” (BAR
Findings, §§ 22, 23, 24). |

January 12, 2015 BAR Meeting. The Agenda for this meeting states that at the

meeting the BAR will consider:

7 Handwritten by the BAR Chairman at the bottom of the BAR Application for the BAR meeting on January
5, 2015, is the following: “Approved as Noted — conceptual & preliminary only.” (Application, undated,
for 1/5/15 BAR Meeting)(emphasis added). :
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208 S. Cedar Street, 213 W. 2" South Street, 200, 206 and 210 W.
Richardson Avenue — Final approval for demo of existing buildings
for a Mixed Use Development consisting of 65 room hotel,
restaurant with roof top bar, 27 unit condos, conference center and
157 page parking garage. (B-3). (Agenda BAR 1/12/15)(emphasis
added).

Inconsistently, this Agenda omits consideration of 208 W. Richardson Ave., which
is part of the BAR Application for this January 12, 2015 BAR meeting. On the BAR

Application for the BAR meeting on January 12, 2015 after the printed words “Approved

as Noted” are the handwritten Words “Conceptual & Preliminary Approval only” even
though, (1) the BAR did not vote té give “conceptual” or “preliminary” approval at this
meeting; and (2) the Application for this meeting does notv ask for “conceptual” or
“prelirriinary” approval but asks only for “final” approval, and does not clarify for which
- specific properties on that BAR Application that “Cohceptual & Preliminary Approval”
was granted (Appllcatlon, undated, for 1/12/15 BAR Meetlng)

April 6, 2015 BAR Meeting. At the April 6, 2015 BAR meeting a motion “for

conditional final approval passed with a majority vote of 4 to 1.” (Minutes BAR 4/6/15,
at 2 (erriphasis added)).

May 5, 2015 BAR Meeting. The BAR passed a “motion to give final approval

based on the conditional final requirements being satisfactorily answered.” (Minutes
5/11/15, at 2); (Transcript BAR 5/11/15, at 45). Based on that approval, the BAR issued
to the Developer and the Town a Certificate of Apprépriateness dated May 11, 2015l
regarding the Hotel project. (Certificate of Appropriateness, May 11, 2015).

June 1, 2015 BAR Meeting. Although the Appellants had filed the appeals of both

the April and May BAR actions, the BAR continued to revise and supplement those actions
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long after the appeals. The pertinent Agenda of the BAR’s June 1, 2015 meeting consisted
of the following:
- Appeal of BAR Decision of April 6, 2015 for 208 S. Cedar; 213
W. 27 South Street; and, 200, 206, 210 W. Richardson Avenue - . .
. Notification by Board’s Legal Counsel of Receipt of Appeal;
Responsibilities of Board. (Executive Session to receive legal
advice concerning receipt of Appeal and Responsibilities of Board
~in responding to Appeal). (Agenda BAR 6/1/15, at 1)(emphasis in
original).

No public questions or comments wete allowed at this meeting. The BAR provided
no fecording or transcfipt of a recording of this meeting to the Circuit Court or to the
Appellants. In executive session at this meeting BAR members “discuss[ed] legal advice
cbncerning an appeal to their decision of April 6th™ (Minﬁtes BAR 6/1/15, at 1).
Afterwards, during the meeting, the BAR passed a motion “to direct the Town Attorney to
prepare findings of fact and conclusions for review and approval by this Board at its next
scheduled meeting” and stating that “staff is directed to prepare transcripts for filing with
the Circuit. Court [regarding] cases 2015-CP-18-877 and 2015;CP-18-991 ... filed with
the Circuit Court.” (Id.)

July 6, 2015 BAR Meeting. The pertinent Agenda of the BAR’s July 6, 2015

meeting consisted of the following:

Executive Session to receive legal counsel related to pending
litigation regarding the appeals of the BAR decisions of April 6,
2015 and May 4, 2015. ‘

Review and Consideration of the proposed Order of the appeals
of BAR decisions of April 6, 2015 and May 4, 2015 for . . . final
approval for a mixed use development . . . (Minutes BAR 7/6/16
at 1)(emphasis in original).
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No public questions or comments were allowed at this méeting. The BAR provided
no recording or transcript of a recording of this meeting to the Circuit Court or to the
Appellants. At this meeting the BAR passed a motion, after receiving legal advice in-
Executive Session‘ about the two BAR appeals, “to réview the ﬁndings _of facf and
conclusions of law for [the Hotel project] and reconvene to adopt, deny or amend that

document.” (Minutes BAR 7/6/ 16; at 1-2).

August 3, 2015 BAR Meeting. The pertinent Agenda of the BAR’s August 3,
2015 meeting consisted of the following:
Executive Session to receive legal counsel related to pending
litigation regarding the appeals of the BAR decisions of April 6,
2015 and May 4, 2015. _ '
Review and Consideration of the proposed Order of the éppeals
of BAR decisions of April 6, 2015 and May 4, 2015 . .-. final
approval for a mixed use development . ... (Minutes BAR 8/3/15,
at 1)(emphasis in original).
No public questions or comments were allowed at this meeting. The BAR provided
no recording or transcript of a recording of this meeting to the Circuit Court or to the

Appellants. At this meeting the BAR passed a mQtiori to: “approve the order as prepared

and presented in response to. the appeal of the final decisions of April 6 and May 4,

2015 of the BAR for [the Hotel project], including demolition for the project.” (Minutes .

BAR 8/3/15, at 3)(emphasis added),

This “order” of the BAR was signed and submitted 3-4 months after the notices of
‘_appeals had be.en'ﬁled and served and iny days before the heaﬁng on those appeals was
scheduled before the Circuit Court.

ARGUMENT
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I The Circuit Court erred by soliciting, receiving, admitting, considering
and relying on evidence added to the BAR record by the BAR when the
BAR lacked jurisdiction to do so, having been created by the BAR after the
Appellants appealed the April 6, 2015 and May 11, 2015 BAR decisions to
the Circuit Court.

Within thirty days from the BAR’s receipt of notice of the appeals on May 5, 2015
and May 22, 2015, the BAR was required to file with the Clerk of the Circuit Court a dulyv
certified copy of the proceedings held before the BAR, including a transcript of the .
evidence heard before the BAR, if any, and the decision of the board including its findings
of fact and conclusions. S.C. Code Ann. § 6-29-920(A). This, the BAR failed to do. If the
BAR had done this, it would have been unable to place in the record of the BAR’s
proceedings the .materials, including most significantly its findings and conclusions, that
did not exist at the time of the BAR decisions being appealed and that the BAR
manufactured months after their decisions were rendered and the notices of appeal had
been filed. By allowing these subsequent materials, created' long after the decisions and
more than 30 days after the notices of appeal, the Circuit Court erred.

Section 6-29-930(A) ‘req'uires that when a Circuit Court considefs a BAR appeal,

“[t]he findings of fact by the [BAR] are final and conclusive on the hearing of the appeal

[and] the court may not take additional eviden.ce.” (Id.)(emphasis added.) The BAR’s
findings of fact considered by the Circuit Court should have been only those findings, if
any, that existed on April 6, 2015 and May 11, 2015, the réspective dates the BAR made
the decisions that were appealed. Howéver, instead of considering only the findings
existing on those dates, the Circuit Court “[fook] additional evidence,” in violation of
Section 6-29-930(A), by allowing the BAR to supplement the BAR record that existed on

April 6, 2015 and May 11, 2015, with a 17 page document the BAR misleadingly titled
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“Decision of the Summerville Board of Architectural Review, Including Findings of Fact
and Conclusions of Law” (“Impermissible BAR Evidence™), with a false certification® of
| the BAR record and BAR meeting minutes generated on June 1, July 6 and Aligust 3,
2015. The BAR mischaracterizéd this 17-page document, adop‘ted' by the BAR on August
3, 2013, as a “decision” and on August 5, 2015 filed it with the Circuit Court claiming it
was part of the BAR record for the Appellants’ then pending appeals to the BAR’s April 6
and May 11, 2015 decisions. Howéver, the Appellants did not appeal a “decision” made
by t'he BAR on August 3, 3015 but appealed decisions made by the BAR only on April 6
and May 11, 2015. Because Appellants appealed BAR decisions on April 6 and ng 11,
2015, not a BAR decision on August 3, 2015, this 17-page document was “additional
evidence” that should not have been added to the record of the BAR decisions on April 6
and May 11, 2015 that were being appealed. (S.C. Code Ann §'6-2.9-930(A)). |
The Cdurt’s allowing the BAR to certify that Impermissible Bar Evidence as part
of the BAR record being appealed and the Court’s acceptance - of that Impermi‘ss'ible Bar
Evidence as part of 'th.e BAR record being appealed, were errors because:
.('1) After the BAR décisions made on April 6 and May li, 2015 were
appealed to the Circuit Court on May 5 and May 22, 2015, the BAR
lacked jurisdiction to take any additional action regarding those
decisions except to furnish the Circuit Court a copy of the

“proceedings held [on April 6 and May 11, 2015] before the” BAR
as required by S.C. Code Ann. § 6-29-920(A); and

(2) That Impermissible BAR Evidence did not exist on the dates the April
6, 2015 and May 11, 2015 decisions being appealed were made and,

8 On August 4, 2015, the Town’s Director of Planning and Economic Development falsely “certif[ied] that
the documents [submitted by the BAR for filing with the] Dorchester County Clerk of Court constitute a
complete copy of the proceedings held before the Board with respect to the project at issue in the above-
entitled appeal, including a transcript of the evidence heard before the Board and the decision of the Board
including its findings of fact and conclusions.” (Certification of Record, August 4, 2015)(emphasis
added). Thus, the Town misrepresented to the Circuit Court that the Impermissible BAR Evidence was part
of the record of the April 6 and May 11, 2015 BAR decisions being appealed, without disclosing that in
fact they were not. ' , :
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therefore, logically could not be part of the record of those appeals
or be consistent with the mandate in S.C. Code Ann. § 6-29-930(A)
that the “court may not take additional evidence.”™ -
- In addition, the Respondents gratuitously sent the Court two Affidavits; dated July
8 and July 9, 2015, to add to the BAR record that were completely irrelevant to the merits
of appeal and for the stated purpose of trying to persuade the Judge not to make a decision
adverse the Developer (who was not even a party to the BAR appeal) and, if the Court did
S0, at least to require a bond. (Affidavit of Defendants Applegate & Co., The Dorchester,
LLC and Arthur H. Applegate, July 8, 2015; AfﬁdavitAof William C. Collins, July 9,
2015; E-mail A.ugu.st 17, 2015 from Laura Greaver, to Jeﬁny,Pittman, Law Clerk,
Judge Edgar W Dickson).

The Court’s taking of this “additional evidence” was extremely prejudicial to the
Appellants. The Respondents genera‘;ed this “additional evidence;’ after the Appellants had
} ﬁled’both their Petitions for appeals, and literally crafted their pﬁrported “findings and
conclusions” adopted on August 3, 2015 to rebut, often in conclusory fashibn and without
supporting evidence, the grounds for appeal stated by the Appellants in their Petitions on
May 6 and May 22, 2015. (Transcript Circuit Court 8/14/ 15,l at 5-7). Asjust one of many
examples, in response to claims by Appellants in their Petitions on April 6 and May 11,
2015 that the BAR had violated the Freedom of Information Act, the “additional évidence”

the BAR adopted on August 3, 2015 and filed with the Court on August 5, 2015 included

conclusory and unsupported findings by the BAR that the BAR had not violated the

® At oral argument on August 14, 2015, counsel for Appellants asked the Circuit Court to “disregard the
findings of fact and conclusions of law . . . filed on August the 5th, 2015 [because] [t]hey’re not part of the
record . . . are not the contemporaneous findings or determinations of the board, but they are an after-the-fact
attempt to clean up the record.” (Transcript Circuit Court 8/14/15, at S).
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Freedom of Information Act. (See e.g., Petition 4/6/15, at 6; Petition 5/11/15, at 6; BAR
Findings § 59). o

If this precedent of accepting “additional evidance” after ﬁnal. BAR decisions
already have been made and after Petitions to ap;aeal those decisions already have been
filed with a Circuit Court is allowed to stand, in the future this BAR and other BARs in
South Carolina will be able to nullify and render rrioot judicial appeals of BAR decisions

39 (L

by allowing BARSs to create and add to BAR records “additional evidence” “to clean up
thev record” and to supply “rolling facts and conclusions” rebutting tfle grounds stated in
the Petitions for appeal. The BAR clearly lost jurisdiction over each BAR decision
appealed the moment the Appellants filed a Petition with the Circuit Court appealing that
decision, and therefore lacked the authority to take any action thereafter-to supplerneht with
“additional evidence” the record being appealed.
1L The Circuit Court erred either bLﬁot finding the decisions of the BAR
~appealed to the Circuit Court to be incorrect, or correct without accepting

“additional evidence,” or by not remanding those decisions to the BAR for
a “rehearing” as required by S.C. Code Ann. § 6-29-930(A).

When the BAR made its decisi_ons on April 6 and May 11, 2015 that Appellants
appealed on May 6 and May 22, 2015, respectively, the BAR had made no findings and
stated no conclusions exéept to state, without analysis or justification, that applications to
construct and to demolish certain structures were appfoveci. (Minutes BAR 4/6/16, at 2;
Minutes BAR 5/11/16, at 2; page 13 supra). Further, the BAR record that existcd on April
6,2015 and May 11, 2015 failed to cohtain evidence that all the grounds for appeal stated
in the two Petitions dated.May'6, 2015 and May 22, 2015 ware not valid. In error, the
BAR relied, in its Written and oral arguments to the Circuit Court opposing Appellants’

appeais, on the above-referenced Impermissible BAR Evidence incorrectly allowed by the
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Court as “additional evidence” on the BAR record in violation of Section 6-29-930(A).
(Respondents’ Meinorandum in Opposition to Petitions for Appeal, Aﬁgust 11, 2015,
at 2, 8, Exh. 2; see Transcript Circuit Court 8/14/15, at 26, 30-33).

As a matter of law if the judge believed “the certified record [was] insufficient for
review, the matter must [have been] remanded to the [BAR] for rehearing.” S.C. Code
Ann. § 6-29-93.(.)(A)(emphasis added). The | very fact that the Judge did allow this
Impermissible Bar Evidence as “additional evidence” on the “certified record” of the BAR
despite the Appellants’ objections evidences that the Judge did beiieve the “certified
: rec‘ord” without the Impermissible Bar Evidence he allowed was “insufﬁéient for review.”
If the Judge believed the correct BAR record not containing this “additional evidence” was
“insufficient for ‘re.view,” the Court was required to remand the case to the BAR for a
“reheéring” but failed to do so. (Transcript Circuit Court 8/14/15, at 12-13). .

III. The CourtAerred by approving BAR decisions when the BAR had failed to
adopt, develop and comply with procedures and criteria required by law

to have been adopted, developed and followed when the BAR made the
decisions being appealed. ’ '

A. The BAR did not adopt, develop or use “rules of procedure” as required by S.C.
Code Ann. § 6 29 870(D); “reasonable rules concerning time and place of access”
as required by S.C. Code Ann. § 30-4-30(a); “prescribed procedures and
guidelines” referenced in Sec. 32-175(); “rules of order” required to be “adopt[ed]”
by the BAR by Sec. 32-176(e); “guidelines” required to be “develop[ed]” by the
BAR by Sec. 32-176(h)(4); and “established guidelines” referenced in Sec. 32-

176(h)(6). '

Statutes and ordinances impose the following requirements on the BAR:

(1) S.C. Code Ann. § 6-29-870(D) expressly requires that: “The
. [BAR] shall adopt rules of procedure in accordance with the
provisions of any ordinance adopted pursuant to this chapter”

(id.)(emphasis added); » A
(2) S.C. Code Ann. § 30-4-30(a) requires that “[a]ny person has a
right to inspect or copy any public record of a public body . . . in
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“accordance with reasonable rules concerning time and place of
access” (id.)(emphasis added);

(3) Sec. 32-175(f) states that the BAR “shall have the power to
approve . . . applications in accordance with prescribed procedures
and guidelines” (id.)(emphasis added);

(4) Section 32-176(¢) requires that the “[BAR] shall adopt rules of
order . . .” (id.)(emphasis added); ‘

(5) Sec. 32-176(h)(4) states that the “[BAR] . . . shall develop
guidelines for the administration of the [this] section” (id.)
(emphasis added); and ' :

(6) Sec. 32-176(h)(6) states that “[i]t is the duty of the [BAR] to
follow the established guidelines governing . . . new construction . .
. (id.)(emphasis added).

In violation of these mandates the BAR has adopted no rules. procedures or

guide.lir.les. (Transcript Circujt Court 8/ 14/15, at 10). Nothing on the BAR record or any
other public record shows thét it did. AAt. most, the BAR Chairman verbally, unilaterally
and inconsistently pronounced ad hoc during BAR meetings limited requirements
4gover1‘1ing when and how the public could speak at those meetings, and the sequential order
in which the BAR wOuld consider matters on its agenda. (See., e;g., Tra‘ﬁscript Part.II
BAR 5/11/16, at 3.4; pages 9, 11, 14, 16-17 supra). The BAR neither adopted nor published
any procedure, rule or guideline in writing so the public could know clearly, predictably
and timely what conduct was required by applicants, the BAR and the public. Without clear
rules and guidelines adopted or developed in writing by the BAR regarding Submitting,'
conéidering, dpprovihg and rejecting approvai of applications to the BAR, the public is
forced to endure uncertainty because the BAR is able to follow procedures made up ad hoc,
unilaterally, at whim and possibly arbitrarily and abusively by the BAR Chairman., and the
BAR can act arBitrarily and capriciously with virtual impurﬁty. Petitioners were left

guessing through this entire BAR process on how this decision was proceeding because
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there were no written rules anywhere. (Transcript Circuit Court 8/14/15, at 7-10, 41, 44-
45).
Even if the Town per se passed ordinances stating some procedures of the BAR,

the BAR did not comply with the specific mandates that “[t]he [BAR] shall adopt rules of

procedure in accordance with the provisions of any ordinance adopted pursuant to this

chapter,” S.C. Code Ann. § 6-29-870(D) (emphasis added); that the “[BAR] shall adopt

rules of order . . . ,” Section 32-176(c) (emphasis added); and that the “[BAR] . . . shall

develop guidelines for the administration of [this] section,” Town Ordinance, Sec. 32-

176(h)(4) (emphasis add/ed). The BAR has adopted and developed no rule or guideline.
At argument, the BAR’s counsel argued that the BAR followed Roberts Rules of Order
and that that complied with Section 32-176(e). (See Transcript Circuit Court 8/14/15, |
5t 8, 44-45). That claim is not accurate. There is no evidence on the BAR record or on any
public record that the BAR followed Roberts Rules of Order; that the BAR “adopted”
Roberts Rules of Order as expressly required by Town Ordinance, Sec. 32-176(e); and, if
it did, which version of Roberts Rules of Order was adopted and used by the BAR and
when. Similarly, the BAR has ﬁot “develop[ed] guidelines” regarding color or any other
matter as required by Town Ordinance, Sec. 32-176(h)(4), and nothing o‘n the BAR record
or on any other public record shows th;dt it did. Despite the BAR’S failure to have
developed these required guidelines, the BAR issued a certificate of appropriatehess for.
the_ Hotel‘ project. (Transcript BAR 4/6/15; Transcript BAR 5/11/15 at 2, 6-9, 12, 17-
18, 23-24, 28 and 30; BAR Findings §§ 35, 39).

>Any rules of procedure that were adopted by the Town or the BAR regarding how

or when the BAR should proceed when considering applications to con_struct or demolish
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buildings were insufficient as a matter of law. For example, no rule of procedure ado(pted
by the Town or BAR clarifies who mﬁst submit an application for BAR approval of
'demolition or construction; the time and place of public access to inspect and copy an
application to the BAR as required by S.C. Code Ann. § 30-4-_3‘()_(a); the meaning of the
terms “conceptual” and “preliminary” approval; or when, how and on what terms the BAR
should consider or grant “conceptual” and “‘preli_minary” approvals versus “final” approval.
Town Ordinance, Sec. 32-181(c)(1) states “[t]he épplication for the certificate of

appropriateness must be submitted by the owner or agent of the property in question.” Id.

(emphasis added). The BAR’s failure to define “owner or agent of the property in question”
(emphasis added) to clarify who must submit an application fof new construction resulté in
uncertainty in whether the RDC was required to sﬁbmit an appligation for cdnstruction
regarding the Hotel project because the RDC, as a signer of the PPPA which authorized
the Hotel project, was a llegal “owner” of the Hotel project.

The BAR repeatedly uses the terms “conceptual” and “preliminary” but never
deﬁnes»their meaning. (See, e.g., BAR Findings §§ 2, 8, 14, 17 and 26). The terms
“conceptual” and “preliminary” approvals a_ré simply confusing terms the BAR‘ invented
ad hoc and without prior ‘notice to the public as incrémental steps in the BAR approval |
‘consideration process Without the BAR or Town having adopted any rule creéting those
interim steps and defining th¢ meaning and- intended use of those terms. Indeed, BAR
members and the Deveioper were confused over whether the BAR was considering
conceptual or both ‘conceptual and preliminary approval. (See Transcript BAR 1/5[15,

at47-48). The BAR’s use of these interim steps in this manner allowed the BAR to operate
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arbitrarily, unaccountably, non-transparently, inconsistently and manipulatively, and has

- caused much public confusion. (See e.g., Transcript BAR 11/3/14, at 74-76).

B. The BAR’s Secretary did not receive complete applications from all required
parties at least fourteen days before, and the Town’s planning department did not
receive complete applications at least ten days before, the next regularly scheduled
BAR meeting, and those applications did not include items listed on “the current
checklist,” in violation of Sec. 32-176(1), 32-181(c)(6).

None of the BA_R applications submitted regarding the Hotel project is dated and _
ﬁothing on the BAR record indicétes specifically to Whom or the date on which each of
those Applications was suﬁmiﬁed or specifically what, if anything, was attached to each
Application. Consequently, there is no evideﬁce) on the BAR record that any of these
Applicatil-ons was submitted to the BAR’s Secretary and to the Town’s Planning
Department and, if they were, that they were submitted to each of them within fourteen
days and te.n days as reciuired by Town Ordinances, Sec. 32-176(i) and 32.-181(0)(6),
respectively. In addition, there is no evidence on the BAR record that each application was
'complete and included .all items on the “current checklist,” as required by Town Ordinance
Sec.32-176(1) (See Transcript Circuit Court 8/14/15, at 10). Indeéd, neither the BAR
reéord nor any other publig record in any way indicates what is the meaning of 'the-tgrm
“current ch;:cklist;” what items are on that “current qhecklist;” or whether in fact “the.
current checklist” as gsed in Town Ordinance, Sec. 32-176(i) even exists. (See Transcfipt
Circuit Court 8/14/15, at 10).

In éddition, nothing in the record indicates whether all required persons or entities,

including the RDC,'"¢ signed the applications. Indeed, four Applications, on September 8,

19 See fn. 1 supra.
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| 2014; January 5, 2015; January 12, 2015; and April 6, 2015, submitted by the Developer
and the Town failed to include as an applicant the RDC, in viofation of Town Ordinance,
Sec. 32-181(c)(1)". Because the RDC, as a signer of the PPPA which authorized the Hotel
project, was a legal “owner . . . of the property in question,” i.e., of the Hotel project; the
RDC was a necéssary applicant for all applications regarding the Hotel‘ project. Further,
and very significantly, because as a matter of law the entire Hotel_project was required to
be the product of é Request for Proposal issued by the RDC for a “redevelopment project”
that was part of a f‘redevelopment plan” created by the RDC,'? the RDC was the true
“owner” of thve Hotel project. (S.C. Code Ann. §§ 31-10-10(b),(c); 31-10-20(15),(16) and |
31-10-100; see S..C. Code Ann. § 31-10-10 et._seq.). Because the four applications
submitted by the beveloper and the Town failed to include as an applicant the RDC, the
owner, in violation of Town Ordinance, Sec. 32-1 81(c)(1), the BAR’S approval of the Hotel
project is Véid.

Based on this inability and failure by the Bar to demonstrate compliance with thesé
requirements in Towﬁ Ordinances, Sec. 32-181( ¢)(1), 32-181(c)(6) and Sec. 32-176(i_),
and the BAR’s failures to comply with those. requirements, fhe Circuit Court either should
have reversed the BAR decisions that were being appealed or, at é rﬁinimum, femanded_
* the matter to the BAR for a “rehearing” in accordance with S.C. Code Ann. § 6-29-930(A).

(See Transcript Circuit Court 8/14/15, at 12-13).

' See page 7 supra.

12 The Respondents did not comply with statutory requirements for involving the RDC in the Hotel project
whose approval by the BAR is the subject of this appeal. See Letter dated 1/7/15 from Peter Gorman, East
Historic District Civic Association, to Phillip Dixon, Chairman, BAR; Letter dated 1/5/15 from Peter
Gorman, East Historic District Civic Association, to Phillip Dixon, Chairman, BAR. Moreover, the BAR
refused to consider evidence from the Appellants that the BAR:lacked authority to consider the Hotel project
because of these statutory violations regarding the RDC. See p. 11 supra and pp. 44-45 infra.
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C. The BAR failed to take action upon each application at the BAR’s “next regularly
scheduled meeting following receipt of the application,” in violation of Sec. 32-

181(c)(6).

In several instances the BAR record fails to show that the BAR took action upon
applications regarding the Hotel project at the BAR’s next regularly scheduled meeting
following receipt éf the applications, as required by Town Ordinance, Sec. 32-181(c)(6).
Because none of the BAR applications are marked with individual identifiers such as
numbers or dates submitted and because of the confusing, imprecise and inconsistent ways
in which applications were identified to the public in agendas, minutés and meetings, it is
co'ﬁfusing and unceftéin precisely what or whose application the BAR considered or acted
upon at BAR meetings and whether or not specific applications ever were considered or
acted on.””

D. The BAR deferred action on Hotel project applications without ‘making findings

that the application was incomplete or that unanswerable questions arose during the
BAR’s review of each application. ' :

Town Ordinance, Sec. 32-181(c)(6)c states in part that “[i]f the application is found

to be incomplete or unanswerable questions arise during the [BAR’s] review of the

applicatidn, the [BAR] ‘may defer action on the application until the next scheduled
meeting.” (Id.)(emphasis added). | |

N.o evidence exists anywhere that the BAR found at any BAR meeting that any of
the applications reviewed by the BAR were incomplete or that any unanswerable questions

arose during the BAR’s review of any of the applications. Therefore, no decision on

13 For example, there is no evidence in the BAR record that any of the individual Applications for
demolition submitted by (1) Gayle F. E. Cates Revocable Trust, (2) the Faith Partnership and (3) Anne
Gaithers to be considered at the BAR’s meeting on October 6, 2014 were ever considered or acted upon by
the BAR. . Similarly, there is no evidence on the BAR record that the Application submitted by the Town
and the Developer for consideration at the BAR’s September 8, 2014 meeting was ever considered or acted
upon by the BAR. :
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whether to appfove or disapprove any BAR application should have been deferred until the
next scheduled meeting. Moreover, no deferment of BAR action on any application should
have been until a special meeting of the BAR but, instead, should héve been “until the next
scheduled meeting”. (See Towﬁ Ordinanée, Sec. 32-181(c)(6)c).

Despite fhgse requirements, the BAR expressly deferred action on the Hotejl project
applications considéred at BAR meetings on at least two o‘ccasions — October 6 aﬁd
Novembér ‘3, 2014 -- not because of the incorr;pleteﬁess of an application or the emergence
of unanswerable ques.ti‘ons, but for alternative reasons not consistent with Town Ordinénce,
Sec. 32-181(c)(6)c. (See Transcript BAR 10/6/14, at 84-85; 1‘1/3/14, at 78). Moreov;r,'
- what the BAR did regarding its Hotel project application at its September 8, 2014 meeting
is .uriknown because that is not.on the BAR record.

E. The BAR failed to» iésue the certificate of appropriateness granted the Town and

Developer on May 11, 2015 within “180 days of the time of the filing of the
application with the designated town official” as required by Sec. 32-182(¢).

According to the BAR record, seven applications regarding the Hotel project were
filed with the BAR on unknown datées and with unknown individuals for consideration at
BAR meétings to be held on September 8, 2014; October 6, 2014; January 5,2015;J anuéry
12, 2015; and April 6, 2015." The BAR’s approvals being appealed occufred on Apfil 6,
2015 and May 11, 2015. (See pages 15-17 M). Because more than 180 days had elapsed
between dates of the filing of the four Applications to be heard on Septémber 8, 2014 or
October 6, 2014, and the BAR decisions to approve applications.on April 6 and Mé_y 11,
2015, ‘th'e BAR could not ﬁave granted a certiﬁéafe of appr0priateﬁess for those four

Applications.

14 See page 7 supra. '
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Moreover, the Town and the Develoéer could not have circumvented this 180-day
time limit by filing multiple - successive applications with serial start dates, without
vi‘olat‘ing the ietter and the spirit of Town Ordinance‘, Sec. 32-182(c). That particularly is
true because of the BAR’S stateci policy of not allowing an application to be reinstated until
at least 180 days after an application has been rejected, and because the failure to épprove'
an application within ISOvdays has the effect of that applipation expiring and thereby beiﬁg
rejected according to Town Ordinance, Sec. 32-182(c). (See Transcript BAR 11/3/14, at
78). Because the BAR record does not identify which specific applications were considered
at thE;-BAR meetings on April 6, 2015 and May 11, 2015, and what happened to the four
applications to be heard on September 8, 2014 or October 6,.2014, it is impossible to know
from the BAR record whether a certificate of appropriateness was granted for oné or more-
applications whose 180-day deadlinev had expired.  Therefore, the Certificate of
Appropriateness issued by the BAR on May 11, 2015 is invalid and, ét a minim'um, this
matter should be remanded to the BAR for a lrehea'rivng as provided by S.C. Code Ann. § 6-
29-930(A). N

F. The BAR erred by not issuing a separate certificate of appropriateness for

demolition and for new construction, and on each property, for which an application
was filed regarding the Hotel project. '

Town Ordinance, Sec. 32-173 states a “[c]ertificate of appropriateness means [a]
document issued by the [BAR] . . . certifying that the proposed actions by an applicant are

found to be acceptable in terms of design criteria relating to the individual property or the

historic district.” (Id.)(emphasis added). Town Ordinance, Sec. 32-181(a), (b) states “[a]

certificate of appropriateness is required from the [BAR] . . . for any construction . . . and

any demolition of a building or structure. [. . .] The certificate of appropriateness shall be
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a standardized format . . . stating that the . . . demolition or changes including . . . proposed

construction . . . for which the application has been made are approvéd by the [BAR].”

(Id.)(emphasis added).

The BAR “review criteria” required for BAR approval of “demolition” (see.Town
Ordinance, Sec. 32-182(b)) are totally different than the BAR criterial for approval ofv
“construction.” (see Town Ordinance, Sec. 32-182(d)). A BAR application for and
approval of “demolition” of a structure requires a “separafe action by the [BAR]” than a

BAR application for and approval of “construction” of a new structure. (Transcript BAR

10/6/14, at 3 ( “[d]emolit'ion is_also considered as a separate action by the [BAR]”
(emphasis added)). That is why separate applications to demélish existing buildings and
applications to construct new buildings were submitted by different owneré of property for
consideration by the BAR and were subsequently réceived, ad\}ertised,.conside'red, voted
onand justified with purported findings and conclusions published by the BAR, separately.
Applicationé only for demolition of existing structures for the Hotel project were submitted
for the BAR méétings datgd October 6, 2014 and January 12, 2015."5 An application for
construction only was filed on April 6, 2015.16 Applications for new construction and
demolition for the Hotél project were submitted for the BAR mgetings dated September 8,
2014 and January 5, 2015.7 |

Despite this consistent history of processing separately applications for the

demolition of buildings and the construction of new buildings, the BAR issued only one

15 Applications BAR, undated, 10/6/14, 1/12/15; see pp. 8-10, 12-13.

16 Application BAR, undated, 4/6/15.

17 Applications BAR, undated, 9/8/14, 1/5/15; see pp. 8, 11-12.
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Certificate of Appropriateness approving both demolition and F:onstrucﬁon for the Hotel
project instead of separate certificates of appropriateness — one fof demolition and one for
construction - and separate certificates of approprigteness_ for each property on which
4 approval to demolish or construct was sought.

This consovlidationb of approvals fof both demolition and construction into one
Certificate of Appropriateness has the likely purpose of trying to avoid expiration of the
Certificate of Appropriateness that might be caused by the requirement of Town Ordinance,

Sec. 3'2-181(b) that “[t]he activities [i.e., demolition and/or construction] covered by the

certificate must be started within six months of the date [sic] issuance, otherwise the

certificate expires and the applicant must reapply.” (Id.)(emphasis added). Even if

demolition of a building approved by the certificate of appropriateness oécu_rred within six
months of its date of issuance, no construction for fhe Hotel ‘project has-occurred and,
therefore, the Certificate of Appropriateness issued on May 11, 2015, has expired.
Moreover, if two separate certificates of appropriateness were required, one for dc;molition
and one‘ for construction, the-failum of constfuction of the Hotel project to have started
within six months of issuance of ;the certificate of appropﬁateness has caused that
certificate of appropriatenéss to expire even if some demolition has occurred. The BAR
. _ ~ : :

should have rules to clarify these issues, as required by statute and ordinance.!

IV. Facts on the BAR record fail to adequately support the decisions of the BAR and
the BAR failed to show how facts that are on the record comply with the criteria for
BAR approval.

A. There is not sufficient information and documentation in the BAR record to _affirm
the decisions of the BAR being appealed. ’

18 See pp. 20-23 supra.
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The criteria upon which approval or rejection of a BAR application for construction

and demolition must be based include the followingﬁ

1.

(8]

Sec. 32-172(a)(“to protect, preserve and enhance the distinctive

- architectural and cultural heritage of the town; to promote educational,

cultural, economic and general welfare of the people of the town; to foster
civic pride; to encourage the harmonious, orderly and efficient growth and
development of the municipality; . . . to ensure that new buildings . . . will
be harmonious with the existing structures and sites);(¢)(“to encourage a
harmonious . . . outward appearance of structures . . . to preserve property

“values and continue to attract business and residents); (d)(“encouraging a

general harmony [regarding] style, form, proportion, texture and material .

. . to contribute to the distinctive character of the town)(emphasis added);

Sec. 32-175(f)(“promote the purposes and objectives of this article™);

Sec 32-176(h)(“make [six] determinations”), _ ‘

Sec 32-176(h)(6)(“to follow the established guidelines governing . . . new
construction . . . .”); and :

Sec. 32-182(d)(“use Secretary of the Interior’s Standards for Rehabilitation
as guidelines in making its decisions™).

At the BAR meetings on April 6 and May 11, 2015 at which the BAR made its

decisions being appealed, the BAR literally stated no findings, no conclusions of law and

" no facts to demonstrate compliance with any of the above-stated criteria or to explain the

BAR’s rationale for its decisions to approve the applications being aﬁpealed. (Transcript

Circuit Court 8/14/15, at 14-15). There is no evidence in the record suppofting any

finding that the project as presented and the demolition permits as requested satisfy the

requirements of Town Ordinance, Sec. 32-182(d)(1) through (1,0); 40). Indeed, the BAR

did not even identify what criteria it used when deciding to approve the applications for

the Hotel project. Therefore, those decisions are invalid and should be overturned as a

matter of law. (See Transcript Circuit Court 8/14/15, at 18) (“if there are no facts upon

which to justify their decision, then that is a ground for appéal and is an error of law™);

Blind Tiger, LLC v. City of Charleston; 366 S.C. 182, 185, 621 S.E.2d 361, 362 (Ct. App.
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2005), citing Gurganious v. City of Beaufort, 317 S.C. 481, 486, 454 S.E.2d 912, 915 (Ct.
App. 1995). |

Even if the Findings and Conclusions adop‘;ed by the BAR on August 3, 2015 were

to be considered, the statements »in those Findings and Conclusions are completely
‘unsupported and conclusory and fail to ideﬁtify any facfs that support, justify or reasonably
lead to the conclﬁsion that the applications approved complied with the criteria required
for approvai. (See Transcript Circuit Court 8/14/ 15; at 14_'1;5’ 17 (“The ﬁndiﬁgs fnust
be tied to the evidence and not jﬁst cohélusory statements without reference to the evidence

.' . éll of the findings on their compliance with fhe statute are conclusory. They’re not
specific. They don’t say how it is that the project meets any of these criteria™)).

For eXample; although the Findings and Conclusions identify criteria (BAR
Findings §§ 54-57) the BAR may have considered when approving the applications, these
F indings and Conclusions say nothing more about BAR Acompliance with those criferia
other than the bala, unexplained, unsupported and cénclusory_ statement that “[t]he BAR
complied with all relevant obligations and reqﬁirements set forth within the Town of
Summerville Code of Ordinances.” (Id. §§ 54-58). And, not surprisivngly,A these
findings directly respond to the grounds stated in the notices of appeal filed months

before. (Id. § 58)."°

1% Similarly, the Findings and Conclusions claim, without explanation, justification or supporting
facts, that “[t]he BAR complied with all relevant obligations of the South Carolina Freedom of
Information Act” (BAR Findings § 59); “[c]omplete and timely applications were received by the
Town's planning department” (id. § 60); [a]ppropriate and timely notice of each . . . meeting was given
in accordance with Section 32-176(d) . . . and section 30-4-80” (id. § 61); “[t]he appropriate ‘review
criteria’ as set forth inSection 32-182 ...including the Secretary of the Interior's Standards for
Rehabilitation, were properly utilized” (id. § 62); “[a]ll oftheactionsofthe BAR ... were in A
accordance with ...the "purpose and intent’ of ...Section 32-172” (id. § 63); and“with the duties and
powers conferred upon it under both South Carolina law and Sections 32-175 and 32-176” (id. § 64);
“[t]he BAR reviewed and ultimately approved subject plans and applications in accordance with -
prescribed procedures and guidelines . . . within Section 32-175” (id. § 65); “[t]he Project isin
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The Findings and Conclusions do c'lairn the BAR decisions complied with specific
criteria where they state that “[i]n écnordance with Section 32-176(h) ... . the BAR made
determinations in-accordance with established guidelines with respect to [four_ criteria]”
(3_(1 § 67) and “[t]he mixed use development project T app;opriate interms of aesthetics,
design, architecture, height, mass, scale, proportion, arrangement, texture and material, and
is compatible with the general character of its immediate neighborhood within the histnrical
district of the Town of Sumﬁerville” (id. § 7Q). .- -However, these claims also afe invalid
because no facts are identified anywhere that evidencé or 'expla.in how these BAR findings
~and conclusiqns specifically comply with these criteria.2’

: In addition, some of the statements in the Findings and Conclusions provide no

relevant evidence of compliance with the required criteria for BAR approval of the

- applications. For example, Paragraph 11 of the Findings and Conclusions states that

“[[Thhe Déveloper]_ significantly improved the site plans and specifications from the initial

submission, making it more pleasing in terms of aesthetics, design, architectures, height,

mass, scale and harmony ‘within the historic district.” (BAR Findings § 11)(emphasis

added). These claims' that the Developer “improved” plans andvspc'eciﬁcations from his
initial submiséinn and m‘adevthem “more pleasing” are conclusory, completely unsupported
by identiﬁed facts and do not constitute evidence of compliancn with the relevant criteria.
Indeed, Appellants contend those “improvemnnts” fall far short of complying witn those

criteria. The BAR record is clear that the public objected®! to BAR approval of the Hotel

compliance with all relevant provisions of the Town of Summerville Historic PreservationOrdinance” (id. §
68); and “[t]he BAR's decisions and determinations regarding demolition of existing structures and salvage
of materials where appropriate and practical are in compliance with all relevant provisions ofthe Town of
Summerville Historic Preservation Ordinance” (id. § 69)

20 See pp. 20-23 supra. :

21 See Transcript Circuit Court 8/14/15, at 21-22(“record . . . shows that the BAR members, the public . .
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proj éct due to its excessive mass, size, noise, ttafﬁc, tree cutting, destruction of the Historic
District’s ambiance, etc. (e.g., Transcript BAR 11/5/14, at 79-80; Transcript Bar Part
II 5/11/16, at 35-38, 42-43, 47); opposed the demolition or removal of structures (e.g.,
Letter dated January 12, 2015, from Heyward Hutson, President, Summerville
Preservation Society, to BAR); and objected to the failure of thé Developer to have

provided a scale model??

of the Hotel project for the BAR and public to review. Nothing
in the BAR record demonstrates how these speciﬁc objections have been overcome
(Transcript Circuit Court 8/14/15, at 21) and whether and how the applications approved
complied with the required criteria. (See Tfanscript BAR 4/6/15, at 65-69).

Important information and documentation in the record is incorrect. For example,
contraty to claims® stated in the F indings and Conclusions, there is no fact or evidence in
the BAR record indicating_ that the BAR’s Secretary received complete applications from

1** the owners of the Hotel project at least fourteen days before the BAR meeting,

any or al
as required by Town Ordinance, Sec. 32-181(c)(1),(4),(6), or that nd.tiqes and

advertisements regarding BAR meetings about demolition stated that members of the

. strenuously objected to early designs of the hotel project as being out of character with the historic district,
unsightly, not consistent with the designs Applegate showed the Town to obtain Town approval of the project,
etc. . .. But there’s no evidence in the record that any of those objections were overcome or dealt with by the
BAR in public. . . . There [is] no evidence in the record . . . that supports approval of this project by the
criteria . . . in the town ordinance. There is no evidence that the BAR found that the project is . . . compatible
with the general character of their immediate neighborhoods and preserves the existing street scene, nor could
there be such a finding. ™).

22 For example, the President of the Summerville Preservation Society told the BAR: “But you didn’t follow-
up and insist on that scale model. So there’s a very real possibility that we’re going to get a monstrosity in
this community, and not realize what a monstrosity we have until after it’s . . . built. [...] Why don’t you
insist upon a scale model? Because it would prevent you from making an even — humongous mistake. . . . |
think you should insist on that.” Transcript BAR Part I1 5/11/16, at 39-40. Similarly, BAR member John
Kwist bitterly objected when neither a scale model nor a sample wall in lieu of a model was prov1ded See
Transcript BAR 4/6/15, at 65-70; Transcript BAR 5/11/16, at 35. :
2-See BAR Findings §§ 60, 61,

4 The applications are undated and there is no record of when or by whom'they were recelved In addition,
the applications failed to list the RDC as one of the owners of the Hotel project. See fn 1 _supra.
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public could speak at those meetings, as required by Town Ordinance, Sec 32-182(b). On
the contrary, the BAR complied with neither of these re'quirements.25

B. The BAR refused to consider important information from the public showing that
the applications failed to comply with the criteria the BAR was required to follow.

The BAR repeatedly refused to consider designv issues the public tried to get the
BAR to resolve to cause the Hotel project to comply with the critéria required for approving
the Hotel project applications. For example, at the BAR’s May 5, 2015 meeting fhe BAR
flatly refused to consider/ objections by property owﬁers near the proposed Hotel that the
restaurant where bands would be playing music nightly on the roof of the Hotel was not
being made “soundproof™ or the application for the Hotel projecf was not being rej ected to
avoid excessive noise in the surrounding residential neighborhood in the Town’s Historic
District, including at a nearby church. (See, e.g., Transcript Part I BAR 5/11/15, at 35-
38; Letter, undated, by Faye Croft to BAR). This refusal, along with public anger and
frustration over the BAR’s dismiséal of the public’s concerﬁs and the . confusion and
arbitrariness caused by the BAR’s uée of unwritten, ad hoc procedurésv, are shown clearly -
by the transcript of the BAR’s May 11, 2015 m_eeting. (Tfanscript Part Ii BAR 5/11/15,
at 35-38, 41). o

Similar written obj ectioné to noise due to the proposed design of the Hotel project
w