THE STATE OF SOUTH CARCLINA
In The Court of Appeals

APPEAL FROM BEAUFORT COUNTY

Master In Equity

Marvin H. Dukes, III, Beaufort County Master-in-Equity

APPELLATE CASE NUMBER 2014-002220

Solomon Johnson, Frank
Johnson, Ruth Green, Dorothy
Jones, Theresa Scott, Erma
Johnson, Kelly Barbara Jean
Ferguson a/k/a Barbara Jean
Albergottie, Alphonzo
Albergottie, David Pringle;
Pauline Lesesne, Marion
Pringle, Jr., Frederick Scott,
Paul K. Scott, Harold Jones,
Sandra, Williamson Powell,
Frederick L. Williamson,
Elvin Bennett, Janie L.
Ganues, Bertha Stafford,
Patrice Stafford, Mary Lee
Gary, Alnethia Gary, Edward
Stanley Stafford, Luerta Gary,
Kenneth Gary, Carlos Gary,
Ron Kenneth Stewart, Mary
Frances Duncan, Debra
Williams, Larry Williams,
Barbara Williams Smith,
Johnie Williams, Terri Elaine
Weaver, Letha G. Rhem,
Patricia Ann White, Sharon
White, Nolen White, Johnny
Washington,

Respondents,
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The Heirs or Devisees of Appellants.
Solomoen White, Mary Ann
Pinckney White, Edward
White, Jacob White, Mary
White, Carrie White, Ellen
White Gary, Sam Gary, Emma
Gary Johnson, Miller Johnson,
Sr., Oscar Johnson, Eloise
Johnson, Miller Johnson, Jr.,
Leola Johnson, Richard
(Ritchie) Johnson, Sarah H.
Johnson, Mack Coles, Emily

~ Johnson Albergottie, Robert
albergottie, Louise Johnson
Pringle, I\/\Iarion Pringle,
Mamie Gary, Thomas Brown,
Carrie Scott, Clarence Scott,
Jessie Mae Scott Smalls,

© Williams Smalls, Jr.,
Nathaniel Scott, Camerine
Scott, Hermon V. Scott,
Luther Scott, Eamestine
Steward, Epstein Steward,
Lonny Brown, Gussy Brown,
Charles Brown, Danza Gary,
Victonia Brown, Dorothy
Williams, Joseph Williamson,
Sr., Elijah Williamson, Joseph
Williamson, Jr., Helen
(Sweetie) Brown Bennett,
Ervin Bennett, Janie Bennett
Green, Eloise Bennett Nixs,
Benjamin Nixs, Terry Nixs,
Carrie Gary, Harry Julius,
Richard Gary, Fronnie Gary,
Ella Gary, Francis Gary,
Florence (Nan) Gary, Aletha
(Tiny) Gary Watson, Andrew
Gadsden, Frank Watson,
Elizabeth Gary Stafford, Lee .
Stafford, John Lee Stafford,
Joseph Gary, Nehemiah Gary,
Dorothy Gary, Harold Gary,
Cleveland Gary, Henry Gary,
Florrie Gary, Naomi Gary
Stafford, James Stafford, Sr.,



Hattie Mae Stafford, Edna
Brooker, Henry Brooker, Inell
- Jones, Raymond Jonés, James
Stafford, Jr., Hazel Gary,
Henry Gary, Jr., Henry Gary,
11, Herman Gary, Mary Ellen
Gary Williams, Herbert
Wilhiams, Sr., Herbert
Williams, Jr., Louise Gary
White, Jimmy White, Lou
Ethel Washington, Margaret
Gary Levine, David Levin,
Eddie James Gary,
Wilhelmina Gary Murray,
Ezekiel Murray, Sr., Josephine
Gary Jenkins, Eddie Jenkins,
Joe Louis Gary, Heirs of
David Pringle, Salt Marsh
Partners, L.P., Janice E. Jones
and Ralph E. Johnson, Bobbie
J. Collins, Leroy Norris and
Odis Ann Norris, M. Lane
Morrison, Milles Lane
Morrison and Bank of
America, N.A_, as Trustees,
Beaufort County Open Land
Trust, Williams Mcl.ean
Mixon and Barbara Hill
Mixon, as Trustees of the
Mixon Recoverable Trust
Agreement dated July 24,
2998, Robert J. Pinckney,
Mamie Brown, Susie
Cordeaux, Dorothy Lesesne,
Ben Pinckney, Etta Pinckney,
Henry Pinckney, Herbert
Pinckney, Emestine P.
Rogers, Lillie Shell, and Ruth
P. Simmons, Richard Johnson,
Jr., Helen Coles, Jackie
Smalls, Sharon Smalls,
Andrea Smalls, Brooke
Smalls, Allan Scott, Cleon
Scott, Nia Malika Singletary,
Loretta L. Steward, Nathan
Jones, Eric Williamson,



Dwayne Williamson, Audrey
Brown, Joseph Johnson,
Jacqueline Johnson Major,
Robert Lee Green, Kenneth
Green, Juanita Green, Keith
Green, Joseph Green, Ellis
Green, Carl Green, Brown
Bennett, Dorsey Bennett,
~William Nixs, Jennifer Nixs,
Jason Nixs, Thaddaus Nixs, -
Edward Nixs, Edward Nixs,
Charles Nixs, Althea Nixs,
Clara Gary, Francis Gary, Jr.,
Adelia Gary, Charles Géry,
Albert Gary, Ulysses Gary,
Bernard Gary, David Gary,
Annette Singleton, Lillie Mae
Gifford, Shawndea Stafford,
James Stafford, Beaulah
Gadsden, Jordan Harris, Leon
Stafford, Alvin Brooker,
Michael Stafford, Shirley
Stafford White, Gail Stafford
Marquez, Jacqueline Stafford,
Stephanie Jones, Renata
Jones, Ranell Jones, Germaine
Jones, Nathaniel Stafford, -
Angela Stafford, Sonya Green
James Stafford, 111, Rasheen
James, Jusean James, Kierra
Stafford, Lena (Evelyn) Gary,
Brenda Patterson, Jeanette
Rutledge, Issac Williams,
Carolyn Achampny,
Antoinette Lewis, Geraldine
‘Brown, Johnny Washington,
Kurt Washington, Diane Gary,
Tracy Washington, Carren
Washington, Lunetha Gary,
James Stanley Gary, Gerald R.
Gary, if living, and if not
living, then the heirs or
devisees of all such persons
named above, and all persons
unknown having or claiming
to have any right, title, estate,

>



interest in or lien upon the real
property described in the
Complaint herein, being
designated collectively as
John Doe and Mary Roe,
including all persons who may
be deceased, minors, in the
Armed Forces or the United
States, Non Compos Mentis,
and under any other disability
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
. ) Case No. 2011-CP-07-5211 >
COUNTY OF BEAUFORT y |

SOLOMON JOHNSON; FRANK JOHNSON,
RUTH GREEN; DOROTHY JONES;
THERESA SCOTT; ERMA JOHNSON KELLY:;
BARBARA JEAN FERGUSON a/k/a
BARBARA JEAN ALBERGOTTIE; ET AL,

Plaintiffs, ORDER OF REFERENCE
THE HEIRS OR DEVISEES OF SOLOMON B
WHITE; MARY ANN PINCKNEY WHITE; 2 o

)

)
)

)

)

)

)

)
-versus- . ' )
)

)

)
EDWARD WHITE; JACOB WHITE; MARY )
- WHITE; CARRIE WHITE; ELLEN WH!TE )
GARY; SAM GARY; ETAL, )
)

)

Defendan-ts.

[on)
=
’4 .
~
(e
-
=4
e 4
=

[ L

Pursuant to the written consent of the parties as set forth below, it is hereby
Ordered that this matter is referred to Marvin H. Dukés, Il as Master In Equity to
include ali the legal powers vested in Masters In Equity under the South Carohna
rules. of Civil Procedure upon the followmg terms and condntlons

T'he'Mast'ervin Equity may conduct one oi"more hearings as he may
deem necessary.

2. The decision of the Master in Equity is to be filed upon available
scheduling to include his Findings of Fact and Conclusions of Law as
well as his Decree/Judgment which will be the final judgment of this
Court with appeal directly to the Supreme Court.

1 of4
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| SO MOVE:

P

J. Thomas Mikell, Esqlire
Attorney for the Plaintiffs
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1
Jerri Ann Roseneau
Clerk of Court A
Beaufort County, South Carolina
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At orney for Clara Gary, Francis
Gary, Jr.; David Gary; Adelia Gary;
Charles Gary; Albert Gary; Ulysses
Gary; Bernard Gary; and Annette
Singleton
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| CONSENT:

Attorney for Salt Marsh Partners, L.P.
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FORM |

STATE OF SOUTH CAROLINA JUDGMENT IN A CIVIL CASE
COUNTY OF BEAUFORT - L
INTHE COURT OF COMMON PLEAS CASE NO. 2011.CP-07-05211

i)_lomg'n Juhnson, et al. The Heirs or Devisees of Solomon White, et al.

PLAINTIFESY "DEFENDANT(S)

[ -:\(lm'nc.\' for « £ Plaindf? < Defendant
or i
. v ) (] SeitRepresented Litigant

Submitted hy: HAROLD A. BONEY

MSPOSITION TYPE (CHECK ONE)

D JURY VERDICT. This action came before the court for a trial by_jury. The issues
have been tried and u verdict rendered.
N DECISION BY TUHE COURT. This action came to trial or hiearing belore the court.

The issues have been tried or heard and a decision rendered.
] ACTION DISMISSED (CHECK REASON): [T Rule 12(b). SCRCP; [ Rule 41(a),
SCRCP (Vol. Nonsuity: {_] Rule 43(k), SCRCP (Seuled); [ Other
] ACTION STRICKEN (CHECK REASON: [ Rute 10(), SCRCP: [] Bunkruptey;
[ Binding arbitration. subjectto right to restore to conlirm, vacate or modily
arbitration award; [ ] Other
D DISPOSITION OF APPEAL TO THE CIRCUIY COURT (CHECK APPLICABLE BOX):
, D Allirmed; [ Reversed: 1 Remanded: [ Other
N()'l'lz' ATTORNEYS  ARE  RESPONSIBLE  FOR .\’()’l'll}\'la\'(j LOWER  COURT, TRIBUNAL, OR
ADMINISTRATIVE AGENCY OF THE ('IR('[_EII"('(_)UK'I’ RULINGAIN THIS APPEAL e ~>
I'T IS ORDERED AND ADJUDGED: [X] See attached order {formal order 1o follow) [] Sl:llcxndﬁi~'()I'Jud?‘r_pcnl
by the Court: ‘ ‘ :

T -

: _ ORDER INFORMATION
This order [] ends X does not end the case, :
Additional Tnformation for the Clerk :

INFORMATION FOR THE PUBLIC INDEN ™

N . . . - . y o ¥
Complete this seetion helow swhen the judgment affects title to real or personal property or G iy ainount
should be enrolled. If there is no judgment information, indicate *N/A™ in one of the boxes below.

f -
i,

Judgment in Favor of Judantent Apainst Judgnment Amount To be Envolled
__(List name(s) I}glvt_))‘s_'_)__“____ ) ___{List name(s) below) o Listamount(s) helow)
N/A . N
5
S

Wapplicable, describe the property. including tax map information and addyess, referenced in the order:

The judgment information abovg fras bedn provided by the submining party. Disputes concerning the amounts contained i this

form my be addressed by way )fnmliNmrxuuM to the SC Rules of Civil Procedhire. Amounts to he computed such as interest

or additional taxable cosdisYorfhvailable althe time the form and (inal order are submitted to the judge may be provided to the

clerk. Note: Title nhfﬁ'ucg r.\l/: wd researelrs should refer to the official court arder for judpgment details,
I}

W.Jﬂutlgc Code

o

CChrenit Court Jndgt]//

SCRCP Form 4C (10:2011) | BQU 08 5



For Clerk of Court Office Use Only

This judginent was cntered on the day of ,20 and a copy mailed first class or
placed in the appropriate attorney’s box on this day of , 20 _to attorneys of record or
to parties (when appearing pro se) as follows:

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)

CLERK OF COURT

Court Reporter:

000006 -
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STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS

: ) Case No. 201 1-CP-07-5211
COUNTY OF BEAUFORT ) ' '
SOLOMON JOIHNSON, T AL., )
) =
Plaintiff, ) . i =
) ORDER ¢’ >
Vs, ) . 1
) [o%)
THE HEIRS OR DEVISEES OF ) >
SOLOMON WHITE, ET AL, ) e
. ) ™~
Defendant. ) o
)

_ o )
| This case was referred o me plll'ﬁliilhl to Rule 53, SCRCP, and came before me for trial
on April 22, 2013. Among other issues framed, the pl‘cn-dings seck resolution of any question as
to the location of the common boundaryv bcvl\vccn property of the Heirs of Solomonb Whilc,
specifically the 30 acres, more m" less, identified v‘in t’hc lﬁczltlfbljl County tax records as R700-
013-000-0006-0000, and the property o;’Sull M;\rsh Partners; L.P. which is identified i‘n the tax
records of Beaufort County as R700—()>1 4-0()()—0064-()_()0(). A.l'lcr my having heard testimony and
having received cvidence regarding that commén boundary, .thc pzlrliés advised that they had
reached agreement for entry of this order rc.'s‘nlving any ‘_(']U.l;'Sl‘EOl'I regarding that common
boundary, an(i the partics” agreement was put on the record. NOW, ubqn my finding good cause
thercfor, it is - ' T
ORDERED:

I That Clara Gary, Francis' Gary, Ir., David Gary, Adelia Gary, Charles

Gary, Albert Gary, Ulysses Gary, Bemard Gary, and Annctte Singleton ("the Gary

defendants™) shall pay to Salt Marsh l.’;u‘lncrs,' L_.P. in cash or certified funds the sum -
ol One Thousand Dollars ($1,000.00), said. sum to be p_zﬁd through Salt” Marsh
Partners, L.P.'s counscl Harold A. Boney, on or before May 23,°2013;

{
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2. That the common boundary between the property of the Heirs of Solomon
White (R700-013-000-0006-0000) and the property of Salt Marsh Partners, L.P.
(R700-014-000-0064-0000) is shown by lines AA, AB, AC, AD, AE, AF, AG, AH,
Al Al, AK, AL, AM, and AN, as shown on the Court's Exhibit 1, titled “A Paﬁial
Boundary Survey Prepared for BobBy Minis" which survey was made by David S.
Yoﬁmans, RLS 9765, Beaufort Surveying, Inc., March 5, 1.998‘, and was Trevised
March 15, 2013; N

3. That the Court's Exhibit 1 shall be attached to the original of this order and
shall be a permanent record in the case file, which shall ljecéme a judgment roll file
upon entry of final judgment in the case; |

4. That Salt Marsh Partners, L.P. shall cause to be replaced and restored the
monument shown at the intersection of.lines AI\}I and AN .as shown on the Court's
Exhibit 1; . A o

5. That Salt Marsh Partners, VL.P‘. hzﬁ the right to build a'fehce along all or
part of the common boundary but is not obligated to &o éo; |

6. That the plaintiffs and all the defendants other than Salt Marsh Partners,
L.P. and all their agents, employees, other persons acting for them or under their
authority or control, or under the aUthority or control of any ‘one of them, and all
lessees and other persons having or claifning property rights under or through them are
hereby permanently cnjoincd, prohib_ited and forbidden (a) from disturbing, moving,
or rexﬁoving any of thve'monumems along the common boundary, (b) from eﬁtering
upon the lands of Salt Marsh Panners L.P. at any tlme or for any purpose and (c)
from throwmg or placing any trash, refuse, garbage orany other thmgs or objects upon
the lands of Salt Marsh Partners, L.P, at any time or for any purpose

7. That in addition to all nghts and remcdles which Salt Marsh Partners, L.P.

may have at law or in equity for trespass upon its property, encroachment, or any other

Pac2of3 000003



violation of its property rights, in the event of any violation of the injunctive
provisions of this order, Salt Marsh Partners, L.P. has and shall have the right to
petition this court for enforcement of this order through a contempt proceeding and the

court shall retain jurisdiction for any such proceeding; it is

SO ORDERED.

Beaufort, . , o
% )ﬁj 2013 Marvin H. D

Special Cirdyit Judge

Page 3 of 3
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STATE OF SOUTH CAROLINA
COUNTY OF BEAUFORT
INTHE COURT OF COMMON PLEAS

PLAINTIRSy

¢ Submitied by J. Thomas ikl
i

JURY VERDICT,

SOLOKMOM JOHMSOM, elal.  ~*' " “ .

DISPOSITION TYPE(CHECK ON 1)

Fhis aciion came beiore e conrt 1or o il i

FORDM
JUDGMENTIN A CIVIL CASE

CASE NO 2001 CP-07-052 11

SOLOMOM WHITE, at ai.

oo ANorney for: (5 Plhainafy
‘ o

= A

S, The fsues

have heen tricd and o cordic renderel,

DECISION BY THE COURT.

The 1ssues hiave been tried or heand i

i ACTION DISMISSED ¢ THECA
SCRUP (Vol. Nonsui ) D Rude -1
ACTION STRICKEN (¢ /4.0

. -
arbitisiion wward: [ Other

frrmed: [ Reversel [

SAEF

i—i o

by the Court

T, oot

FAREY

[EAIFAY

ARD O REsPiw
BN S N N T SR

P T R
aitedhive onty

el tarad or feasing brfore the cons

wdecision yendered. N New P
.

ESovs T Rade 120, SCREP: [ Rz 4o,

SOSURCP (Serdedy: U Oiher

L e H0iin SCRCP: T Bankropiey:

] Binding arbitcation. subject 1o riphi W restore s COimI vacie urmml{i'};

/

DISPOSITION OF APPEAL TO THE CIRCUTY COURY WCHECKA SPPLICABLE

[1a

Renuded: [ Omher

MOTH VG
HIS APPEAL

NiBLy PenvgR o i

forsal order tolling; |

ORDER INFORNMATION

This order [ ends l’;:] dozs not end the epse,

Addaonal Information for the Clert, -

should he enrofled.

Judgment in Favor of
o AList namets) belowy )

I :
: The heiis of Selomon While amt :
: The
T .
!

Pidary Ann White per Attachment B I

i and C to the Complaint ’

: P Chanas Gary,
: i
i I

. G’n

e e ’_

f 7 applicable. describe the praperiy., incloding ax nap in

INFORMATION FOR THE
Complete this seciion below swhen the Judument affects tide

Judoment Avannt '
{List snicns) belivy

P Gaiy, Fransis Gary, 1. Adbois

T
(=24 IR R E 1550

- Anctte Sinegtatan

TUDGAMERTINDEY

T one of the hoxes below .,

Clars Seny Ly baeing Claca |

SMot Applicable

Uiysines

Sk PR DU
[aUSIR{] BRC-H T

David Darg ang

_.T'-
[
I's

L Detvndang

L7 SelRepresenied Lis

| Staiemem o s

veal or personal preperty or if any
H there is no prdzment information. indicae ~N/A:

formation.and adedress. reforem od i ..

Tt addiional information.

B

FRESAL v

i
amoant -

Judpment Amount To be Enrolied
_AListy monniis) below)

|



parcel 1 - R700-013-600-0006.
parcel 2 - R700-013-000-0024.

mifting party. Disputes concerning the amounts contained in this
{es ok Civil Procedure. Amounts to be computed such as interest
& findl order are submitted to the judge may be provided to the
the ofticisl court order for judgment detalls.

The judgment information above has been provided by the sub
form may be addressed by way of motion pursuant to she
or additional taxable costs not available at the 1img/the
clerk. Note: Title abstractors and researchers s

Judge Marvin H. Dukes, Il Judge Code Daté

Master In Equity

For Clerk of Court Office Use Only

This judgment was entered on the day of July , 2013 and a copy mailed first class or
placed in the appropriate attorney’s box on this dayof -,20 _to attorneys of record or
to parties (when appearing pro se) as follows:

J. Thomas Mikell Karl H. Smith — Attorney for the Gary Defendants

Harold A. Baney — Attorney for Salt Marsh Partners, L.P.

Post Office Box 1727

Beaufort, SC 29801

ATTORNEY(S) FOR THE PLAINTIFF(S) ATTORNEY(S) FOR THE DEFENDANT(S)
CLERXK OF COURT

Court Reporter:

‘A:DDITIONAL INFORMATION REGARDING DECISION BY THE COURT AS REFERENCED ON
AGE 1.

This action came to trial or hearing before the court. The issues have been tried or heard and a decision rendered.

SCRCP Form 4C (03/2013) Paécd 0 0
11




STATE OF SOUTH CAROLINA ) IN THE COURT OF COMMON PLEAS
) CASE NO. 2011-CP-07-5211

COUNTY OF BEAUFORT )

SOLONMON JOHNSON, FRANK JOHNSON,
RUTH GREEN, DOROTHY JONES,
THERESA SCOTT, ERMA JOHNSON
KELLY, BARBARA JEAN FERGUSON afk/a
BARBARA JEAN ALBERGOTTIE,
ALPHONZO ALBERGOTTIE, DAVID
PRINGLE, PAULINE LESESNE, MARION
PRINGLE, JR,, FREDERICK SCOTT, PAUL
K. SCOTT, HAROLD JONES, SANDRA
WILLIAMSON POWELL, FREDERICIK L.
WILLIAMSON, ELVIN BENNETT, JANIE L.
GANUES, BERTHA STAFFORD, PATRICE
STAFFORD, MARY LEE GARY, ALNETHIA
GARY, EDWARD STANLEY STAFFORD,
LUERTA GARY, KENNETH GARY,
CARLOS GARY, RON KENNETH
STEWART, MARY FRANCES DUNCAN,
DEBRA WILLIAMS, LARRY WILLJAMS,
BARBARA WILLIAMS SMITH, JOHNIE

)
)
)
)
)
)
)
)
)
) PARTIAL
)
)
)
)
)
)
)
)
WILLIAMS, TERRI ELAINE WEAVER, ) o
) | '
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

DECREE

LETHA G. RHEM, PATRICIA ANN WHITE,
SHARON WHITE, NOLEN WHITE, JOHNNY
WASHINGTON, JR. ’

Plaintiffs,

~Versus-

THE HEIRS OR DEVISEES OF

SOLOMON WHITE; MARY ANN PINCKNEY
WHITE; EDWARD WHITE, JACOB WHITE,
MARY WHITE; CARRIE WHITE; ELLEN
WHITE GARY; SAM GARY; EMMA GARY
JOHNSON; MILLER JOHNSON, SR;
OSCAR JOHNSON; ELOISE JOHNSON;
MILLER JOHNSON, JR.; LEOLA
JOHNSON; RICHARD (RITCHIE)
JOHNSON; SARAH H. JOHNSON; MACK
COLES; EMILY JOHNSON ALBERGOTTIE;
ROBERT ALBERGOTTIE; LOUISE
JOHNSON PRINGLE; MARION PRINGLE;

000012



MAMIE GARY; THOMAS BROWN; CARRIE
- SCOTT; CLARENCE SCOTT; JESSIE MAE
SCOTT SMALLS; WILLIAMS SMALLS, JR.;
NATHANIEL SCOTT; CAMERINE SCOTT;
HERMON V. SCOTT; LUTHER SCOTT,;
- EARNESTINE STEWARD; EPSTEIN
STEWARD; LONNY BROWN; GUSSY
BROWN; CHARLES BROWN; DANZA
GARY; VICTORIA BROWN; DOROTHY
WILLIAMSON; JOSEPH WILLIAMSON,
SR.; ELIJAH WILLIAMSON; JOSEPH
WILLIAMSON, JR.; HELEN (SWEETIE)
BROWN BENNETT; ERVIN BENNETT;
JANIE BENNETT GREEN; ELOISE
BENNETT NIXS; BENJAMIN NIXS; TERRY
NIXS; CARRIE GARY; HARRY JULIUS;
RICHARD GARY; FRONNIE GARY; ELLA
GARY; FRANCIS GARY; FLORENCE
(NANA) GARY; ALETHA (TINY) GARY
WATSON; ANDREW GADSDEN; FRANK
WATSON; ELIZABETH GARY STAFFORD;
LEE STAFFORD; JOHN LEE STAFFORD;
JOSEPH GARY; NEHEMIAH GARY;
DOROTHY GARY; HAROLD GARY;
CLEVELAND GARY; HENRY GARY;
FLORRIE GARY; NAOMI GARY
STAFFORD; JAMES STAFFORD, SR.;
HATTIE MAE STAFFORD; EDNA .
BROOKER; HENRY BROOKER; INELL
JONES; RAYMOND JONES; JAMES
STAFFORD, JR.; HAZEL GARY; HENRY
" GARY, JR.; HENRY GARY, lli; HERMAN
GARY; MARY ELLEN GARY WILLIAMS;
HERBERT WILLIANS, SR.; HERBERT
WILLIAMS, JR.; LOUISE GARY WHITE;
JIMMY WHITE; LOU ETREL
WASHINGTON; MARGARET GARY
LEVINE; DAVID LEVIN; EDDIE JAMES
GARY; WILHELMINA GARY MURRAY;
EZEKIEL MURRAY, SR.; JOSEPHINE
GARY JENKINS; EDDIE JENKINS; JOE
LOUIS GARY; HEIRS OF DAVID PRINGLE;

SALT MARSH PARTNERS, L.P.; JANICE E.

JONES AND RALPH E. JOHNSON;
BOBBIE J. COLLINS; LEORY NORRIS
AND ODIS ANN NORRIS; M. LANE
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MORRISON; MILLS LANE MORRISON
AND BANK OF AMERICA, N.A., AS
TRUSTEES; BEAUFORT COUNTY OPEN
LAND TRUST; WILLIAM MCLEAN MIXCN
AND BARBARA HILL MIXON, AS
TRUSTEES OF THE MIXON REVOCABLE
TRUST AGREEMENT DATED JULY 24,
2008; ROBERT J. PINCKNEY; MAMIE
BROWN, SUSIE CORDEAUX, DOROTHY
LESESNE, BEN PINCKNEY, ‘
CHRISTOPHER PINCKNEY, ETTA
PINCKNEY, HENRY PINCKNEY, HERBERT
PINCKNEY, ERNESTINE P. ROGERS, -
LILLIE SHELL, AND RUTH P. SIMMONS;
RICHARD JOHNSON, JR.; HELEN COLES;
FORESTINE PRINGLE; SANDRA SMALLS;
JACKIE SMALLS; SHARON SMALLS;
ANDREA SMALLS; BROOKE SMALLS;
ALLAN SCOTT; CLEON SCOTT; NIA
MALIKA SINGLETARY; LORETTA L.
STEWARD; NATHAN JONES; ERIC
WILLIAMSON; DWAYNE WILLIAMSON;
AUDREY BROWN; JOSEPH JOHNSON;
JACQUELINE JOHNSON MAJOR;
ROBERT LEE GREEN; KENNETH GREEN;
JUANITA GREEN; KEITH GREEN; JOSEPH
GREEN; ELLIS GREEN; CARL GREEN;
BROWN BENNETT; DORSEY BENNETT;
WILLIAM NIXS; JENNIFER NIXS; JASON
NIXS; THADDAUS NIXS; EDWARD NIXS;
CHARLES NIXS; ALTHEA NIXS; CLARA
GARY; FRANCIS GARY, JR. ; ADELIA
GARY; CHARLES GARY; ALBERT GARY;
ULYSSES GARY; BERNARD GARY; '
DAVID GARY; ANNETTE SINGLETON;
LILLIE MAE GIFFORD; SHAWNDEA
STAFFORD; JAMES STAFFORD;
BEAULAH GADSDEN; JORDAN HARRIS;
LEON STAFFORD; ALVIN BROOKER;
MICHAEL STAFFORD; SHIRLEY
STAFFORD WHITE; GAIL STAFFORD
MARQUEZ; JACQUELINE STAFFORD;
STEPHANIE JONES; RENATA JONES;
RANELL JONES; GERMAINE JONES;
NATHANIEL STAFFORD; ANGELA
STAFFORD; SONYA GREEN; JAMES
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STAFFORD, lll; RASHEEN JAMES;
JUSEAN JAMES; KIERRA STAFFORD;
LENA (EVELYN) GARY; BRENDA
PATTERSON; JEANETTE RUTLEDGE;
ISSAC WILLIAMS; CAROLYN ‘
ACHAMPONY; ANTOINETTE LEWIS;
GERALDINE BROWN; JOHNNY
WASHINGTON; KURT WASHINGTON;
DIANE GARY; TRACY WASHINGTON;
CARREN WASHINGTON; LUNETHA
GARY; JAMES STANLEY GARY; GERALD
R. GARY; if living, and if not living, then
the heirs or devisees of all such persons
named above; and all persons unknown
having or claiming to have any right, title,
estate, interest in or lien upon the real
property described in the Complaint .
herein, being designated collectively as

- JOHN DOE and MARY ROE, including all
persons who may be deceased, minors, in
the Armed Forces of the United States,
Non Compos Mentis, and under any other
disability,

Defendants.

St St Nt St ekt Nt sl St Nt St N vt gt tt? St et vttt it "t e "t “3t? “gst v st

INTRODUCTION

. By agreement of the parties, this case was referred to me as Master In Equity to
try all issues of law or equity by an Order of Reference filed on October 12, 2012
with any decision to be final and any appeal to be made directly to the Supreme
Court. : ’

. There are two parcels of land involved in this case. One parcel is approximately
30 acres acquired by Solomon White in 1881 in Deed Book 12 at Page 256 of the
Beaufort County, S.C. records being tax number R700-013-000-0006 and
described on Plat Book 133 at Page 129. The other parcel is 10 acres acquired
by Mary Ann White in 1885 in Deed Book 14 at Page 590 bearing tax number
R700-013-000-0024 and described on Plat Book 53 at Page 82. '

. The Complaint alleges these four causes of action:

A. To determine the heirs of Solomon White and Mary Ann White.

00C015
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A plenary family tree of these two persons is set forth on Attachment B to
the Complaint and the living heirs of these two persons are set forth on
Attachment C to the Complaint.

A portion of those heirs listed on Attachment C designated Solomon

~ Johnson to be their agent to institute suit in their name. Those heirs that

join with Solomon Johnson in this suit are set forth in Attachment D to the
Complaint.

B. To determine if there are any boundary disputes with adjacent owners to
the two parcels.

C. To determine if those heirs set forth on Attachment E to the Complaint -
have been (i) ousted by the actions of the Plaintiffs or, (ii} lost their rights
by their non use and non participation in the upkeep and maintenance of
the PROPERTY, or, (iii) are persons whose whereabouts are unknown to
the Plaintiff.

D. For a partition of the PROPERTY by a judicial sale into six shares in kind.

4. An Amended Answer with Counterclaims dated May 17, 2012, asserts these
defenses and claims on behalf of Clara Gary and her eight children (herein the
‘Clara Gary Defendants):

A. A general denial.
B. A lack of sufficient information to form a belief about the family tree.

C. A lack of sufficient information to form a belief as to the determination of
boundary disputes.

D. A lack of sufficient information to form a belief that certain heirs (other
than the Clara Gary Defendants) have been ousted. '

E. A lack of information to form a belief as to the allegations for a partition.

F. An afilrmative defense entitled adverse possession by the Ciara Gary
Defendants.

G. An affirmative defense of ouster by the Clara Gary Defendants

H. An affirmative defense of unjust ennchment by the Clara Gary
Defendants.

I. An affirmative defense of betterment by the Clara Gary Defendants.

J. A Counterclaim of adverse possession (which the Court has treated) 84 1 6
Counterclaim for ouster against cotenants) by the Clara Gary Defendants.



5. The Plaintiff filed a Reply to the Amended Answer dated May 22, 2012 asserting
these matters:

A. A general denial of the defenses and Counterclaims.

B. A partition in kind for each of the six branches of the family of Solomon
White and Mary Ann White.

See Paragraph 10 below.

C. A specific denial of adverse possession, ouster, waiver, unjust
" enrichment, and betterments that were claimed by the Clara Gary
Defendants.

6. Anofher Answer was filed by Salt Marsh Partners, L.P. (herein Salt Marsh) a
boundary owner that disputed one of the boundary lines (the eastern end of the

30 acres).

7. The Plaintiff filed a Motion for Summary Judgment on December 12, 2012 as to
the boundary dispute with Salt Marsh on the basis of a previous suit in
Judgment Roll 111,063 {Case 1998-CP-07-0740) of the Beaufort County, S.C.
Court of Common Pleas. The Motion was not heard by agreement of the parties
until a new survey was prepared. During the trial (April 22" and 23, 2013) a
settlement was reached after some testimony on this issue which settlement
was read into the record. A written Order was entered on May 8, 2013
confirming the settlement so the boundary dispute issue with Salt Marsh is
ended. One of the results of that settlement is to amend the eastern boundary
line of the 30 acre parcel to be in accord with the plat by David E. Youmans,
SCRLS, prepared for Bobby Minis dated March 5, 1998 and revised March 15,
2013 which plat is referred to in and attached to the Order of May 8, 2013. The
new eastern boundary line of the 30 acres is set forth in Paragraph 2 of the Orde
of May 8, 2013. .

8. A ftrial took place on April 22, 2013 and April 23, 2013 in the Beaufort County,
S.C. Court Houss. The Plaintiff appeared at the trial and testified. He also had
five witnesses to testify (two non family members and three family members).
Clara Ggry did not appear or testify at the trial. Four witnesses (all members of
her immediate family) testified for her.

9. At the béginning of the two day tria! the parties agreed to bifurcate the various
causes of action, defenses and counterclaims so that testimony was only
presented on these two issues at that date and time: '

A. A determination of the heirs of Solomon White and Mary Ann White.

B. If the Clara Gary Defendants have ousted the other heirs of Solomon

00C017
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White and Mary Ann White from the two parcels of land.

All other issues of fact and law are held in abeyance for future testimony,
motions, and/or proceedings, and decisions.

10.in addition, as an opening statement joined in by hoth of the attorneys for the
Plaintiffs and the Clara Gary Defendants, the parties pointed out these matters
related to the family trees of Solomon White and Mary Ann White which opening
statement enhanced the understanding of the Court as to the facts regarding the
issue of ouster claimed by the Clara Gary Defendants.

A. Solomon White and Mary Ann White who acquired the two parcels of land
in the 1880’s were husband and wife. They had three children. There
were two sons (Jacob and Edward) and both of them died without issue.
The third child was Ellen White who married Sam Gary. Thus, for all
practical purposes, the family name changed from “White” to “Gary”.

B. Elien White Gary and Sam Gary had seven children. One child named
. Carrie Gary did not have issue but their other six children did have issue
and there are still living descendents for each of these issues.

C. The gravamen of the counterclaim of ouster is that the Clara Gary branch
of the family originating with Richard Gary (deceased 1967), whose son
was Francis Gary (deceased 1994) is now attempting to oust all of the
other five branches of the family. Clara Gary is the widow of Francis Gary.

D. The five branches who would be ousted if the claim of the Clara Gary
branch should be successful would be the branches originating with the
siblings of Richard Gary whose names were (i) Emma Gary Johnson, (ii)
Mamie Gary Brown, (iii) Alethia Gary Watson, {iv) Nehemiah Gary, and, (v)
Henry Gary.

11.Based on the pleadings, the testimony, and the exhibits in evidence (51 for the
Plaintiff and 14 for the Clara Gary Defendants and one for Salt Marsh), | make
these Findings of Fact, Conclusions of Law and issue a Partial Decree.

100 - FINDINGS OF FACT
{DETERMINATION OF HEIRS OF SOLOMON WHITE AND MARY ANN WHITE)

101. The Plaintiff (and other witnesses) asserted a family tree that was set forth
in the First Cause of Action to the Complaint and by Attachments B and C
to the Complaint.

102. To substantiate the allegation of the family tree as asserted in the
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- 103.

Complaint the Plaintiff introduced a family tree for Solomon White and
Mary Ann White which had attached to it 7 death certificates of family
members, 15 church obituaries of family members, 3 newspaper obituaries
of family members, and 1 birth certificate. These documents included the
death certificates of Ellen White Gary (1945), Richard Gary (1967), Emma
Gary Johnson (1957), Alethia Gary Watson (1967), Henry Gary (1953), Jacob
White (1917) and the birth certificate of Solomon Johnson (born 1927).
There is information contained in these documentary sources representing
family members in all six of the surviving branches of the children of Elien
White Gary and Sam Gary.

Specifically, the death certificates and birth certificate introduced by the
Plaintiffs regarding the family tree had these facts stated in them:

a. The parents of Ellen White Gary were Solomon White and Mary Ann
Pinckney White. Her spouse was Sam Gary. She died in 1945. The
informant to the state official was Richard Gary (the ancestor of the
Clara Gary Defendants). "'

b. Henry Gary was a son of Ellen White Gary and Sam Gary. He died in
1953. His spouse was Lorie Gary. :

¢. Richard Gary was a son of Ellen White Gary and Sam Gary. He died
in 1967. His spouse was Ella Gary.

d. Emma (a/k/a Emily) Gary Johnson was a daughter of Ellen White
Gary and Sam Gary. She died in 1957. Her spouse was Miller

Johnson, Sr.

e. Alethia Gary Watson was a daughter of Ellen White Gary and Sam
Gary. She died in 1967. Her spouse was Frank Watson. . :

£ Jacob White was a son of Mary Ann Pinckney White and Solomon
White. He died in 1917. He did not have a spouse.

g. Solomon Johnson was bom in 1027. His parents were Emily Gary
Johnsen and Miller Johnson. :

104. In contrast, the Clara Gary Defendants testified they had no knowledge of

the family tree presented by the Plaintiff and that they knew few of the

persons named on it. The Defendants did not present a family tree for .

Solomon White or Mary Ann White nor did they present a family tree for
any person. They suggested that thelr knowledge of a family tree only
went back to Richard Gary. They claimed to know nothing about their
family before that person. They presented no facts to dispute the family
tree presented by the Plaintiff. ' :

8 of 17 ﬁ
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105. Manifestly, the credibility of the witnesses and the quality and detail of the
documentation and evidence presented by the Plaintiff (without any
substantial opposition) convinces the Court of the correctness of the
family tree presented by the Plaintiff.

200 — FINDINGS OF FACT
(OUSTER)

201. All of the testimony revealed that the only use made of the 10 acre parcel
was some occasional hunting by the Clara Gary Defendants. Also, the
timber was cut from this parcel and the money was used to pay the taxes
for both parcels of land. Thus, that money benefitted all of the heirs. A
dispute took place in the 1993 — 1994 time frame with an adjacent property
owner named “Pinckney”. The evidence is that both Francis Gary and
Solomon Johnson (from different branches of the Mary Ann White family)
were involved in representing the family and in hiring a lawyer in that
dispute. Solomon Johnson still had with him at the trial the original 1993
survey he had prepared of this 10 acres and an invoice and
correspondence from the lawyer he and Frances hired.

202. There was a great deal of disputed testimony about the use and occupation
of the 30 acre parcel for residential purposes.

There is a house now lived in by David Gary that was installed in the
1980’s. He is in the Clara Gary branch.

There is a house now lived in by Clara Gary that was installed before 1930.

There is a house that is vacant. It was installed before 1930 and lived in by
Henry Gary, Henry Gary, Jr., Evalina Gary - the wife of Henry Gary, Jr., and,
then Brenda Patterson, the daughter of Henry Gary, Jr. Brenda Patterson
testified she left there about 1987 and that she paid and her mother paid
part of the taxes to persons in the Clara Gary branch up until about two
years ago when the Clara Gary branch first informed her that she was
paying rent. They did not agree with the idea that they were paying rent but
did not think it worth the fight since both she and her mother had moved
away so they stopped making payments. :

There is a house built about 1985 by Albert Gary who is a son of Clara
Gary. He had a mobile home there for about ten years prior to that.

There was a house built by Naomi Stafford (a daughter of Henry Gary)
about 1970 that burned in the 1990’s but was not rebuilt.
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There was a house bulilt In the 1930’s that was lived in by Mamie Gary
Brown and after she left the site it was lived in by several of her family
members up until sometime in the 1990’s when it was torn down.

There was a mobile home of Mary Ellen Williams (a daughter of Henry Gary,
Jr.) that was there until about 1878. Solomon Johnson testified that while
she was there she paid part of the taxes to him which he delivered to the

Treasurer.

There was a mobile home installed by Eméstiﬁe (a/k/a Dolly) Stewart in the
1980’s that was just torn down about a year ago. She was in the Mamie
Brown branch of the family.

There was a mobile home installed about 2000 by Loretta Stewart who was
in the Mamie Brown branch. It was repossessed about 2008.

There is a house installed before 1927 by Miller Johnson and Emma Gary
Johnson (the mother of Solomon Johnson) where Solomon Johnson was
born (maybe in another house right next to the existing one) in 1927 where
Solomon still lives today. - .

There is a mobile home installed about 1992 by Annette Singleton who is in
the Clara Gary branch.

The Clara Gary Defendants could not name a single heir of Solomon White
and Mary Ann White that they denled access to occupy or use the land.
The Clara Gary Defendants disagreed with the dates testified to by the
Plaintiff's witnesses about who used various areas on the land and when
some of the occupations occurred. | do not believe the exact dates or the
location or use on the 30 acres to be that important for the Court is left with
the facts that a number of the heirs came and went as they so desired to
occupy or use whatever portion of the land they desired without
interference by any of the other heirs.

203. Testimony by the Clara Gary Defendants suggested that the houses of
Henry Gary and/or Sclomon Johnson are only partially situated on the 30
acres and also that these particular heirs used adjacent parcels of land
owned by other persons for farm animals or use of cultivation. Proof was
not made of this issue because no survey was produced showing
encroachments and reading from aerial photographs that do not contain
bearings or distances or other specific information does not create
sufficient evidence upon which the Court can make a decision about
encroachments over the boundary line. This issue, however, is of no
import to the determination by the Court as to ouster because no survey
was made of the 30 acres until 2007 (by Solomon Johnson) and it does not
show any encroachments. Moreover, in the very rural area where these
parties live it has clearly been the intent of all to occupy the 30 acres of the
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land of their family. There was no evidence to show that any heir did not
intend to use or occupy the 30 acres; only that there was some
encroachment over the boundary line. | do not see this issue of an
occasional encroachment impacting an ouster between cotenant heirs due
to the lack of intent being shown in the evidence that any cotenant knew
they were crossing the line or that they intended to cross over the

boundary line.

There is also evidence of such an encroachment over the east boundary
line by the Clara Gary Defendants (Annette Singleton) who were sued in
1998 by the adjacent owner — Salt Marsh. See Paragraph 7 above. This is
the subject matter of the settlement stated in Paragraph 7 of the
Introduction above. The fact that Annette Singleton crossed over the
boundary line does not have any impact on ouster. '

What | conclude from these possible encroachments by several heirs is
that in the absence of a survey and boundary markers all these years it was
difficult for anyone to determine the exact boundary line of a 30 acre tract
of land some 2,775 feet long on its north and south lines and some 500 feet
long on its east and west lines. Neither the Plaintiff, Henry Gary, nor the
Clara Gary Defendants could have had clear knowledge of the exact
Jocation of the boundary lines. Thus, they did not intend to build or occupy
over the boundary line. :

204. Another disputed issue involved the payment of taxes. Solomon Johnson
(son of Emma Gary Johnson) and Brenda Patterson (daughter of Henry
Gary) testified that it was the family tradition that when the County tax
notice arrived each year in the October /November time frame, the oldest
heir living on the land would divide the tax amounts for the two parcels by

" the number of heirs living on the land, collect those amounts from the heirs
living there, and deliver the tax amount to the Treasurer. Both of these
persons stated they paid their share of the taxes each year to Clara Gary or
her children after the death of Francis Gary in 1994. Solomon Johnson
also testified that he had collected money from Ernestine Stewart who had
a mobile home on the land and dellvered it to Clara Gary. In the 1998 to
206064 time period there were filings by Solomon Johnson and also by
several members of the Clara Gary family with the County
Treasurer/Assessor to have the tax notices sent fo one person or another
indicating a dispute about who was to be mailed the tax notice as only one
notice is sent out by the County on each parcel of land.

The Clara Gary Defendants claimed Solomon Johnson and Brenda
Patterson pald rent. They had recelpts they introduced for 2011 and 2012
from Solomon Johnson which said “rent” on them, but, he had Postal
money orders payable to the Clara Gary Defendants dated prior to those
receipts which have “taxes” written on them.
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205,

~

Solomon Johnson had two paid receipts for the tax payments and testified
he collected the money from all the occupying heirs in accordance with the
long standing family tradition.

Solomon Johnson testified that the first time he ever heard anything about
the payment of rent was when his deposition was taken (July 2006) in the
2006 case (CA 2006-CP-07-00609) and the Clara Gary Defendants attorney

of taxes was made. In addition, Solomon Johnson'’s daughter (Janice

lease, who is responsible for repairs and insurance on the buildings and

. who is liable for injuries. The Clara Gary Defendants had no reasonable

answers to what the rental agreement was on those specific issues. It is
hard for the Court to accept the position that an gg year old man (Solomon
Johnson) born on the land purchased by his great grandfather (Solomon
White) and who has lived there all of his life is renting that land from
anyone, much less a relative in the same family, in the absence of clear and
convincing evidence which was certainly not proven.



up “No Trespassing” signs but upon cross examination admitted that there
would be no way that any heir of Solomon White or Mary Ann White would
know that such signs were directed at them as the signs only said “No
Trespassing”. How could anyone reading such a sign not think it was to
protect all of the heirs?.

The sum total of this disputed testimony about who used what portion of
the 30 acres or how much of it was used by one branch or the other of the
same family is that these two branches of the family both used substantial
portions of the 30 acres for the raising of livestock, and food for
themselves, and food for their livestock, and these activities were primarily
for their personal family use. These are normal consensual activities of
cotenants and | see no ouster created by such uses that was revealed by
the testimony.

206. The witnesses for the Clara Gary Defendants were all her children.

For the Plaintiff, Solomon Johnson and his son testified. In addition, in
support of the refutation of ouster by the Clara Gary branch, Brenda
Patterson (a member of the Henry Gary branch) testified and the deposition
of Lillie Mae Gilford (a member of the Clara Gary family branch) was
introduced. A witness named Abraham Johnson also testified for the
Plaintiff on this issue. He is not in the family of Solomon White, Mary Ann
White, nor Solomon Johnson. He is 84 years old. He grew up with
Solomon Johnson and lives about 6 miles away from the 30 acre parcel.
He is a life long friend of Solomon Johnson and has visited him about once
a month all of these years. He Is familiar with all the Solomon White family
members that have lived on the 30 acres and their use of the land. He
stated that he and the persons in the local community and neighborhood
.know this 30 acres to be the land of the “heirs of Solomon White”.

207. Several of the witnesses (both for the Plaintiff and the Clara Gary
Defendants) stated that there was not any dispute or disagreement
- between the family members until several years after the death of Frances
Gary in 1984, Thoese statements are substantiated by the several
applications to the County Treasurer's office and the County Assessor’s
office by Solomon Johnson and several persons in the Clara Gary branch
attempting to have the tax notices sent to them or complaining about the
value of the land in the 1998 to 2002 time period. Several years later
Solomon Johnson brought a suit in 2006 to resolve the dispute. See Civil
Action 2006-CP-07-00609. A trial was held which resuited in a decision by
this Court that neither party had met any burden of proof and the case was
dismissed without prejudice without any holding of either fact or law. This
2006 case is mentioned to illustrate there has been a continuing dispute
and when that dispute began and that there has not been any control by

anyone over the 30 acres. -
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208. The most significant facts are not the overt actions taken by the Clara Gai’y

301.

branch of this family to assert their claim of sole ownership (ouster)
against the other heirs. The most significant facts are these things that
these persons did not do:

a. They did not enter into evidence a survey of the 30 acres to
determine the boundary lines '

b. They did not develop, or create, or even make an attempt to establish
a contradictory family tree or to identify the heirs of Solomon White
and Mary Ann White.

c. They did not notify the other heirs of Solomon White or Mary Ann
White of their claim of sole ownership. -

d. None of the four witnesses for the Clara Gary Defendants could
' name any heir of Solomon White or Mary Ann White that they had
refused entry to, retarded in an entry, or had terminated the use or

the occupation of the land.

CONCLUSIONS OF LAW

This Court has jurisdiction of the parties and subject matter to this action.

302. qursuant to the Statute of Descent and Distribution of South Carolina

303.

304.

(Code Section 62-2-101 et. seq.) the persons named in Attachment C to the
Complaint are the living heirs of Solomon White and Mary Ann White.

Quster by Family Members

Stronger evidence of adverse possession is required where there is a
family relationship between the parties than where no such relationship
exists. The existence of a family relationship between the parties will
prevent or rebut a presumption of adverse holding 3 AM JUR 2d Adverse
Possession Section 202 and Section 226; citing Lynch v. Lynch 236 SC 612,
115 SE 2d 301, Whitaker v. Jeffcoat, 128 SC 404, 122 SE 495, and Metze v.
Metze, 231 SC 154, 97 SE 2d 514,

Quster by Cotenants

a. Possession by one cotenant is possession of all cotenants and for
one cotenant to establish title against another cotenant by adverse
possession, he must overcome a strong presumption that he holds
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in recognition of the cotenancy. Freeman vs. Freeman, 323 SC 95,
99, 473 SE2d 467 (SC App. 1996). Emphasis added

. For one cotenant to acquire adverse possession against another
cotenant, the possession must be of such an actual, open, notorious,
exclusive, and hostile character to amount to an ouster of the other
cotenants. 6 SC Jurisprudence, Cotenancies § 24; Bevard vs.
Fortune, 221 SC 117, 69 SE2d 355 (1952).

. An ouster must be of such unequivable nature and so distinctively
hostile to the rights of the other cotenants that the intention of ouster

is clear and unmistakable. 6 SC Jurisprudence, Cotenancies § 24;
Brevard vs. Fortune, supra. :

. The conduct and nature of the possessor"s exclusive adverse
" possession must be sufficiently clear to “bring this home” to the
other cotenants. 6 SC Jurisprudence, Cotenancies § 24; Watson vs.
Little, 224 SC 359, 79 SE2d 384 (1953); 3 AM JUR 2d Adverse
Possession § 226.

. Only in rare cases will ouster be implied from exclusive possession,
collection of rents, and improvements of the property by on cotenant
if such exclusive possession does not exceed 20 years. 6 SC
Jurisprudence, Cotenancies § 24; Feider vs. Fleming, 278 SC 327,
295 SE2d 640 (1982); Watson vs. Little, supra. Emphasis added.

There must be clear and unmistakable evidence of hostile, exclusive
possession by the possessing cotenant, of which the other
cotenants had or should have had actual notice. See 6 SC
Jurisprudence, Cotenancies § 24; Watson vs. Little, supra.

. The mere exclusive possession, accompanied by no other acts, will
not be held to amount to a disseisin of cotenants. 3 AM JUR 2d

Adverse Possession § 227.

. To terminate the presumption of cotenancy, there must be some
hostile act, conduct or declaration on the part of the possessor
claiming sole title to amount to a repudiation of the cotenant’s rights
and_ assertion of exclusive title in the possessor of which the
cotenant have knowledge or notice. 3 ALR 2d Cotenancy § 225.

Adverse possession against one cotenant is not necessarily adverse -

possession as to all other cotenants. See 6 SC Jurisprudence,
Cotenancies § 24; Metz vs. Metz, 48 SC 472, 26 SE 787 (1899).

If one cotenant uses or possesses more than his share of the
common property without complaint by this cotenants, the law
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305.

presumes that the cotenants consent to the use and possession of
more than his share. See 6 SC Jurisprudence, Cotenancies § 53; 20

AM JUR2d Cotenancy § 117.

k. Because possession by one cotenant is possession by all, then
"~ tenants in common can not say they are not in possession if one of
their cotenants is in possession of the land. See 6 SC
Jurisprudence, Cotenancies § 53; Richardson vs. Day, 20 SC 412

(1884). -

. The law presumes that cotenants have equal shares in the common
property. See 6 SC Jurisprudence Cotenancies § 53 and § 10.

m. Possession in cotenancy is presumed to be permissive, not hostile.
Indeed, the presumption is strongly against every claim by a
cotenant who seeks to convert the circumstances of an individual
possession into an advantage over their cotenants. 3 AM JUR 2d

Adverse Possession § 224. Emphasis added.

n. The establishment of adverse possession between cotenants
depends primarily on the intent and conduct of the possessor, rather
than the intent of the other cotenants. 3 AM JUR 2d Adverse

Possession § 226. Emphasis added.

o. The acts relied on to establish an ouster must be of an unequivocal
nature and so distinctly hostile to the rights of the other cotenants
that the intention to disseise is 