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STATE OF SOUTH CAROLINA

PROBATE COURT

IN THE MATTER OF GUARDIANSHIP

CASE NUMBER 03 GC 4000172

)
)
)
OF EDWARDMIMS )
)
)
)

10.

1.

Personally appears before me Lennie Mullis who swears and affirms:

I was appointed by the Richland County Probate Court to examine Edward Mims.
I have a masters of science degree in psychology.

I'am certified by the South Carolina Department of Disabilities and Special Needs as a
behavioral consultant and a psychological consultant.

. When I approached the residence, I noticed a sign stating that the facility has been

decertified.

I first attempted to visit Edward Mims on June 6, 2005 at his residence at 100 Kensington
Road.

 Whenl approached the residence, I noticed a sign stating that the facility has been
«decertified.

1 provided the Court Order appointing me as examiner to the Babcock Center employee
who answered the door at approximately 6:15 p.m. The manager on duty called her
supervisor and I was not allowed to examine Edward Mims on June: 6, 2005.

On the evening of June 6, 2005, a Babcock supervisor informed me that I needed to
provide Dr. Johnson or Dorothy Goodwin with a copy of the examination form.

I faxed the .examination form to Dr. Johnson on June 7, 2005.

At approximately 6:30 p.m. on June 7, 2005, I returned to 100 Kensington Road, but was
again not allowed to examine Edward Mims.

On the moming of June &, 2005, Dr. Johnson left a message to call her or Dorothy
Goodwin about examining Edward Mims. 1spoke with Dorothy Goodwin who agreed to

allow me to examine Edward Mims. She informed me that I would be allowed to
examine Edward Mims at 6:00 p.m. on June 8.

S Mims 2179
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12. - When I returned to Kensington at approximately 6:15 p.m. on June 8, 2005, I was not

allowed to examine Edward Mims.

Further affiant sayeth not.

SWORN TO BEFORE
ME THIS 8" DAY OF MAY,
2005.

(I

Notary Public for South Carolina

Louwa LI

Lennie Mullis

P.103
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STATE OF SOUTH CAROLINA
COUNTY OF  Richland | PROBATE COURT
THE MATTER OF Edward J. Mims |
CASE # 03 GC40 00172
VISITOR'S REPORT

The undersigned court-appointed visitor in this guardianship proceeding submils the following report concerning
the investigation which | conducted pursuant lo Section 62-5-303 of the South Carolina Prabate Code. In my visil to the
place where the allegedly incapacitated person resides, | observed the following. '

REPORT ON THE INCAPACITATED PERSON

1. Date and place of interview: , Sunday, June 5, 2005

2. Oriented as to the lime and place? 1@YES X NO

3. Physical Appearance. Mr. Mims was clean, well dressed in umbro shorts and a t-shirt. Mr. Mim's hair was cut
and cut short.

4, 0 are his/her closest family members? Margaret Mims, mother and Margaret Diane Mims Therot, sister

e/she have a doctor? W@NO XYES If yes, please list the doctor's name, address, and phone number,
Ur—Tan Platt, M Richland Family Practice, 3209 Colonial Drive, Columbia, SC 29203, (803) 434-6113,

6. Does he/she:have an attorney? W@NO XYES I yes, please list the attorney's name, address, and phone number.
Edgar S. Kneece, 455 St. Andrews Road, Building D, Suite 3-A, Columbia, SC 29210, (80)3) 750-3000.

7. Does he/she thinks he/she needs help caring for himself/herself? L®NO WBYES If yes, in what areas? Mr. Mims
does not have the receptive language skills to understand the question.

8. Would he/she like help in caring for himself/herself? W@YES WBNO Mr. Mims does not have the receptive language
skills to understand the question.

9:  Does he/she know the proposed Guardian? XYES 1@NO Margaret Mims is the molRer and proposed Guardian,

10. How does he/she feel about having that person appointed as his/her guardian? Mr. Mims does not have the receptive
language skills to understand the question.

1" "nes he/she feel any of the guardian powers or duties should be limited or restricled in any way? If so, how? Mr.
1s does not have the receptive language skills to understand the question.

FORM#531PC (1/89) - —.. . , . .
62-5.302, 62-5-308, 62-5-309, 62-5-414 P.104
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13. How does he/she feel about the proposed scope and duration of the proposed guardianship? Mr. Mims does not have
the receplive language skills to understand the question.

REPORT ON THE PROPOSED GUARDIAN

1. Has an adult protective service case or family management case ever been opened on this person? NO XYES
If yes, please explain. DDSN proceeding in Richland County Probate Court

If yes, does the DSS record reveal anything you believe the court should know? NO XYES If yes, please explain.

Probate court may wish to review Lexington and Richland County Emergency Room records.

2. Does your investigation of the proposed guardian reveal anything that you believe the court should know? W@NO

XYes If yes, please explain. According to a statement by Margaret Mims, Edward J. Mims has been harmed living in
a Babcock facility and wishes to bring her son home to stay. '

aes your investigation reveal any other person who should be considered to be appo:nted the guard|an in this

atter? XNO -W@YES if yes, please explain, including name, address, telephone, age, and relationship to allegedly
@ "incapacitated person. .

REPORT ON CONDITION OF PRESENT PLACE OF RESIDENCE

1. Date and time visited: , Sunday, June 5, 2005 @ 3:50 pm

2. Address (include street, city, county, state, zip): 3301 Rosewood Drive, Columbia, SC 29205
3. Typeof abode: Wc;od frame one-story home on the corner of Rosewood and Ravenel Street.

4. Condition:
a. exterior: Wood framed home in good condition. The visitor did not go under the home for inspectlion
b. interior: The interior was clean and walking areas free from obstacles. Hard wood floors are throughout the home
except kitchen and bathroom There are two entrances inta the home one from the living room and the other in
the kitchen.
utilities working: central heating and air.
cleanliness: good
e. fire hazards: There are some boxes thal Mrs Mims will be moving before Mr. Mims comes home thal do nol
impede entry and exit to the home.
f. other (explain):

oo

o

. 2
FORM #531PC (1/89) Mims 2182
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_USIONS AND ADDITIONAL COMMENTS: | observed Mr. Edward Mims in the home with Ms. Margarel Mims for
_ rour. Ms. Mims appeared very attentive to his needs and communicates well with Mr. Mims even though he is unable
’ *rbaHy communicate. During the visit Mr. Mims walked to the kitchen retrieved a cup and brought the cup back to Ms.
‘or her to pour him some Ginger Ale. Ms. Mims presented. a picture where she had traced Mr. Mims' hand and
é ned that he had ¢olored the drawing. She went on to say that he enjoyed activities including, but not limited to,
fusic, drawing and walking with her around the neighborhood. Ms. Mims indicaled that both she and Mr. Mims had
attended church that day and that Mr. Mims enjoyed going to church aclivilies. Ms. Mims is very calm and is able to direct
Mr. Mims in a gentle manner. Mr. Mims comes home on the weekends and appears to be familiar and comfortable with
the selling.

r to your visit, did you know the person who is alleged to be incapacitated? XNO WAYES If yes, please explain.

Prior to your visit,idid you know the person who is seeking appointment? YaNO XYES If yes, please explain. | attended
_ 3 parent meeting with Ms. Msms in 2004.

Prior to your visit, did you or do you now have a personal interest in these proceedings? XNO W@YES If yes, please
explain.

Executed this b day of %‘W'\-‘ , 2008
Sighature: W{ML\.

Name: \‘ _ .
hGAJ\LAAwQQ'B.P“J@*~|L4det(;#lc
Senibe. Mooy Canse Y\A\, .
. ' ) . 3
FORM#531PC (1/89). . - Mims 2183
62-5.302, 62-5-308, 625:309, 62-5414 P.106 .
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FILET

STATE OF SOUTH CAROLINA ) INTHE PROBATE COURT
o ) | _
COUNTY OF RICHLAND ) ., Case Number: 2003-ES-40-172
05 Jud iy AR
IN THE MATTER OF GUARDIANSHIP OF ) .
EDWARD MIMS ALt qguﬁgg&ﬁﬁm ORDER APPOINTING
QichL AN COIMEXMBORARY GUARDIAN

(This Qrder is amended to correct the incoryect hearing date in this paragraph, now
changed to June(in bold.) Thig matter came before the Court on the Petition of Margaret Mims,
who is the mother of Edward Mims. In attendance at the emergency hearing held on June9,
2005 were Margaret Mims and her attorney, Patricia L. Ham'sén; the Court-appointed Guardian
Ad Litem for Edward Mims, Edgar Kneece; and M. Leigh Flynn, who was previously appointed

by this Court as Guardian Ad Litem for Edward Mims in another proceeding.
The court-appointed Visitor, Mary Katherine Miller, fox'md the residence of Margarel

1ims to be clean and in good condition. She reported that Mrs. Mims was very attentive to the

needs of Edward Mims and that ,hé appeared to be familiar and comfortable at home.” Examiner -

Tan Platt reported that Edward Mims is incompetent, and is unable to make daily living and
health care decisions. A July 3, 2001 Ordef of this Court found Edward Mims to be “profoundly
mentally ret&dcd.” In addition, evidence was presented of six emergency room physicians-
having reported that Edward Mims is incapacitated by reason of mental retardation.

Based on these ﬁndings,_l ﬁ’nd‘that Edward Mims is incapacita-ted and I‘.ﬁnd that no
Guardian has been appointed previously. Evidence was presented that Edward Mims’ current
residence, Kensington ICF/MR, was decertified by the South Carolina Department of Health and
Humaﬁ Scrvices in April of 2005. On May 27, 2005, Edward Mims was found in the facility to
have a serious unexplained injury.

Based on the evidence presented to the Court, ] find that the welfare of Edward Mims
requires immediate action and thlat the emergency appointment of a temporary Guardian is

appropriate pursuant to S. C. Code Ann. §62-5-310. The Guardian Ad Litem joins in the
3379
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(eCOMendation to the Court that a temporary Guardian be appointed. ) ﬁndAthat Margarel
Mims has prionity un‘d.er S. C. Code Ann. §6é-5-31 ] ‘ar_ldv that it is in the best interest of Edward
Mims to appoint Margaret Mims as his temporary Guardian“

By order dated July 3, 2001, this Court found that Edward Mims was in need of services
of the South Carolina Department of Disabilities and Special Needs. I find that services of the
South Carolina Department of Disabilities and Special Needs are needed by Edward Mims and
that Margaret Mims, as Guérdian for Edward Mims, shall have the full authority to exercise all
nghts tothese services which Edward Mims could-exercise if he were competent to do so. These
services shall be provided in the least restrictive environment as required by state and federal
law.

Margaret Mims shall be entitled to the custody of the person of Edward Mims and shall
“ave all statutory powe‘.rs ofé Guardian, including but not Jimited to the authority to establish hié

.plac'ement. The Guardian shall be authorized to gi.ve consents and approva].s for Edward Mims

~ to receive medical and other professional care, counsel, treatment and services. In view of the

emergency regarding placement, all medical providers shall provide medical records and

‘information as requested by the Guardian.

The South Carolina Department of Disabilities and Specia] Needs shall be ﬁ_rovided with
notice of the hearing which has been scheduled in this Court for June 24, 2005. At'ghat time, the
Department shall prov‘ide the Court with copies of all treatment records of Edward Mims since

the date of this Court’s July 3, 2001 Order and shall provide the Court with notice of the

appointment of a service coordinalor and a treatment plan. At that hearing, the Court shall also ' é
. . = <
rule on the Petitioner’s request for a permanent Guardian. __8_ )
- 1T I8 SO ORDERED! St S 200t
() M0 o el 5k = =
. - & . 82.
June 14, 2005 Hono‘fable Amy W. McCulloch < E E:;S:
Columbia, South Carolina Richland County Judge of Probate = INE
e . b 10g &
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i, Jim

From: Hill, Jim . .
Sent:  Friday, June 10, 2005 6:30 PM

To: ‘Patricia L. Harrison’; Charles Lang; Mary S. Leitner; Deifdra Singleton; Gloria Prevost; Ronald
Reed : _
Cc: 'sbutkus@ddsn.sc.gov’; 'dgoodwin@babcockcenter.org’

Subject: RE: Edward Mims

Patricia, I called your office this afternoon, but missed you. Ibelieve you were in a meeting and ] left a
message with your assistant. _

I am in receipt of your email below concerning Edward. Please note that Edward was judicially
admitted to the Department on July 3, 2001. Part of the Court Order for his admission indicated that he
may visit his mother on weekends provided that she provide a safe environment and access for
inspections of her home to ensure that it was safe for Edward. Your email indicates that Edward will not
be retumed to Kensington after visitation this coming weekend. This directly violates the Court Order. ‘
Because of your written intentions to violate the Court Order, we have asked Babcock to not allow
Edward to visit his mother this weekend and we will attempt to review this matter next week or at the
earliest.convenient time for all involved. :

In your email below, you mentioned that you seit Rivermont (Rich/Lex County DSN Board) a copy of
‘Court’s Order.” This apparently is something new and pertains to Mrs. Mims efforts to seek

. .dianship of her son, Edward. Please fax me a copy of this Order. We are unaware of its contents.

As mentioned, Edward was committed to DDSN, not Rivermont. :

With regard to your request to have Edward discharged to his mother’s care and admitted to a Jocal
daycare with access to other services provided from Rich/Lex, this must be presented and reviewed by
Edward’s team in accordance with normal procedures for individual habilitation plans and ICF/MR
regulations. The items that you mentioned to me and in your email below constitute a significant
transition for Edward. It is my understanding that these matters must be reviewed by the team and,
therefore, we cannot comment on whether they are appropriate for Edward at this tune.

The Babcock staff have appealed the de-certification and depopulation of Kensington and the matter has
been deferred until the appeal has been heard. Any issue about alternate placement of individuals at this
time based on de-certification js premature pending the appeal. As you know, altemative placements -
can be considered at anytime as long as it is planned and approved.

I trust this respondsio your email below.

Jim Hill
General Counsel, SCDDSN

" \+ Patricia L. Harrison [mailto:plh.cola@worldnet.att.net]

Friday, June 10, 2005 4:55 PM
Ju. Charles Lang; Mary S. Leitner; Deirdra Singleton; Gloria Prevost; Ronald Reed; Hill, Jim

Subject: Edward Mims :
Importance: High

Mg 2186
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Page 2 of2

‘e notified Babcock Cenler that Edward would not be retuming to Kensington on Sunday. | have sent Rivermont

copy of the Court's Order. Babcock called Mrs. Mims today to tell her that they will only send enough medicine
hame with him for five days. On Wednesday, | asked Mary Leitner that Carol King serve as Edward's service
coordinator, but | have heard nothing back from RichLex. Carol has experience with these transitions and does a

goodjob. We need her assistance.
Babcock Center is supposed to be transitioning people from a decerlified facility into a placement of their choice.

Who is going lo handle malters like gelling Edward's pharmacy changed (and | expect that we will not be able to
get meds from a new pharmacy until next monthj, getting him into a day program, arranging for necessary

transportation, etc?

Trisha Harrison

Mims 21 87;:



STATE <&F fOUTH CAROLINA) - 'PROBATE COURT

: : ) : v
COUNTY OF RICHLAND) | CASE NO.: 2003-GC40-00172
In the Matter of ) _ ,
Guardianship of: ) - ' “OBJECTIONS

)
EDWARD J. MIMS )

TO: The Honorable Jacqueline D. Belton, Associate Judge, Probate Court
Ms: Patricia L. Hammison, Esq., Attorhey for Ms. Margaret Mims
Mr. Edgar S. Kneece, Esq., Guardian Ad Litem for Edward J. Mims

The Objections of the South Carolina Department of Disabilities and Special Needs

(SCDDSN) herein are filed with this Court pursuant to a Notice of Hearing, dated September 8,

2005. 'This matter-bégan many years ago. Edward has been receiving SCDDSN services since

October 1993. -On October 5, 1999, Ms. Mims (the Petitioner herein) placed Edward with the

Babcock Center because she was unable to care for him (Tab A). "/Sub'sequently, on/about April

"3, 2001, the Petitioner requested Edward’s discharge (TaB B). A Petition for Jﬁdicia] Admission -

was filed with this Court (Tab C) and the required psychological report (S.C. Code Ann. §44-20-
456 (C)) was filed as ordéred by thié Coutt (Tab D). A hearing was held on June 26, 2001. At
that hearing it was agreed upon by SCDDSN Edward’s attomey, his guardian ad litem, and by
the Petitioner with assistance of counsel, W.D. Morris, that Edward would be)udlcml]y admitted
" to SCDDSN.-The Court's Order set out parameters for the Pctihoner if she wanted to continue
Edward’s home visits (Tab E). The gﬁardian ad litem testified at the heanng that the Petitioner
‘does not drive; that she has a very modest home and has limited income due to her house

. cleaning jobs (see guardian ad litem’s report; copy should be with Court’s case file).

Mims 2188
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Later, on November 13, 2001, the Petitionef wrote to the State Attorney General asking
that her son, Edward, be returned to her. SCDDSN responded to her inquiry on December 27,
- 20001 (Tab F).

On Friday, June 10, 2005, at about 4:00 p.m. the Petitionef, with the assistance of her
attorney, Ms. Palricia Harrison, altempted to discharge Edward from Babcock Center, Inc., a
service provider of SCDDSN. At that time, Ms. Harrison was informed of the Judicial
Admission Order; yet, in violation of the Order, Ms. Harrison called the pqlice and The
Honorable Judgé Amy McCulloch creating a crisis, emphasis added, late that Friday afteroon at
Edward’s residence at Babcock Center, Inc. (Tab G). An informal meeting wﬁs .he]d in Judge
McCulloch’s office the following Sunday afternoon, June 12th. It was learned at thatvtime_ that
the Petitioner had iz;itia{ted a Petition for Guardianship of her son. Neithgf SCDDSN ;ilor
-Edward’s sister, Ms Diane Thenot were notified of this action. Upon information, the a;')p‘oimed
guardian ad h tem, Edgar S. Kneece, .made no attempt to get in touch with Ms. Theriot, nor did
the Court’s appointefci Visitor, Ms. Mary Kathérine B. Miller. Itis unclear whether Edward has
court appointed counsel; no one has appeared in this capacity at any hearing in thié matter |
attended by the undersigned. After much dis;cussion, it was decided that SCDDSN would not
issue a pick-up order (S.C. Cdde Ann. §44-20-500) and that a Medicaid Waiver application |
would be expedit'iously processed. | |

A hearing was held on June 24, 2005, before Judge McCu]Jdéh oﬁ the fnatter of
continuation of temporary guardianship for Edward. Ms. Diahe Theriot, Edward’s sister, was
present at this hearing and .the undersigned .présemed her letter of June 15, 2005, to Judge

McCulloch (Tab H). Dr. Kathi Lacy, Associate State Director-Policy, SCDDSN, was also

present and presented a recording of events since the June 12, 2005 meeting (Téb I). It should be

‘Mims-2189
2 P112
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noted that SCDDSN on June 21, 2005, oblained eligibility for Edward in the Medicaid Home
" and Commumty Based Walver program, a funding for services for persons residing in the

community. Tesnmony was taken from several individuals including Dr. Lacy and the
Petitioner. As recalled by the undcr;igned, the Court ordered that both/SCDDSN and Ms.

Theriot would receive notice of any further hearings in this matter. A heanng has now been

scheduled for September 29, 2005, before The Honorable Jacqueline D. Belton.

OBJECTIONS:

1. Edward Mims is 1‘10t represented by an attomey as requlred by S.C. Code Ann. §62-5-

303 (b). Mr. Edgar Kneece has been appomted as guardlan ad litem and has ]1m1ted
- - his acpwhes 'to this appointment.

2. Ms. Diane Then'.ot. was not notified of this action as required by S.C. Code Ann. §62-

5-309 (3). The undersigned was informe;i by Judge McCulloch that there was no

- legal duty tc; inform Ms. Theriot. Respectfully, Ms. Theriot falls into category 3 as
Edward"s sister. She was well known by theAPen'tioner, her mother. Since the
Petitioner cannot notify herself, the statute requires that a close relative be notiﬁed.
As a matter of falrness the Court should make itself avallablc to the information and
requests from Ms. Theriot about the guardianship of her brother.

3. Ms. Diane Theriot has expressed serious problems in obtaining counse] so that she
rhay be heard by the'Coqn on these issues. She inform;d the undersigned that she
has contacted four or five at;omeys without success. This Court should ‘inqujre into
whether Edward’s trust account can be tapped to cover her attomey expenses. It s

submitted that the Petitioner and Ms. Theriot may request that this Court authorize the

P.113
3385
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trust to pay for their attorney fees. Both Ms. Thenot and Ms. Mims Eave limited
ﬁnéncia] means.

This Court héard the matter concerning Judicial Admission and issued its Order on
July 3,2001. At that time, a key e]émem for determiningjﬁdicia] admission was the
Petitioner’s inability to care for her son at her home. This issue goes not only'to her
~ financial capacity to have Edward living with her, but also to her capécity to manage
‘his affairs and his estate. The Petitioner testified before Judge McCuIloéh thép she
knew Edward had a trust but she did not know how much was in the tru;t, and more
importantly, where the trust was located. Soon aftér Edward’s judici.al admission, she g
wrote the Attorney General requesting his discharge. Additionally, afier taking
Edward home on June 1,0', 2005, she requested altemate residénti al placemt;nt with
Mentor, Inc. These actions by the Petitioner raise a serious concemn as to her capacity /
to care for or be a guardi%m for her son. | (
5. The Court is not limited to the Pet'itioner for appointment of guardian. S.C, Code
Ann. §62-5-311 allows the Court to consider any competent ﬁerson, émphasis

added. The priority set out in this statute places the Petitioner before her daughter,
Ms. Then:ot, but this priority is clearly‘ subject to the discretion of the Court. The

3 Petitioner’s actions regarding her apparent lack of understanding of the basis and

* significance of the prior Judicial Admission Order, her demand for discharge without

“ approprate and pre~arfanged services, her age and poor health, her lack of kndWIedge

' ofﬁdward’s trust, it is sﬁbmitted, make her a poor candidate for guardian, especially

since Ms. Theriot having none of these problems stands ready, willing and able to
assume this fiduciary duty.

Mims.2191°
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6. Thefe is ample evidence that Edward is an incapacitated person, but the question of
his necd‘, em'phasis' added, has not been addresséd. There has been no showiné that
his mo.ther or his sister are unavailable to provide consent for health care under the
Adult Health Care Conse;nt Act, S.C. Code Ann §44-66-10. Guardianship is not
needed. Guardianship n this éasc,,it is submitted, was a way to move Edward out of
Babcock Center, Inc., even in view of the Judicial Admission. But, as a Medicaid

. 'récipient, there are other ways to move Edward without resorting to guardianship.
‘S.C.> Code Ann. §62-5-304 allows the appointment of a guardian when the Court is
satisfied that the appointment is necessary or desirable as a means ofproviding
continuing care and supervision. There has been no showing that Edward has gone
]acking for care anci supervision by not having a guérdia;l. Very few people with
Edwgrd’s condition have a guardian. _The Visitor’s report failed to address any need

" of Edward requiring a guardian. It is noi én’ough to want to be the guardiaﬁ of an
incapacitated person; there must also be a direct, realistic need for care and
;upewiéion that would otherwi;e be lacking without the appointment of a guardi‘an.

7. Lastly, the Court should corlsiaer and address the possibility of conflict, in that, this
Court has already ruled, in essence, on the Petitionér’s capacity to care for Edward in
the Court’s Order of July 3, 2001. This Petition was initially heard by Judge
McCulloch and no reason has been presented why the Petition has been switched to
this Court. Respectfully, the Court may want to consider recusal due to actual or

perceived conflict with the prior Court’s Order of July 3, 2001,

Mims 2192
5" 5.

3387



*  Columbia, South Carolina

WHEREFORE, SCDDSN has submitted its objections to this action, which are 1n
essence, serious concemns that should be addressed by this Court.” More specifically, SCDDSN
questions the need for a guardian for Edward, the Petitioner’s capacity to function as guardian,

and suggests that if guardianship is needed, the Court corsider the appointment of Edward’s

sister, Ms. Diane Theriot. SCDDSN suggests that this Court look beyond the desires ofthe .

Petitioner and examine what is in Edward’s best interest.

Respectﬁllly submitted,

/Xmes RHll I /

General Counsel

South Carolina Department of stabxhtles
and Special Needs -

P.O. Box 4706

Columbia, SC 29240

f'Septemb'ér 28, 2005
Phone: (803) 898-9683

Encls.

6'D11A
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anle, , 3utkus, Ph.D.

1te Director
Jbert W. Barfield . .
puty Stale Director, .era‘rj}_ment
‘ministration P T
mald G. Dozier . :Disaab'ht'es
sociate State Director . Specia'l Needs
serations ' e t———————
sthi K. Lacy, Ph.D.
j;;’“‘” State Director - 3440 Harden Street Ext (29203)
PO Box 4706, Columbia, South Carolina 29240

V/TTY: 803/898-9600, FAX: 803/898-9653
Toll Free: 888/DSN-INFO
dome Page: wwnwstata.sc.us/ddsn/

June 22, 2005

Mr. Edgar S. Kneece, Esq.

455 St. Andrews Road

Bidg. D, Suite 3-A

Columbia, SC 29210

Re: - Guardiansﬁip of—Edwgn_*d Mims

Dear Mr. Kneece:’

COPY

" COMMISSION
Bill C. Alexander
Chairman
Lyssa Harvey
Vice Chairman

). Lewis Stephens
Secretary
1seac B. Dickson, Jr.
Ronald Forrest
. W. Robert Harrell
Edythe C. Dove

~ As court appointé’d Guardian Ad Litem (GAL) for Mr. Mims in this matter, I wanted to bring to your
attention a Jetter that was sent to me by Ms. Diane Theriot, Edward’s older sister. She has expressed a

dgsir_e;o be involved in this case and she has information concerning the issues before the Court.

As GAL for Edward, I assume that you would want this information. It may be relevant to your position

as GAL in protecting Edward’s best interests.

By copy of this Jeter, [ am informing Ms. Theriot that the Richland County Probafe Court will be hearing
this matter at 11:30 a.m. on June 24" in courtroom 2F and that she may contact you by phone at 750-

3000.

Sincerely,

ames R. Hill, Jr. : /
General Counsel

JR¥/cch

Encl.

The Honorable Amy McCulloch, Judge-Probate Court
Ms. Patricia Harrison, Esq., Attorney for the Petitioner
Mr. Chris Stegmaier, Attorney for Babcock Center, Inc.
Ms. Diane Theriot

cc:

9203~~~ Midlands Center~ Phonet 802/725-7500 - PO Box 3209, Fiorence, SC-29502-3209

8301 Famow Road. Columbia, SC2
Whtesan Fonrar - Dhana: AAG/AR22-2733 T2 1 1 7ne: BA3/604-20655

3389
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STATE OF SOUTH CAROLINA ' ) PROBATE COURT :
IN THE COUNTY oF RICHLAND_ ) - CASE NUMBER 03GC400
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IN THE MATTER OF -GUARD[ANSHIP
OF EDWARD MIMS '
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MARGARET MIMS,

Petition‘er

‘ORDER APPOINTING
PERMANENT GUARDIAN :
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she would consider alternative residential placement if she felt that she was unable to provide conlinuing care
in the home in the fumre

~Lynn Lugo provided testimony about the in-home services which are being provided to Edward Mims
by the Rlchland chmgton Disabilities and Special Needs Board. She testified that she has v1sxted n the home,
that Mrs. Mims has done a very good JOb taking care of Edward, and that jt woqu be in the best interest of
Edward Mims for the Court to appomt his mother as permanent guardian. Ms. Lugo further testified that if

Margaret MJms got sic, emergency respite would be provxded once Mrs. Mims called to request it.

Based on the testimony and evidence presented, I find that this Court has jurisdiction, and venue js

properlv in Richland C‘ounty Talso find !hal Edward Mims is incapacitated and in need of the appointiment of

4 permanent guardian. [ further find that Margaret Mims has priority for appointment as pcm]anem guardian
under. South Carolina Code §62-5-311, and that she is the appropriate person to be appomted

Margaret Mims shall have all statutory powers of a permanent guardian, including but oot limited to
the authority to make decisions aboutand establishing Edward’s placement, including living at home with her.

Further, given the termination ¢f Edward Mims’ Judicial admission to the S, C DDSN, Margaret Mims is to

have custody of the person of Edward Mims, The guardlan shall be aulhonz\,d to ngc all consents and -

approvals fo; Edward Mims to receive medical and other professional care, counsel, treatinent and serviccs.
All medical providers are ordered to provide medicaj records and i.nformatfon as requested by the guardian,

The court-appointed guardian ad litem and attorney for Edward Mims, Edward Kneece Esq., has
provided services in this matter and is enliﬂed 10 a reasonable fee. Mr. Kneece has not been péid since hé
began his representation of Mr. Mims, and his fee statement 0f$3,065.00 is reasonable given the complexity of
the case and time devoted to representing Mr. Mims in this matter. Mr. Kneece’s fees a.re to be paid in their

entirety or in mcremenls, as soon as ﬁmds become available.

Page 3 of }2%
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The guardian shall submit a report to this Court and the Guardian Ad Litem six (6) months from the

date of this Order, then again (welve (12) months from that date.

CZ; ;ﬁ//ﬂ/i%_/ . .

@%;mra € Jacqueline Davis Belton
Richland County Probate Court

IT IS SO ORDERED.

December _ / i , 2005,

Columbia, South Carolina

A TRUE Copy
ATTEST:
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Greenwood Genetic Center
Columbia Oifice

8307 Fsrinw Road )
Columbia, South Caraling 29103

{8013} 935-5390 - FAX (403) 935-5410

GENETIC CONSULTATION
RE: Edward Mims

DO8: 12-9-71
'DOE: 12-16-99 -

-Edward is a 28 year oid Caucasian male that we are seeing at Lexington Clusters today.
Our information about Edward was abtained from review of his most recent DOSN chart.

Edward's mom was 32 years of age at the time of his birth. He was delivered at 36
weeks in breech presentation. He remained in the hospital for the first 2 months of his

~ lfe and had feeding difficulties.

Edward did not walk alone until 5 years of age and has never spoken. He has profound )
mental retardation with a Bayley score of 20 months.
= tal Telardalc

Edward’s past' medical history is significant in that he has only one kidney. He has had
episodes of hyponatremia, polydipsia and hypertension. He also has had esophagitis
associated with GE reflux. )

g .
Edward is described as having seizures that began al aboul 6 months of age. He also
has mild myopia. He has probable hearing loss. His current medications include
Phenobarbital, Propulsid, Claritin, and Prilosec. ‘ :

Edward has been evaluated by the Greenwood Cenelic Center in the past and has had
normal chromosomes and FMR1 studies. . ‘

"FAMILY HISTORY: There are no other first degree relatives with learning problems.

Clinical Staff
Kate 8. Clarkson, M.D. Ken Corning, M S, Amy Tohuren, M. S,
Clinical Ceneticist Cenetic Counselor Cenetic Caunselor

s
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February 3, 2009

Commissioners told to attend hearing
Lawmakers upset that Disabilities and Special Needs board missed first one

By Ben Szobody
STAFF WRITER

State Sen. David Thomas said a new commitlee could meet next week on allegations of.safety
gaps, unspent or diverted funds and other problems at the state Department for Disabilities and
Special Needs, and this time he expecls the agency's six public commission,ers. o show up.

Two of the six gubefnatorial appointees told The Greenville News they didn't attend a Senate
hearing last month on what a new audit said was $9 million in unspent or diverted autism funds
at the agency because they didn't know about jt or weren't invited.

Thomas and state Sen. Ronnie Cromer blasted agency administrators for telling their staff but
not commissioners about the forum, which drew a packed crowd of parents.

°I'm going to hand-write personal invitations to them,” Thomas said, describing his remarks as
facetious. "Put a nice bow around it. So they'll know lhey're invited.”

Agency spokeswoman Lois Park Mole said Thomas asked director Stan 'BUtkus to speak at last
month's hearing by letter, and Butkus informed commission Chairman Bobby Harrell about the
© meeting.

Thomas said none of the six showe_d up.

Attempls to reach Harrell and three other commissioners were unsuccessful. They include
John Vaughn of Greenville, Otis Speight of Fort Mill and John Powell of Walhalla,

Commissioner Edy.the Dove of Charleston told The News she didn't know about the hearing but
has confidence in agency staff to answer guestions.

Commissioner William Bishop of Leesville said he's not sure if he knew the hearing was taking
place, bul that regardless, he wasn't invited.

Thomas said, "Every member of their staff looked like they were present. Not to inform the
commission ... is a further indictment of the administration.”

Cromer said it would be "pretty odd” for agency administrators not to notify commissioners of
the meeting, but they should have known about it anyway.

"You would think that they're keeping up with stuff like that within their agency," he said, adding
that they "owe it to the citizens of South Carolina” to stay informed.

By George, (commissioners) need to be at any future meeting that we have. It's part of their
responsibility," Cromer said.

EdlR 37
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Thomas, chairman of the Senale Banking and Insurance Commillee, said he expects to -
appoint a subcommittee this week, and the group could meet as early as next week. He said he
expects to call agency staff, commissioners and auditors to speak.

In addition to the unused or diverted autism funds, a critical audit last month said the agency,
which serves people with brain damage and mental retardation, rhay not have fired some staff
members involved in cases of abuse and neglect, didn't follow up on numerous safety and
welfare violations and doesn't conduct nationwide criminal background checks on caregivers,

among other issues.

DDSN has said appropriate action was taken in cases of abuse and neglect 100 percent of the
time, thal it's the job of providers to correct quality problems and thal it would take a change in
state law to conduct national background checks.

Thomas said the audit’s findings are "well-founded” but he's trying to find out where to place
the blame.

"Is it & bodrd not doing its job; or is it an administration out of control?” Thomas said.

" Mims 2200
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February 4, 2009

Senator: Agency retaliating against 5
Disabilities and'Special Needs official says jobs outsourced based on audit

By Ben Szobody
STAFF WRITER

Five state employees who told auditors about healih and safety problems in the state
Department of Disabilities and Special Needs are being terminated by June in "retaliation” by
the agency for their honesty, state Sen. David Thomas said. . :

Agency spokeswoman Lois Park Mole said it's not yel clear if the employees will be terminated,’
but the department is following a recommendation in December's critical audit to make the
licensing of its care facilities more independent by outsourcing lhe job to a contractor.

The audit didn't recdmmend a swilch to a private contractor, and George Schroeder, director of
the Legislative Audit Council, said it's not the best solution.

Thomas said all five members of the agency's licensing staff were told last week their jobs
would be cut, and he provided a letter signed by all five people that describes an agency
meeting in which a top administrator told them the change amounts to a "reduction in force.”

"The fact that the department has deviated from the specifics of the (audit) defnonstrates that
they are retaliating, in my opinion, against these people,” Thomas said. "This is outrageous
behavior." “

Mole said the employees were informed of the plan to hire a contractor in an effort to be
fransparent, and the agercy doesn't yel know what response it will get to its request for
contract proposals. She said DDSN is looking for the "greatest degree of independence” when
it comes to licensing but doesn't believe anything is wrong with the current arrangement.

Thomas said he's concerned by the agency's choice to go private because of pés} instances
when he said DDSN picked contractors close to the agency that would da its bidding.

Mole said she hasn't heard those concerns from Thomas and couldn't respond Tuesday.

The audit said a former DDSN director was simultaneously employed by the agency, ils local
boards and an agency contractor, an arrangement that had "the appearance of impropriety,” g
though in one instance an Ethics Commission ruling-found no-violations of state ethics law.

The former director told The News the services he provided were "very different” and that there
was no impropriety.

'icensing employees said in a letter to Thomas, which he provided to The News, that under the .
2w approach, DDSN would continue to determine "key indicators” and provide policy and

directives to the outside contractor, effectively creating an appearance of independence while

“nothing would actually be changing.” :

Mims 2201
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The lelter said an associale director told the employees that DDSN intends o hire Lhe
contractor by June 30, which would be their last day of employment.

December's audit of the departiment, which serves people with brain injuries and mental
retardation, said DDSN reviews the qualily of its adult residential facilities one-third as often as
other stales and didn't adequately follow up when it found expired food, missing smoke
detectors and water healers set too hot.

Conlributing td the potential health and safety risks is a lack of independent licensing used by

other states, the audit said, adding DDSN licenses some of its own facilities, creating potential -

conflicts of interest that can "impede objective reviews."

Mole has said the facilities themselves -- not the agency -- are required to follow up on quality
_ problems. The agency said in a written response that it received "plans of correction” for 100
percent of the ficensing reviews cited by the audit. :

The audit said 26 residential licensing reports were reviewed and 25 should have required a
follow-up. R I ' ' . '

The audit said two follow-ups were reports.

Another sample of nine reports occurring after January 2007 showed more than 100 quality
deficiencies but "no documentation” that any follow-up visits took place, the audit said.

Thomas:said the licensing officials would report health and safety problems, then come back
three years later and find that they hadn't been fixed. He said they were "forthright" about the
issues to state auditors and are now paying the price.

Auditors recommended more follow-ups as well as moving the licensing role to the state
Department of Health and Environmental Control. If the job stays within DDSN, auditors said
the agency should do reviews more often.

Schroeder said the problem was that the agency wasn't doing enough reviews, and that the
"best thing" would be to move the licensing staff and its funding to another agency.

"We did not recommend that they fire the people that were currently” doing the reviews,
Schroeder said, adding he doesn't understand how the agency will-hire a contractor to do a job

it wasn't doing effectively itself. - '
"How are they going to know what it should cost?” Schroeder said.

Mole said the decision to privatize the licensing function came out of a meeting between DDSN
commissioners and Gov. Mark Sanford's slaff.

"If's going as indepeﬁdent as you can possibly go with the highest degreé of quality,” Mole said.

Sanford spokesman Joel Sawyer said the licensing issue was discussed with commissioners,
but not how the agency would do it. Commissioners laler informed the governor's staff that they
intended to privatize, Sawyer said, adding that if it isn't in line with the audit's
recommendations, the governor will have the board "re-evaluate” the plan.
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February 19, 2009

Ex-Greenville pastor among DDSN board members asked to
resign |

By Ben Szobody
STAFF WRITER

Gov. Mark Sanford asked for lhe resignations Thursday of four of the seven commissioners of
the state Department of Disabilities and Special Needs after a critical audit alleged problems,
including health and safety gaps, unused funds and a lack of transparency.

Retired Greenville pastor John Vaughn was among them.

State Sen. David Thomas applauded the move and said it "clears the deck” for officials to get
at the agency’s problems. '

"If the new commission fails to clean house at very top level of the agency, they will have
failed,” he said. )

Vaughn told The Greenville News on Thursday, "I'm a team playe‘r.. He's the coach. If he wants
to put somebody else in, that's not my call.”

Attempts 1o reach the other commissioners removed Thursday were unsuccessful.

They include Edythe Dove of North Charleston, John Powell of Walhalla and William Bishop of
Leesville, said Sanford spokesman Joel Sawyer, adding that the Governor's Office is in the
process of identifying their replacements.

Sawyer said none have yet submitted their resignations, and that if anyone chooses not lo
resign, he'll be replaced when his term expires or removed by executive order.

Vaughn said he told the governor that he’'d serve until his replacement is found.

Sawyer also reiterated the governor's call to restructure the agency, which serves people with
mental retardation and brain injuries. As a cabinet agency, Sawyer said Sanford would also
have the power to change the administration. '

The Greenville News reported in 2007 allegations that the agency let a private contractor
review claims of abuse at its own facility, that it was "almost impossible" to connect state
paymenis for care with what was actually spent on patients and that the commission had
barred individual members from inquiring about agency operations without the consent of the
full board. '

Jecember’s audit said the agency diverted or left unused $9 million in autism funding, may not
nave fired some staff members involved in cases of abuse and neglect, didn't follow up on
numeraus safety and welfare violations and denied commissioners access to public
information, among other issues. :
| ' Mims 2203
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The agency has said appropriate action was taken in cases of abuse and neglect 100 percent
of the time, that it's the job of providers to correct quality problems and thal the commission
doesn't bar information from its members.

Former agency commissioner Mary Katherine Bagnal, an agency critic who said Sanford asked
her lo step down last year, has questioned why none of the remaining DDSN commissioners
had been removed more than two months after the audit.

Sawyer has previously declined to comment on the issue, but said Thursday that the audit
made clear that changes were needed at the agency and that removing board members is what
falls under the governor's authority. :

"This is all that's in our powers to do," Sawyer said.

Sawyer has said the Governor's Office acted on many of Bagnal's concerns, but asked for her
removal because her conflicts with other agency officials had become a distraction.

Asked Thursday why Sanford picked the four commissioners for removal, Sawyer said three of
them had expired or nearly expired terms, while Bishop is also chairman of board for the
Babcock Center in Columbia, a DDSN-funded agency.

Because of the close relationship between the agency and its local boards highlighted in the
audit, Sawyer said Bishop was removed. ’

He also said that with a new board, "There may very well be a change in chairmanship.”
Bobby Harrell of Yemassee, who wasn'’t removed, is the current chairman.

Vaughn said Sanford's office asked him in September to reapply for his seat, which expires in
June, but that because of family responsibilities he never submitted the application.

Asked if he thought the audit justified Sanford's move, Vaughn said, "l don't have his
perspeclive. | respect him and the leadership he has to provide.” :

Thomas said legislators will continue to invesligate agency problems revealed in the audit and
by current and former employees and The News, including the purchase of a Superfund
“hazardous cleanup site in Inman with DDSN money. : y .

The newspaper reported in December that livestock, residences, hospitals and day cares are
~ banned on the property where a DOSN-funded center trains disabled adults for jobs.

Tha center’s director has said there's "no dénger," while the state Department of Health and
Environmental Control has said il continues to investigate the extent of groundwater
contamination on the site.

Thomas has said numerous public hearings will be held in coming weeks.

He also said it remains to be seen whether House legislation to restructure the agency, making v
it directly accountable to the Governor's Office, will pass in the Legislature. :
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February 24, 2009

Ex-Disabilities board member says Sanford posturing’
Spokesman says govemnor wants more accountable agency structure

By Ben Szobody
STAFF WRITER

One of the commissioners removed by Gov. Mark Sanford from the state Department of
Disabilities and Special Needs board blasted the governor Monday for what he said is "political
posturing™ designed to "concentrate his power” at the expense of the Legislature; ‘and that no
one has done anything wrong.

"As with his dithering over the acceptance of federal stimulus dollars, the only people who will
suffer are the most vulnerable elements of our communities," said commissioner John Powell,
a real estate agent from Walhalla. "l am very disappointed in Gov. Sanford's office for not
laking a stand for the people.”

Sanford:spokesman Joel Sawyer said it's no secret that the governor wants a more
accountable agency structure that would allow him to hire and fire the director. Under the
current structure, he said, a critical audit made clear that the agency’s leadership needed to

change.

Sanford asked for the resignations of four of the agency’s seven commissioners last week,
citing a December audit that alleged problems including health and safety gaps, unused funds
and a lack of transparency. :

Powell said tbe move is a "stepping stone” for Sanford io take over the agency, replacing the
board with the equivalent of "Cabinet appointees.” He also said he didn't join the commission -
until a year ago, after the audit was underway, and that it doesn't make sense ta remove him.,

Powell said the audit didn't accuse the agency of wrongdoing but offered "recommendations for
improvement,” which he said will always show up under scrutiny.

He said the governor bent to pressure from former agency officials, causing the ouster of one
of the country’s top executive directors, who he said made the agency a national model.

Sawyer said the audit offered more than recommendations, but identified “real issues that need
to be addressed.” :

Agency spokeswoman Lois Park Mole said Monday that Stan Butkus remains the director of
the agency. Sanford has told commissioners 1o look at removing top administrators, and Powell
has said Butkus' ouster could happen soon.

2 said he questioned why Sanford removed only Senate appointees and no governor
Jpointees. '

. Sawyer said all commissioners are appointed by the governor and approved by the Senate,

" Mims 2205
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and Powell's confusion calls into question his criticism overall.

Powell also defended the agency's use of $9 million appropriated for a new autism program
that the audit said was diverted or unused. He said budget cuts hit the agency before the
program could be fully implemented, and by rolling back the program, "nobody was really hurt"
because they hadn't yet begun to receive care.

Asked about complaints that the roliout was unnecessarily slow, Powell said that's probably
true, but that he's glad it happened that way because of the eventual cutbacks.

Powell said he believes the issues raised in the audit will now "go away.”

"Mission accomplished,” he said. "Fire people - which was the purpose of the audit to start
. with. All recommendations have been addressed. No one has done anything wrong.”
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February 26, 2009

Ex-auditor: Agency didn't heed wami_ngé

Disabilities officials have no record of recommendation to track workers fired
for abuse, spokeswoman says

By Ben Szobody
STAFF WRITER

The former internal auditor of the slate Department of Disabilities and Sped_al_Needs“said top
administrators ignored his warnings beginning in 2003 that they needed a way to track
employees fired for abuse so they couldn't be rehired elsewhere in the system.

Steve Jeffcoat, internal auditor from 1982 to 2007, told The Greenville News that in one case
an agency-funded provider rehired someone it had earlier fired for physical or verbal abuse.
After his report, the employee was fired again, Jeffcoal said, but it was stilt impossible to know
if the person was rehired elsewhere.

Agency spokeswoman Lois Park Mole said Wednesday that no one in senior management
knows of an audit, memao or other documentation from Jeffcoat recommending a central
registry to track fired employees,

December's critical audit of the agency, which serves people with mental retardation and brain
injuries, said DDSN doesn't have an adequate system to ensure that caregivers dismissed for
safety infractions aren't rehired elsewhere in the system. :

Mole said the agency was already strengthening its hiring and reference process before the
audit, and that since January 2007, all allegations of abuse, neglect or exploitation are reported
lo the State Law Enforcement Division. She said any convictions show up when a care provider
runs a SLED background check.

Jeffcoat said pa‘rt of the broblem is that the directors of the agency's local boards aren't held
accountable in cases in which auditors repeatedly find the same problems. Instead, he said all
they have to do is writé a "corrective action plan.”

Jeffcoat can't recall if he told commissioners but said he made clear to administrators in
agency meetings that they needed a central registry of employees fired for abuse to prevent
them from moving to a different county and continuing to receive a paycheck.

"There was never any response abaout it,” Jeffcoat said, adding, "t couldn’t force them to do it,
obviously "

The audit said the agency should amend its contracts with the local boards to require that they
lormally record whether they would rehire a departing employee. The audit also said the ‘

gency should require the boards lo use written references that include employee evaluations
and why and how they were terminated. .

Inits response to the audit, the agency agreed to implement the changes. The audit did not
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recommend a central registry.

Mole said DDSN's contract with providers already prohibits hiring a person who has abused a
consumer and it uses audits to ensure compliance.

However, Jeffcoat said the agency's internal auditor can’t cover more than a handful of
providers each year, which means providers and their direclors are held accountable “only
when internal audit goes out and finds them doing something improper."

Mole said a 2002 audit found an employee terminated for abuse was "inapprdpria‘ely rehired,”
and both the employee and the executive vice president for administration were terminated as

aresult. '

Jeffcoat said that's true, but the executive vice president was later hired as execulive director
for another provider.

Mole also said a follow-up audit showed the provider had addressed most of the earlier
findings, but multiple reviews also showed "systemic problems still existed,” so the agency cut
the provider's contract for residential services 50 percent. ' :

Mims 2208
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March 5, 2009

Disabilities agency must fix procedures

The director of the state agency serving the mentally and physically disabled resigned Feb. 27
after Gov. Mark Sanford and legislative leaders called for his ousler. The resignation of Stan
Butkus, director of the state Depariment of Disabilities and Special Needs (DDSN), gives the
agency an opportunity to reform a number of policies identified in a highly critical audit of the
agency in December.

Whether it was necessary for Butkus to resign to bring change to the agency is debatable.
Certainly Sanford and state Sen. David Thomas believed it was an important step. Thomas
believes other top administrators need to resign as well. Sanford has cafled on four DDSN
commissioners to resign. :

Sanford's desire to bring greater accountability to this agency can be applauded. A hope is
that, with a faltering state economy and record unemployment, Sanford will apply the same:
high level of accountability o other state agencies as well. :

Sanford has argued rightfully that the governor has direct control over too few state agencies.
The House Judiciary Committee recently approved legislation that would make the DDSN as
well as the state'Employment Security Commission directly accountable to the governor. Those
are positive measures.

The mostimportant task at DDSN, meanwhile, is to ensure that recommendations from the
December audit are followed thoroughly. The audit found that DDSN reviews the quality of its
- adult residential facilities one-third as often as do other states. The agency also failed to
conduct follow-up reviews of facilities with problems. :

State auditors reviewed a sampling of 26 DDSN Jicénsing répons for residential service
providers and said one report found no quality deficiencies but 25 others should have required
a follow-up. . '

Ancther sample of nine reports occurring after January 2007 showed more than 100 "Class I}"
quality deficiencies -- defined as quality problems that do not pose an immediate danger but
that could put someone's "physical, emotional and financial well-being in jeopardy,” the audit
said. The deficiencies included a failure to document that medication was appropriately
administered, the presence of expired foods, missing smoke detectors and water heaters set at ] ,
lemperatures too hol for consumers, but the agency conducted no follow-up visits to the '
facilities, the audit said.

DDSN serves more than 28,000 South Carolinians with mental retardation and related
disabilities, autism, traumatic brain injury and spinal cord injury. Almost 5,000 of the agency's
clients receive residential services in one of the agency's regional centers or in community
residential homes. The remaining clients live at home and receive support there.

Whether or not more administrators or commissioners resign, DDSN needs o improve its
procedures. A comprehensive follow-up audit is needed as well to ensure that DDSN is
adequately and responsibly serving the needs of its vulnerable clients’
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March 4, 2009

Committee moves to place state agencies under Sanford

By Tim Smith
CAPITAL BUREAU

COLUMBIA -- The House Judiciary Commiltee on Tuesday approved bills placing the
Employment Security Commission and the Department of Disabilities and Special Needs under

Gov. Mark Sanford's control.

Both agencies had been accused of mismanagement in recent months.and both had
supporters tell lawmakers the agencies did not need fixing.

The bills move next to the full House for approval. Similar legislation is up for consideration by
Senate committees this week.

"} guess folks had their mind made up here," ESC Chairman McKinley Washington said
afterward. "l sort of expected the bill to be passed by the committee. | think it may be a different
story once it gets to the floor of the House.”

Sanford issued a statement afterward praising lhe committee's passage of the bills,

"The need for more accountability at both of these agencies has been well-chronicled as of
" late, and {o that end I'd give real credit to the House Judiciary Committee for moving forward on
this front,” Sanford said.

One bill would make the ESC a Cabinet agency, turning over its control to an executive director
lo be named by Sanford. The agency's three commissioners, who currently are its top
administrators and appellate judges, would continue for three years as an appellate panel
before turning that job over to the stale Administrative Law Court.

Sanford has long criticized the agency, especially for its handling of the ur‘iemploy'mem’trust-
fund.

The disabilities agency was the target of a critical performance audit last year. Sanford asked
four of the department’s seven commissioners 1o resign two weeks ago, and the agency's
executive director resigned last Friday.
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DDSN may become ahscrbed into governor’s cabinet
Posted: March 4, 2009 05:58 PM EST

Updated: March 4, 2009 05:58 PM EST

COLUMBIA, SC (WIS) - The Department of Disabilities and Special
Needs has already had a big shake-up at the top.

Thousands of disablﬂed Saouth Carolinians and their families are waiting
to see what happens next.

On the south side of the State House, a wintertime rally was held for a
summer camp in trouble. ) X ‘

The event was designed to call legislative attention to the ‘funding crisis
at Camp Burnt Gin -- the camp program in Wedgefield that serves Bill

Green and hundreds of other children with disabilities and illnesses.
Green's father, Dr. William Green is a USC psychiatrist.

"I just think it would be a real tragedy for South vCaroHna to close that.
It's probably one of the few things that I truly think state government
works wonderfully in, is Camp Burnt Gin,” Green said.

The rally was aimed to reverse budget cuts that have put the camp's
future in doubt.

Just one part of dayilong effort by advocates for those with disabilities
to save what they say are essential services.

This year, the annual Disability Advocacy Day comes at a sensitive time
for those in charge of protecting the disabled.

The state’s Department of Disabilities and Special Needs is in a state of

3406

Hsc politics

&« DCSN may be absorbe
into governor’s
cabinet, Jack Kuenzie
reports

more>:;

Sanford says he's
pressing for 'fiscal
responsibility*

' SC bill allows access to

unlicensed homes

DDSN may become

.. . absorbed into governor's

cabinet

SC lawmakers advance
dental care bill

Obama administration
launches housing plan

Kerry: 5yrian leader
wants peace talks with
Israel

SC gov expects stimulus
decisions next week 1

Bill could stop people
from smoking in cars
with children

Britain's Brown sounds .
warning on Iran, nuke '

 Mims 2211



WIS INews 1U - Columbia, South Carolina | DDSN may become absorbed into governor's ... Page 2 of 3

transition. ' plans

Leahy pusﬁes for Truth

A highly critical legislative audit and four of seven commissioners on pu
i Commission

the way out along with long-time director Stan Butkus.

He resigned last Friday as lawmakers and others continued to press for changes in leadership anc
control.

"Right now we're taking the steps we can take. We've made the changes with regard to board
membership. That's so we can then make a change with the executive director. We've been
working with house and senate to try to move this legnslation forward,” Gov. Mark Sanford said.

"We hopefully bring in somebody new that.has no background with this agency, that has some
international or national standing, and can come in and take over and make the agency what we
know the agency is capable of being and doing,” State Sen. David Thomas said.
Kelly Floyd is one of the three DDSN commissioners who will stay on.

"I think that the events that happened were necessary. And I think that the department will be
better for it," Floyd said.

But some remain skeptical that puttmg DDSN in the governor's cabinet will guarantee better
administration. »

"According to theory, the Department of Corrections is very accountable because it's.a cabinet
agency. But the problems of the agency are demonstrated by the amount of lega|_settlements

they're paying," State Sen. Phil Leventis said.

Thomas :continues to call for a.housecleaning of other administrative positions under the director.
He still sees questlons about money flow and how the agency is being operated on a functional

level.

But while Thomas supports putting DDSN in the cabinet, he too says that won't guarantee
performance. He believes constant legislative scrutiny will help.

Reported by Jack Kuenzie

Posted by Jeremy Turnage
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David Rotholtz, in his official
capacity; et. al.

I;}rmie Schlaeger Mullis,

IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
GREENVILLE DI

Case No.
Plaintiff

)
)
)
)
) AFFIDAY
)
)
Defendants )
)

PERSONALLY appeared before me Rob Pruitt, who after being duly sworn, deposes and

says as follows:

1.

1 am the father and guardian of Robyn Sommer Pruitt, who has mental retardation and
epilepsy and receives services from DDSN.

' Kathi Lacy is a defendant in a lawsuit filed on behalf of my daughter in 2003 in the

United States District Court for South Carolina. Exhibit 1.

My daughter first filed an administrative appeal when DDSN refused to provide her with
services in 2002.

Kathi Lacy provided the DHHS hearing officer an affidavit stating that DDSN would
provide my daughter with residential habilitation services and her administrative appeal
was dismissed based on this affidavit in 2003. Exhibit 2.

Then Kathi Lacy personally retaliated against my daughter for ﬁling the appeal by
attempting to terminate her eligibility for Medicaid and she refused to provide the

residential habilitation services that she had promised to provide.

We were forced to file the lawsuit in federal court (Doe v. Kidd) to keep Kathi Lacy from
terminating my daughter’s services. '

In retaliation for our filing the federal lawsuit, Kathi Lacy ordered a school psychologist
to secretly evaluate Sommer in 2005 to determine whether her seizures were “real” in an
attempt to cause her federal lawsuit to become moot.

3409
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10.
11.
12.
13.

14.

15,

16.

17.
18.
19.

20.

Kathi Lacy determined that my daughter does not have mental retardation, even though
DDSN has billed Medicaid for services for many years under a diagnosis code of “mental
retardation,” she receives SSA benefits based on her condition of mental retardation and
at least six physicians have diagnosed her as having mental retardation.

Even after my daughter underwent brain surgery to attempt to control her seizures, Kathi
Lacy has continued to insist that she does not have severe epilepsy, which would entitle
her to continue to receive services from DDSN.

- Kathi Laﬁy secretly enlisted the assistance of Dr.' David Rotholtz when she was trying to

terminate my daughter’s services.

Dr. Rotholtz showed up uninvited at my daughter’s annual planning meeting and my
daughter asked him to leave.

I had never even met Dr. Rotholtz before and had no idea how he knew about my
daughter’s annual planning meeting or who had invited him to attend the meeting.

I never authorized anyone at DDSN to release records related to my daughter to Dr.
Rotholtz, who was employed by the University of South Carolina at that time.

I personally hand delivered the administrative appeal letter to DDSN headquarters the day
after I received notice of Kathi Lacy’s determination that Sommer no longer qualified for
services.

In 2005, Kathi Lacy sent a response to me saying that DDSN was terminating Sommer’s
services because they did not receive my appeal.

Michelle Ford testified that Kathi Lacy herself ordered her to reevaluate my daughter’s
eligibility for services because of the lawsuit Sommer had ﬁled against Kathi Lacy and
others at DDSN Exhibit 3.

Michelle Ford also testified that it was unusual to perform such a reevaluation and that
these reevaluations were done only in “high profile cases.”

Lennie Mullis began providing psychological services to my daughter in 2005 and she
was listed as a witness in the federal litigation.

Kathi Lacy was well aware of Ms. Mullis’ role in the federal litigation involving my
daughter.

It is inconceivable that Dr. Laéy had no knowledge of the affidavits that Lennie Mullis
provided in support of Sommer, that were filed with the federal Courts and the South

%Lﬁms 2216
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Carolina Supreme Court, or that she was not aware that Lennie Mullis was listed as a
witness for my daughter. -

21.  The Fourth Circuit twice overturned the award of summary judgment to Dr. Lacy and
other state actors, and in 2011 granted summary judgment to my daughter because Kathi
Lacy and other defendants had failed to provide residential habilitation services to my
daughter in violation of the Medicaid Act.

22. I have talked with other parents of persons who receive services from DDSN and there is
* ageneral fear of retaliation amongst parents, especially a fear of retaliation by Dr. Lacy.

23.  Lennie Mullis has provided exceptional services to my daughter and she has been a strong
advocate for her which facts are well known to Kathi Lacy.

24.  1believe that Kathi Lacy terminated Ms. Mullis’ contract in retaliation for her advocacy
efforts for Sommer and other persons who receive DDSN services.

FURTHER, YOUR DEPONENT SAYETH NAUGHT.

(e

Rob Pruitt

Sworn and subscribed before me this_
V4 day of December, 2011.

—

Notﬁry Public for the State of South Carolina
My Commission Expires:
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Exhibit |

Complaint filed in US District Court on June 9, 2003
Doe v. Kidd, 3:03-cv-01918
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ORIGINAL FILED

IN THE UNITED STATES DISTRICT COURT N v 2003
FOR THE DISTRICT OF SOUTH CAROLINA : oK
: ( I 4y W, PROPES, CLE
COLUMBIA DIVISION | mﬁ\é\gwm A SC
Sue Doe, )
Plaintiff, )
)
v, ) COMPLAINT
‘ ) ' - _
Linda Kidd, Stan Butkus, Kathi Lacy, the South ) o s e o PRI/
Carolina Department of Disabilities ) J vy 9 PGt g &~
and Special Needs, Robert Kerr, ) '
and the South Carolina Department )
of Health and Hurnan Services, )
"~ Defendants. ) .
.- Y >

The Plaintiff, complaining of the Defendants, rgspéctﬁllly. shows'the_ Court:
1. _: Plaintiff is a citizen of Lexington '(fbuﬁty in thel State of South Ca%olina. ' The"South

- Carolina Dépax‘fﬁlent of_Disabilities -and Spc(v:iAaliNeeds.avhd the South Carolj:na'
‘Deparjment;of Health and Human Sewices.are agencies of the State of South Cardlina,j

. having offices throughout the State, but with principal ofﬁ;:eé n Columbia, -S.éuth
»Carolina. inai\}idual defengié'nts Stan Bﬁtkus, K‘atlln' Lacy and Robert Kerr are empléyées
of .Ihe SFate of SOl;th Caroiina and are residents of South Carolina. Iﬁdividual defendant,
Linda Kidd is the Chair of the DDSN Commissioners, the governing board of DDSN.

2. This action arises under the due process clause of the Constiﬁtion of the United States,
42 U.S.é. i396a ct..seq. (th_e “Med_icaid Act”), the Americans with Disabilities Act
(ADA) and the South Carolina dmnibus Adult Protection Act (South Carolina Code of
Laws §43-35-5), South Carolina Code ofLéws §16-5-10, the South Carélina Mental
Retardation, Related Disabilities, Head Injuries and Spinal Cord Injuries Act and.42

US.C. §1983.
Mims 2220
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FACTS
Sue Doe is a fictitious name for the Plaintiff, who is a twenty year old woman who has
developmental disabilities, including epilepsy, mild mental retardation and cerebral palsy.

Plamtiff currently resides in the home of her mother in Lexington County.

"The South Carolina Department of Health and Human Services (hereinafter referred to as

' HHS) is the state agency which is responsible for the implementation and oversight of all

Medicaid programs in South Carolina. Robert Kerr is the Director of HHS. Section 44-

20-240 of the South Carolina Code of Laws, as émended, grants the South Carolina

' Dvepartment of Disabilities and Special NeedsA(DDSN) the authority over .alnl the state's

~ services and programs for the treatment and training of persons with mental retardation, -

related disabilities (including epilepsy and cerebral palsy), autism, heéd injunlés and

spinal cord injuries. HHS contracts with DDSN to administer the MR/RD (mental
retardation and related disébilities)' Medicaid waiver program Which_prox'/ides benefits to

persons who have mental retardation and/or related disabilities. Stanley Butkus is the

.Director of DDSN. Kathi Lacy is an employeé of DDSN. Linda Kidd is the Chair of the

South Cardlina Departmen‘t of Disabiiities an.d Special Needs 'Comrr.zissioners. . The
Riéhland Lexington Disabilities and Special Néeds Board (RichLéi) 1s Atliw local DDSN
board which contracts witﬁ DDSN to provide Medicaid services for Plaintiff and otﬁer
persons eligible for the MR/RD Medicaid waiver in the rnidlands of Soﬁth Carolina.
Capitated funding is the systcﬁ DDSN adopted a system to determine fﬁndiﬁg available
to individual Medicaid recipients. This system determines funding based on whether or
not a pers;on 1S institufior;alized and prévides sl gﬁiﬁcantly limited funding for pefsons

who choose to live in the community.
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Services for Plaintiff were first requested from thé Richland Lexington Disabilities and
~Special Needs Board (RichLex) on behalf of Plaintiff in éOOO. The agency did not
provide Plaint’iff with information on Medi'caid eligibility and available ser;/i_ces and.
faiied to advise Plaintiff of -her appeal rights in violation of the Medicaid Act. RichLex, .
the local DDSN board; did not request a»Medicaid waiver. slot for Plaintiff until legal
counsel was retained ‘by Plaintiff in 2002. No sérvices were provided ta Plaintiff,uﬁtil
2003. | |
For more than two years DDSN repeatedly found Petitioner to be mehglble for services
- under both the mental retardatlon and rclated d1sab111tles categories. These two |
' categones' have separate cntana established by the federal*govenunent whic;hmust be
' @mmdmdaammmgdwmmwﬂmMKRDAkﬁmmdwwkm DDSQmﬁmmd
Plaintiff that she could not appeal DDSN s decision to deny Plalntlff’ s eligibility outside
of DDSN and that the decision of the State Dlrector of DDSN was ﬁnal and not subject to
review.
Plaintiff requested residential habilitatiqn service.sj, in.-add‘itiaﬁ.to _ot'her,MR/RD'wailver
services. bDSN again denied Plaintiff’s elig'ibility'ifor services in ?;OQ2 under both
cat{egories of méntal retardation and related dis'abil‘ities. |
On December 16, 2002, DDSN notified Plaintiff that she had been placed on a waiting
list for MR/RD Medicaid waiver services, which caused Plaintiff to believe that DDSN
‘had determined her to be eligible for MR/RD waivér services. DDSN did not advise
' Plamtlff at that time that DDSN had again determined her to be neli gxble for services
under both mental retardation and related dlsablhtles categories. DDSN first provided
Plaintiff with notice of her right to appeal this adverse decision in January, 2003 and

-3-
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10.

11.

12,

Plaintiff filed a request for a fair hearing with HHS. DDSN and HHS have repeatedly
attempted to dismiss Plaintiff's complaint since her request for fair hearing was filed.
DDSN finally determined that Petitioner was eligible for the MR/RD waiver under the

related disabilities category on March 7, 2003, just prior to Plaintiff’s federally mandated

fair hearing, which had been scheduled for March 26, 2003. DDSN and HHS again

attempted to prevent Plaintiff from exercising her federally protected right to a hearing on
the merits. Ata hearing on the State’s motion to dismiss held on March 26, 2005,
employees of DDSN adyised lhe hearing ofﬁc_er that Plaintiff’s appeal was moot l)ecause
all of Plaintiff’s requeete fdr services'had- been met. Plalnﬁff objected to the dismissal of
her fair hearing appeal disaéreeing that all requested services héd been provided. Thé
falr heanng on the ments which had been scheduled for March 26, 2003 was cancelled by

the HHS heanng ofﬁcer and no heanng has been held on the merits. The hearing officer

| informed the parties on March 26, 2003 that he was going to dismiss Plamtlffs falr

heanng appeal, however, no order has been issued. Plaintiff has not'rece1yed the
requested residendal hdbilitaltidn eervices and DDSl\I has not provided Plaintiff and other
similarly s’ltuated cons'ume"rlsv with the required ﬁee ehoiee'of providers fer residential
halbilltation services. |
Since the hearing en Def_endant’s motion to dismiss on March 26, 2003, Plaintiff has
received multiple ﬂlreats from the State of their intention to discontinue MR/RD
Medicaid waiver services.
Plaintiff’s mother hae will be moving to another state w‘ithln a month due to illness.
Plainti’f.f will_have no place to live after her mother leaves South Carolina and she
requires close supervision due to her severe seizures, cerebral palsy and other disabilities.

4
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13.
14.

- 15.

16.

17.

18.

19.

Plaintiff does not have funds to pay for needed medical and residential care.
| FIRST CAUSE OF ACTION
The State has deprived Plaintiff of rights to
Medicaid se?vices in violation of 42 U.S.C. §1983.
Plaintiff is aAperson who 1s entitlle_:d under the Medicaid Act to receive residentigl and
other MR/RD services funded by Medicaid. |

DDSN and HHS are obligated under the Medicaid Act and relevant rules and regulations

 to provide Plaintiff with residential habilitation and other MR/RD services.

Stan Butkus and Kathi Lacy are state actors who, under color of law, have depnved

Plamtlff of nghts conferred by the Medlcald Actin v1olat10n of 42 u.s. C §1983 through

thelr actions as officers or employees of DDSN.

: Stan Butkus and Kath1 Lacy have depnved Plaintiff of due process nghts secured by the

- United States Constxtuuon and nvhts to Med1ca1d services under various federal

Medlcéid laws and regulations.

Stan; Butkus Kathi Lacy, Linda Kldd DDSN and HHS have falled to prov1de residential
rehablhtatmn services and freedom of choice of provxders of re51dent1a1 rehabxhtatlon ‘
ser\lnccs as is mandated by the Medicaid Act, Afederal regulations and the Staté Medicaid
Plan.

Defendants’ actions are sﬁbject to repetition but have evaded review and rﬁay continue to
do so. | |

Plaintiff has been injured by the Defendants’ failure to provide services to which she is

entitled unde_r the Medicaid Act.
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20.

21.

22.

2.,

27,

29.

Plaintiff needs the protection of this Court in granting prelinﬁnary injunctive rélief and

she willl suffer immédiate and irreparable harm if Defendants continue refusing to provide

fesidential MR/RD services to which she is entitled to receive.

Probable injury to the Defendants if this Court grants Plaintiff’s request for p’reljminary

injunctive relief is minimal. |

Plaintiff is entitled to injunctive relief, démages aﬁd attomeyé fees and costs resulting

from the violation of Plaintiff’s rights under 42 U.S.C. §1983.
SECOND CAUsE OF ACTION

DDSN and HHS have violated Plaintiff’s due process rights.

The allegations set forth in all foregoing paragraphs are incorporated by reference.
:More than ninety days have passed since Plaintiff requested a fair.hearirig and 2 hearing

on the merits has not been granted in violation of the Medicaid Act.

Plaintiff’s eligibility déterminations and claims for medical assistance have been denied
and/oﬁ delayed due to action taken by DDSN and HHS or action which should have been

taken but was not taken with reasonable promptness

Plaintiff’s due proceés ri ghts were denied by Defendants failure to consider Plaintiff’s

~ request for residential habilitation services as an application for medical assistance under

the Medicaid MR/RD waiver.

Plaintiff is entitled to notice of advérse actions taken by Defendants and to a fair hearing.
DDSN and HHS have denied Plaintiff’s right to a fair hearing, thereby violating

Plaintiff’s due process nghts.’

Plaintiff is entitled to injunctive relief, damages and attormeys fees and costs.
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THIRD CAUSE OF ACTION

Defei;dants have failed to provide services with reasonable promptuess in violation of 42

30.

3L

32.
33.

34,
35.

36.

37.

38.

39.

U.S.C. §1396a(a)(8).
The allegations set forth in all foregoing paragraphs are incorporated by reference.
Plaintiff requested medical assistance from DDSN in 2000, including residential

habulitation services and has specifically requested residential and other MR/RD

. Medicaid waiver services from both DDSN and HHS since 2002.

Plaintiff is entitled to the requested services

.DDSN' and HHS have falled to prov1de serv1ces W1th reasonable promptness

Plaintiff has sustained i mjury, mcludmg, but not limited to a detcnoratlon in her

condition, spec1ﬁca11y including increased seizure activity, and has incurred expenses of

litigation as a result of this failure to provide services with reasonable promptness.

-Defendants” failure to provide services with reasonable promptness is subject to

Tepetition.

Plaintiff is entitled to injunctive relief, damages and attomey fees and costs.

F OURTH CAUSE OF ACTION

Defendants have violated Plaintiff’s freedom of choice of prov;ders for medical and

residential habilitation services.

- The allegations set forth in the foregoing paragraphs are incorporated by reference.

DDSN is required by the Meciicaid Act to enlist sufficient providers to provide Medicaid
beneficiaries, including Plainfiff, with a choice of providers for residential habilitation
services.”
Plaintiff 1s entitled to residential habilitation services.

: .
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40.

4].

42.

43,

44,

45,

46.

DDSN and HHS have failed to enlist enough providers so that care and services for

~ MR/RD waiver participants are available under the plan at Jeast to the extent that such

care and services are available to the géneral population in the geographic area as .
requifed by §1396a(a)(30)'(A), thereby denying Plaintiff federally mandated freedom of
choice of providers.

DDS\T anld HHS héve failed to establish payment rateé to privéte providers which are at

levels sufficient to enlist qualified providers in violation of 42 U.S.C. §1396a(a)(30)(A),

| thereby denymg Plamuff with freedorn of ch01ce of providers..

HHS and Lmda Kidd have failed to oversee the estabhshment and implementation of
pohmes of DDSN and have contnbuted to the 1mped1ments to free choice of remdermal
rehabxhtanon prov1ders in South Carolina wh1ch has caused i 1n3ury to Plamnff and other

51m11arly 81tuated 1nd1v1duals :

As aresult of Defer;dantsf actions, Plaintiff has been denied her right to. 2 meaningful )

'choi_ce of providers for medical and residential habilitation services which are needed to

provide for her-heal"t_h and safety. )

a

Plaintiff is éﬁtiﬂedAt»o injunctive relief, attorney fees and costs.

‘.

FIFTH CAUSE OF ACTION
Violation of Olmstead and the Americans with Disabilities Act (ADA).

The allegations set forth in the foregoing paragraphs are incorporated by reference.

DDSN’s capitated fundiﬂg system violates Olmstead and the Medicaid Act and denies

Plaintiff’s right and the rights of similarly situated individuals to receive services in the

least restrictive setting.
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47'- ‘

48.

49.

50.

51.

53,

54.

55.

Plainfiff has been injured by the implernentatioa of DDSN’s capitated funding sysfem.
Plaintiff requests injunctive relief, attorney fees and costs. — '
SIXTH CAﬁSE OF ACTION
Fallure of HHS to oversee MR/RD Medicaid Program and to assure
that all apphcams be notlfcd of all available services.
The allegations set forth in the foregoing paragraphs are inco'rporated'.tiy reférence.
HHS has illegally delegated to DDSN excessive power to exercise administrative

discretion in the administration and supemisidn of the MR/RD Medicaid waiver and the

ICF/MR Medicaid ‘pl'ah in violation of the Medicaid Aé‘t and 42 CFR 431.10.

HHS has allowed DDSN to make admm1strat1ve dec151ons and to subs’atute its Judoment .

- for that of the Med1ca1d avency in respect to pohmes related to I\/JR/RD waiver and

ICF/MR Medicaid services in vxolanon ofthe Medlcald Act and 42 CFR 435 lO(e)(l 3)

DDSN and HHS have faxled to correct llleoal or unproper practxces promptly when
Federal or S’cate rev1ews reveal senous problems with respect to comphance ‘with F ederal

requlrements placing Plaintiff and others in danger

+ DDSN has failed to notxfy Plamtlff and other apphcants of the plan for payment of health

insurance premiums for persons quahﬁed for Med1cald serv1ces (HIPP) preventing
Plamtlff and others from receiving payment for private health care premiums.

Plaintiff was entitled to notice of her eligibility for the HIPP program and has inourred

- damages as a result of DDSN failing to comply with the Medicaid Act.

HHS has failed to correct illegal and inappropriate pratctices in violation of 42 US.C.
430.32 upon receipt of information disclosing abuse, neglect and exploitation of persons
receiving MR/RD residential services thereby placing Plaintiff and others at risk of harm.

-9-
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56.

57.

58.

59

60,

6L
62.

63.

HHS has failed to promptly make corrective payments to Plaintifﬂretroactive to the date
an incorrect action was taken, in violation of 42 U.S.C. 43 _1t.246.

Plaintiff requests that this court direct HHS, pursuant to 42 CFR 431.250, to reimburse

~ Plaintiff for expenses which should have been paid by Medicaid and to reimburse

Plaintiff for expenses which havebeen incurred in connection with her fair hearing and

carrying out the hearing procedures, including expenses of obtaining private medical

. assessments.

- Plaintiff is en’atled to other damages as a result of HHS failure to provide over51ght and

responsrblhty for the MR/RD Medlcard programs attomey fees and costs
: SEVENTH CAUSE OF ACTION ‘

_Improper .termination of MR/RD waiver services. "

 The allegat1ons set forth inthe foregomg paragraphs are mcorporated by reference

' DDSN has adopted pohcles and pract1ces Wthh 1mproperly authonze the agency to

termmate Medlcald ehgrblhty if MR/RD services are not recelved ina thlrty day penod |
which vxolates the Med1ca1d Act |

Plamtn’f attempted to arrar;ge for MR/RD waiver services w1th1n thlrty days of the
DDSN s determination of ehg1b1hty | |

Plaintiff’s inability to secure MR/RD waiver_;ervices within thirty days was eaused by .
DDSN’s failure to comply with the Medicaid Act.

These violations of the Medicaid Act and federal Medicaid rules and. regulations are

ongoing and continuous and are pervasive; affecting Plaintiff and others who are °

* similarly situated.

_10_
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64.  This practice of téﬁninating MR/RD waiver eligibility denies persons benefits to which
they e;re entitled under.the State Medicaid Plan. |
65. Thése vio‘lations place the health and safety of persons like Plaintiff who have disabilities
* in jeopardy. | |
66.  The violations 'contéinéd her_eiﬁ caused Plaintiff to lose skills and fail to develop others
and have caused Plaintiff severe mental stress and physvical detlen'oratién of her condition
due to i_ﬁcreased seizure activity and other pHysic:il damagés. |
67. Plaintiff requests injuhctiye_: fclief, démagéé, attorney fees and cqéts.
Lo = - ;PRAYER FOR RELIEFV - |
4 . W-HEREF.ORE,. ‘Pi'aiIAl_tii:f prays ‘.that-this hoﬁo%ablié .Couﬁ deciére fhat the ac.tio-nslof th’é
Defendants '_complainéci qfhefgm violated the rights guarantéed o P.lairiltiiff. li;lajntiff réqges'ts that S
~ this Court 1ssue its jpﬂd‘gméntag-franti'ng injuﬁétiiie fellieﬂ actﬁal damage,s- to‘ be:determinéd at’ﬁﬁai’,
rcasbna‘t‘)‘le‘attqmé-y feés and ;:o;sts arid f;jr:éuch-gqﬁitéble, afﬁﬁnative or other relie a's'this Court | B
may deém just and. propef.i'nc'ludihg:" | |
1. Preljlrninary injunctiv’e relief difecting DDSN tc; provide Plai'nti.ff v&_ith 'res;'dentia{l. -
he;bilitaéioél'scwiécé throuéh fhe p?ovid_er of Plainﬁff’é éﬁoice. |
2. Pljélirnihnary injunctive reiief enjoiﬁing tﬁc De.f'en.dants, their égents, employees,-
successors, attorneys and those acting in concert or p_articipation with Defendants from
engaging in the unl‘z_wyﬁﬂ practices set forth herein.
3. An Order directing the State io pay Pl_aintiff s medical expenses gs'a result .of the
Defendants’ failure to provide MR/RD services wi&h re‘aéonablg promptness and to pay

health insurance premiums retroactive to six months after the first request for services.

-11- )
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4.l ‘ ~ An Order directing DDSN and HHS to comply with the federal statutes, rules and

regulations of the Medicaid Act.

5. An order directing the State to pay reasonable attorney’s fees and costs.

' Patnc1aL Harnson Attomey at Law .

m/u,\/\

Patiofa' 1, Harrison (LD. 6963)

611 Holly Street ,
" Columbia, S.C. 29205 :
.- Phone: -(803) 256- 201_7
- 'Fax:  (803) 256-2213 .-
] - E Mail pih.cola@worldnet. att net
: Attomey for Plamuff

© June 9, 2(")93 P

- 12-
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Exhibit 2

Affidavit of Kathi Lacy dated 17 July 2003
C
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA

COLUMBIA DIVISION

Sue Doe,
Plaintiff,

V.

Linda Kidd, Stan Butkus, Kathi Lacy,
the South Carolina Department of
Disabilities and Special Needs, Robert
Kerr, and the South Carolina Department
of Health and Human Services,

CIVIL ACTION NO.: 3:03-1918-10BC

Defendants.

D i WL N W S R P RN N R RN R AN

AFFIDAVIT OF KATHI K. LACY, Ph.D.

PERSONALLY APPEARED BEFORE'ME, KATHI K. LACY, Ph.D., who first being duly
sworn deposes and states as follows: '

1. I am employed as the Associate State Director, Policy at the South Carolina
Department of Disabilities and Special Needs ("DDSN"), and have held that position
since May 2002. Prior to that, I had been the Director of the Mental Retardation
Division at DDSN since September 1997. I have also been employed as a consultant
to DDSN, DHEC, and other non-profit organizations, and have over 18 years of

- professional work experience in the health care industry. My duties in my present
position include planning, developing, and coordinating all policies and initiatives to
achieve the agency's goals and objectives related to its mission to include service
delivery and eligibility, quality improvement and assurance, outcome based
performance measurement systems, creating customer-focused and customer-dnven
systems, and designing best practice models of care. ] am familiar with the requests
for eligibility made to DDSN on behalf of the Plaintiff in this case, both through

6903-A-010
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Ly

- personal involvement in this matter and through knowledge of the records kept by

DDSN and by related agencies.

Applications for DDSN services are initially submitted to county agencies, in this
case the Richland/Lexington Disabilities and Special Needs Board (“DSN”). DSN

. processes eligibility applications and MR/RD Waiver Slot requests and forwards
“ them to DDSN, the State agency, which makes the determinations of eligibility for

DDSN services as well as the separate decision about whether an individual will be
placed on a waiting list for a funded slot.

- Plaintiff is seeking, and has been found eligible for, the service known generally as -

“residential habilitation.” As set forth more fully in Exhibit 1 (NOTE: All references
to Exhibits herein are to Exhibits attached to this Affidavit), residential habilitation
services include the care, skills training and supervision provided to individuals in a

‘non-institutional setting. The degree and type of care, supervision, and skills are
dependent on the individual’s needs.

There are several settings in which residential habilitation services can be provided.

DDSN has found that but for the illness of Plaintiff’s mother and the unavailability of

Plaintiff’s father, Plaintiff's needs could be met simply by providing certain services

in her family home. However, because of her family situation, DDSN has concluded
that Plaintiff will require out-of-home residential habilitation services at eithier the
Supervised Living Program II (SLP II) level, or the Community Training Home I
(CTH I) level. At present, DDSN would prefer to place Plaintiff in a CTH I facility
because Plaintiff has little experience living outside the family home, and in a CTH I
sefting there is a greater level of assistance available than in an SLP 1I facility.
Plaintiff’s family and Plaintiff’s counsel claim in this case that Plaintiff should

-instead be placed in a CTH II facility, which is a more restrictive setting thar DDSN

has found Plaintiff to need.

A CTH T facility is typically a private home, normally in a family setting, in which
one or at most two consumers of DDSN services reside with a family. One or more of
the family members.(or other persons) residing in these homes are trained caregivers
who are available 24 hours a day, 365 days of the year. More details about this and
other residential options are set forth in Exhibit 2.

A CTH 1I facility is typically a group home in which three or at most four DDSN
consumers reside. Caregivers typically do not reside in these homes, but instead are
present on a 3-shift, 24-hour basis. The persons placed by DDSN in a CTH II facility

-are less able to live independently than those placed in a CTH I facility. More details

about this and other residential options are set forth in Exhibit 2.

The following is offered as additional background for the matters involved in this
case: : ' ' ‘

a, The MR/RD waiver is an alternative to Intermediate Level of Care for the
Mentally Retarded (ICF/MR). As such, people with mental retardation and

6903-A-011
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related disabilities who meet this level of care have the choice of receiving
services in the ICF/MR or in home and community based settings through the
MR/RD waiver. :

b. When a client chooses to receive services in home and community based settings,
as in this case, a plan of service is developed to 1dentify needs and to propose
solutions to meet those needs. Some of the solutions are services provided
through the MR/RD waiver, some are services provided through the state
Medicaid plan, and some are supports which can be provided by family members,
the community (churches, civic organizations, etc.), or the person himself. Clients
are informed of the services available through the MR/RD waiver and the
providers approved to render those services.

¢. A client can state his preference for the services he wants, but ultimately it is up
to the State to determine the services required to meet the needs because the State
must assure: (1) that the service is sufficient to meet the identified need due to its
obligation to assure the health and welfare of the client, (2) that it is a service that
meets the least restrictive environment criteria according to the federal Olmstead
Supreme Court decision (Qlmstead v. L.C. ex rel. Zimring, 527 U.S. 581 (1999)
and the SC Code of Laws 44-20-20, and (3) that the most efficient use of
resources is made, :

d. If DDSN were to allow every client to select services based on want versus.actual
need, the federal government could potentially recoup money from the state for
not following federal law, and the state government could IECOUp -mouey or
reduce its funding to DDSN for not following state law. The client, Sue Boe is
requesting the MR/RD waiver service residential habilitation. DDSN has
approved this service for Sue Dee. It is up to DDSN to determine which setting in
which to provide residential habilitation based on the three criteria stated: above.
As recently as May 29, 2003, Plaintifs attorney indicated that residential
habilitation services in either a CTH I (foster home) or a CTH I setting (group .
home) would be acceptable. DDSN has approved CTH I services based on the
three criteria set forth in subsection (c) of this paragraph. Apparently, it is now
the family’s claim or preference that only services in a CTH II setting are
appropriate for Plaintiff. As set forth herein, DDSN has determined that neither
Plaintiff’s physical condition nor her cognitive abilities require this level of need.

Plaintiff’s mother has applied several times since January 2000 to DDSN, seeking to
have Plaintiff declared eligible for DDSN services.

The initial application for services was submitted at some time on or about Janpary 4,
2000, as indicated by the Background Document of that date. (Exhibit 3.) In July
2000, DDSN concluded that Plaintiff did not meet DDSN criteda for eligibility —
Mental Retardation was ruled out, and her adaptive behavior scores were too high for
her to qualify as eligible for Related Disability services. (Exhibit 4.) In August 2000,
Plaintiff’s mother was informed in writing of Plaintiff’s ineligibility, and was given
referrals and telephone numbers to mental health, P&A, and Greenwood Genetics.

6903-A-012
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10.

I

12.

- 13.

14,

15.

16.

‘The letter also included the right to appeal DDSN's decision. (Exhibit 5.) No appeal

was taken, and the case was closed.

In October 2000, the case was reopened to determine whether Plaintiff was eligible
for DDSN services under Head and Spinal Cord Injury criterja. Plaintiff was again
determined not eligible, and her mother was informed of this decision and of her right
to appeal. (Exhibits 6, 7, 8 and 9.)

In April 2001, Plaintiffs mother appealed the October 2000 eligibility decision.
DDSN requested that Plaintiff's mother submit any new medical information and
§chool records. (Exhibit 10.) _ : :

On June 27, 2001, Plaintiff’s mother wrote DSN to advise that she, the mother, would
be spending a month in Texas with her parents, and that Plaintiff would be staying
with her father in Columbia-during that month. (Exhibit 11.)

On August 8, 2001 DDSN conducted another evaluation of Plaintiff, and concluded
in a written evaluation of the same date that Plaintiff again did not meet DDSN
criteria for eligibility under any. category. (Exhibits 12 and 13.) ‘

On September 26, 2001, DSN notified Plaintiff’s mother that Plaintiff did not meet
criteria for DDSN eligibility. (Exhibit 14.)

On May- 31, 2002, Plaintiff's mother by telephone requested a re-evaluation of

‘Plaintiff’s eligibility for DDSN services. (See Exhibit 15.)

The remaining paragraphs of this Affidavit are a chronological account of the- events
related to that request by Plaintiff’s mother. Co '

June 6 and July 1. 2002:

DSN Board mails letters to Plaintiff’s mother reminding her she needs to sign forms
in order to process the re-evaluation. (Exhibits 16 and 17.) ‘

September 18. 2002:

DDSN conducts a new evaluation of Plaintiff’s adaptive functioning. DDSN sent two
evaluators ~ one to intetview Plaintiff’'s mother and one to assess Plaintiff. The reason
for this was to resolve conflicting information reported about the severity of
Plaintiff’s functioning level. Plaintiff's counsel attended and participated in a manner
that the evaluators believed inappropriate; this level of participation by Plaintiff’s

counsel caused the -evaluators: to question the validity and reliability of the

eva‘luations. A wntten evaluation followed on November 6, 2002.
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November §,.2002:

The written Psychological Evaluation report (Exhibit 18) from the September 18§,
2002, evaluation concludes that Plaintiff “has been diagnosed as having CY [cerebral
palsy] and a seizure disorder,” but also concludes that

It is the opinion of the examiners that neither her seizure disorder
nor her CP nor the two combined meet criteria for eligibility under
Related Disability. Overall, [Plaintiff] does not present like
someone with mental retardation or very limiting disabilities. Her
CP-is very mild. She also appears to be experiencing an. acute
exacerbation of her seizures which may not continue to be severe
or lifelong.

DDSN was therefore of the opinion, in light of the information before it, that it would
be appropriate to deny eligibility. Nevertheless, in order to leave the door open for the
Plaintiff to provide additional evidence of eligibility, the agency did not formally
deny eligibility, but instead deferred the eligibility determination because of
numerous unanswered questions about Plaintiff's medical condition, including
emotional, behavioral, and health problems, as well as family relationship difficulties
~all as indicated by the six recommendations on page 7 of the Psychological
Evaluation dated November 6, 2002.

Those six recommendations were that the following actions be taken:

1., Comprehensive neurological re-evaluation in. light of the fact that [Plaintiff’s]
seizures have increased in frequency; '

2. Assurance that [Plaintiff’s] medication is being taken as prescribed;

3. Psychiatric evaluation regarding medications, noting [Plaintiff’s] history and
current symptoms of anxiety and possible depression;

4. Psychiatric and/or psychological evaluation regarding need for individual/family

-therapy; ‘ .

5. PT/OT [physical therapy and occupational therapy] evaluations with therapies and
assistive devices as recommended, which will assist her in becoming more
independent and safe; and _

6. Continuation of services through the Department of Vocational Rehabiljtation.

The recommendation for a neurological re-evaluation was included in order to
determine why Plaintiff was having such an increase in seizures reported by her
mother. DDSN was not provided any information about any recent visits to
Plaintiff’s neurologists or current treatment to address the mother’s concem, although
DDSN requested this information on numerous oécasions.

As will be seen in the following paragraphs, the family was subsequently advised by
DDSN on numerous occasions that it.was the family’s responsibility to have the
recommended evaluations performed, but that assistance from DSN to help arrange

5
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19.

20.

21.

22.

23.

24.

these services, as well as financial assistance from Medicaid and other sources, were
both available so that the evaluations could be performed without cost or ‘undue
difficulty to the family. In spite of this, the family did not avail itself of DSN’s
assistance in having any of the recommended evaluations performed at the time, and
as far as DDSN is aware, still has not had any of those evaluations performed.

November 13, 2002:

DDSN notified Plaintiff’s mother in writing 'of DDSN’s decision to defer eligibility
determination to allow the family to meet Plaintiff’s immediate health needs and to
allow more time for additional evaluations to be performed, as recommended by the
November 6, 2002, Psychological Evaluation, which was enclosed. (Exhibit 19.)

November 19. 2002:

Plaintiff’s father sent letter to DDSN stating Plaintiff needed government assistance
with psychological, physical, and.occupational therapy. (Exhibit 20.)

‘November 22, 2002:

Plaintiff’s attorey files with DDSN an application for an MR/RD Waiver slot for
Plaintiff. (Exhibit 21.) Plaintiff’s counsel notes that “I have a considerable amount of
information in my files which are available to you in making this determination.
.- .. but does not supply copies of this information to DDSN. No information is
provided to DDSN by Plaintiff’s counsel or the family as to what actions, if any, had

_been taken to address the six DDSN recommendations.

December 3, 2002:

DSN Board submits a request for a MR/RD Waiver slot for Plaintiff to DDSN, noting
that “DDSN eligibility is deferred.” (Exhibit 22.)

December 4,2002:

On this date, I replied to Plaintiff’s father’s letter of November 19, 2002. (Exhibit 23.)
As my letter indicates, I provided Plaintiff’s father with specific instructions on how
to access the needed evaluative services through the State Medicaid Plan at no cost to
the family. In addition, I informed Plaintiff’s father of the DSN Board’s attempts to
contact Plaintiff’s mother, and reiterated the DSN Board’s willingness to assist with

-any of the six recommendations in the November 6, 2002 Psychologica[ Evaluation.

December 16,2002:

Jennifer Duell, (MR/RD Waiver Coordinator for DDSN) wrote Plaintiff's mother,

~notifying her that Plaintiff was being placed on “regular” (i.c. non-critical) waiting

list in the 114th position, and that Plaintiff’s mother will be notified when a MR/RD
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25.

26.

27.

28.

Waiver slot becomes available. (Exhibit 24.) An appeal information sheet was
attached to this notification.. ‘

January 8, 2003:

Plaintiff’s counsel by letter.of this date requests a hearing by the South Carolina
Department of Health and Human Services (“DHHS™). (Exhibit 25.) This letter
contends that DDSN was in error in deferring an eligibility decision, and also
contends that Plaintiff should have placed on the “critical” waiting list rather than on
the regular waiting list, as was done by DDSN’s December 16, 2002 waiting list

decision.

January 21,2003:

Plaintiff’s counsel sends letter to DSN Board, DDSN, and DHHS stating mother had
been hospitalized the previous day for psychiatric problems, and requesting that
Plaintiff be moved from the “regular” waiting list to the “critical” waiting list, and
that Plaintiff’s eligibility be determined immediately. (Exhibit 26.) I am informed that
the hospitalization lasted for less than three full days, from January 20, 2003 through
January 22, 2003.

January 22, 2003;

Because of the .mother’s hospitalization and the January 21, 2003 statement of
Plaintiff’s counsel that Plaintiff had been left at home unsupervised on January 21,
the DSN Board investigated the matter as-a “critical incident” The incident report,
(Exhibit 27), notes that the DSN Board called Plaintiff’s counsel, who then reported

" that she thought someone was actually with Plaintiff at all times during the mother’s

absence. .

January 22, 2003:

By letter of this date, I replied on behalf of DDSN to Ms. Harrison’s December 24,
2002 letter restating deferral of DDSN eligibility determination allowing time for
family to implement the six recommendations made in November 2002 and again
expressing concern about Plaintiff’s reported seizure activity. (Exhibit 28.) Assistance
in scheduling appointments to carry out November 2002 recommendations was again
offered, with emphasis given to the fact these services were accessible at no cost to
the family through the State Medicaid Plan. I noted that no new information had been
provided to DDSN, and that Ms. Harrison was provided with all MR/RD waiver

information as requested.

6903-A-016
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29.

30.

31

32.

January 27, 2003:
DSN Board submitted request to DDSN that Plaintiff be moved from the regular

MR/RD Waiver Waiting List to the critical MR/RD Waiver Waiting List due to
mother’s condition as reported by Plaintiff’s counsel. (See Exhibit 29.)

February 11, 2003:

At a DHHS status conference set as a result of Plaintiff’s hearing request dated

January 8, 2003, Plaintiff's counsel supplies counsel for PDSN with additional

information about Plaintiff’s condition. While this information predated DDSN’s
most recent evaluation, it had not previously been supplied to DDSN by anyone
acting on behalf of the Plaintiff. '

February 18, 2003:

Jennifer Duell, (MR/RD Waiver Coordinator for DDSN) wrote Plaintiff’s mother,
notifying her that Plaintiff had been moved from the regular MR/RD Waiver Waiting
List to the Critical MR/RD Waiver Waiting List (#14) based on information. about
the mother’s condition submitted to DDSN by DSN on (or about) January 27, 2003.
(Exhibit 30.) : ‘

March 7, 2003:

On this date I notified Plaintiff’s counsel by letter of DDSN’s determination that
Plaintiff meets criteria for DDSN eligibility under the Related Disabilities category.
(Exhibit 31.) This deterrnination was based on the additional information provided by
Plaintiff’s counsel at the February 11, 2003 administrative status conference.

DDSN did not then or any time thereafter determine that Plaintiff met the criteria for
a diagnosis of mental retardation. The reason for this is that Plaintiff's Verbal scores
in 1989, 1992, 2000, and 2001 of 84, 88, 81, and 83, respectively, indicate that she is
capable of functioning intellectually in verbal areas in the low average range.
Because she has clearly demonstrated such relatively high abilities, a diagnosis of
mental retardation is not warranted. Additional proof of Plaintiff’s lack of mental
retardation can be provided as this litigation progresses.

With this determination that Plaintiff was eligible for “Related Disabilities” services
(that is, cerebral palsy and seizure disorder), I notified Plaintiffs counsel in this letter

of March 7, 2003 that DDSN had initiated an assessment as to the level of care that
would be approprate for Plaintiff.
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33.

34,

35.

36.

37.

38.

March 11, 2003:
Following the level of care assessment, Plaintiff was found to meet criteria for
MR/RD Waiver Services: An MR/RD Waiver slot was awarded to Plaintiff on March

11, 2003. Plaintiff and Plaintiff’s counsel were orally notified of such on the same
date, with written notification by letter of March 17, 2003. (Exhubit 32))

March 2003:

Plaintiff was moved from #14 on the Critical MR/RD Waiver waiting list to #1.

March 17, 2003:

A service plan fneeting for Plaintiff was held. The plan that resulted from that

meeting was approved for implementation on April 3, 2003 (Exhibit 34, referenced
below), and was sent to Plaintiff’s counsel by letter dated April 16, 2003 (see Exhibit
35, referenced below). .

March 26, 2003:

At the DHHS hearing on Plaintiff’s January 8, 2003, appeal, the hearing officer orally
grants DDSN’s Motion to Dismiss that had been filed on March 18, 2003. A E4-page
written Order is issued on June 19, 2003, (Exhibit 33), reaffiming the hearing
officer’s original conclusion that the case was in effect moot, because “faJlt of
[Plaintiff’s] appealed issues of fact were resolved in [Plaintiff’s] favor.” Order, p. 6.
The June 19, 2003 Order is accompanied by a cover letter indicating a right of appeal
to the state Administrative Law Judge Division. '

Aprl 3, 2003:

DDSN approves Plaintiff’s service plan. The plan is attached as Exhibit 34. The plan
includes four specific services to meet Plaintiff’s needs in the least restrictive
environment as required by state and federal laws:

Adult day health care;
Personal care services;
Respite care; and
Psychological evaluation.

The combination of these services was intended to offer the family a flexible,
comprehensive plan of services to meet Plaintiff’s needs in her family home.

April 16, 2003:
DSN forwards a copy of the approved plan to Plaintiff's counsel. (Exhibit 35.)
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39.

40.

41.

42.

43.

44,

May 27, 2003 and May 29, 2003:

Plaintiff’s counsel sent two letters to DDSN stating that Plaintiff’s mother had been

“hospitalized for depression. (Exhibits 36 and 37.) As a result, Plaintiff’s counsel

requested residential services for Plaintiff in a CTH [ or CTH I setting;

May 28, 2003:

As indicated in the “Critical Circumstance Amendment” of this date, Plaintiff’s
counsel “clarified” that Plaintiffs mother had not been hospitalized, but was
receiving outpatient therapy. (Extibit 38.) Also in this document, the DSN Board

reported to DDSN that only one of the four services had been implemented due to

failure to follow through on the part of the family and Ms. Harrison. The DSN Board
also reported it had been extremely difficult to gather facts about Plaintiff’s situation
and that there had been minimal effort from the family and Ms. Harrison to put all the
approved services into place. '

May 30, 2003:

Dr. Butkus, Director of DDSN, reiterates in a letter to Plaintiff’s counsel that DDSN
has an obligation to serve people in the least restrictive environment as required by
state and federal laws. (Exhibit 39.) Plaintiff’s counsel was also informed of the DSN
Board’s report that the family was only allowing one of the four specific services to
be implemented. Therefore, DDSN disagreed with Plaintiff’s counsel’s statement that
“all efforts to maintain [Plaintiff] in the home had been exhausted.” Plaintiffs

-counsel was encouraged to work with the family to put all the services into place.

Once again, she was reminded that the DSN Board was ready to assist.

May 2003:

DSN Board submitted a request to DDSN for Plaintiff to be placed on the Critical
Circumstances list based on mother’s condition and hospitalization as reported by Ms.
Harrison. ‘

June 5, 2003:

Dr. Butkus, Director of DDSN, sends letter to Plaintiff’s counsel requesting actual
medical reports related to mother’s May 2003 treatment for depression in order to
prove that the case met the requirements to be regarded as a “critical circumstances”
case, noting that counsel’s request will be expedited upon receipt of the mother’s
medical information. (Exhibit 40.) ' -

June 13, 2003:

Plaintiff’s counsel responds to DDSN's June 1, 2003 letter, enclosing a one-page
signed statement from Plaintiff’s mother’s psychiatrist stating that mother had been

6903-A-019
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treated through an outpatient behavioral health program, and that Plaintiff was at
“imminent fisk” of losing her primary caregiver. (Exhibit 41.)

45. June 26, 2003:

Letter sent from James R. Hill, DDSN General Counsel, to Plaintiff’s counsel,
confirming Plaintiff’s placement on the Critical Circumstances Waiting List and
concluding that.based on both the health of Plaintiff’s mother and the family’s refusal
to avail itself of available in-home services, the State was left with no alternative but
to remove Plaintiff from the least restrictive environment (i.e., in-home placement)
and instead make available out-of-home residential habilitation services in either a
SLP II or CTH 1 setting. (Exkhibit 42.) This determination was not. based on changes
in Plaintiff’s health, but on the mother’s health and the actions or inactions of family
members. '

46. As of the date of this Affidavit, the status of this matter is that DDSN is ready and
willing to place Plaintiff in a CTH I facility, but such placement has been refused by
the family. DDSN reiterates that Plaintiff’s condition does not warrant her placement
in a CTH II facility, i.e., a group home, and that such a placement is also inconsistent
with the requirement that Plaintiff be placed in a situation representing the least
restrictive alternative. :

47. Among DDSN’s duties-are the duty to keep records as to the availability of each type
of placement. As of July 9, 2003, there were no CTH 1I vacancies in Charleston
County for females. This information will be updated, if necessary, as this litigation
progresses, but for the reasons already stated, DDSN believes that placement of this

" Plaintiff in a CTH II facility would be inappropriate even if such space were
available. :

FURTHER AFFIANT SAYETHNOT.

KATHIK.LACY, Ph.D ~

SWORN TO BEFORE ME THIS ‘

DAY OF UL,‘ 1 2007 .

/VA /h (SEAL)

NOTARY PUBLIC FOR SOUTH CAROLINA ‘

MY COMMISSION EXPIRES:

A < 100
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Exhibit 3

Testimony of Dr. Michelle Ford
SC Dept of Appeals and Hearing
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FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:>

WOODINGTON:

FORD:

Division. Janet Priest

Okay. Do you also advise Dr. Lacy?

Asrequested, yes.

Asrequested. Let’s go through your educational background,

starting with your Bachelors Degree.

Okay, I have a—aBachelors of Arts Degree in Psychology from
Seton Hall University in 1982, and I have a Doctorate Degree
in Clinical and Community Psychology from the University of

South Carolina, which I obtained in 1990.

Okay, and — and how long have you held your present position,

I'm sorry?
I’ve been here about twelve years.
In that position at DDSN through that time?

Yes, from 1994 to the present.

When did you actually start — I assume you started working as

a Psychologist once upon a time?

Yes.

657
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FORD:

WOODINGTON:
FORD:

WOODINGTON:

FORD:

WOODINGTON:

- WOODINGTON: Okay, and when did you actually start working as a.

Psychologist?

I mean — I - I function in the role of a Psychologist and
completed a lot of Psychological Evaluations during my
graduate training and internship, and then after I graduated in

1990, I continued... ~
Did you do any - did you do any of that in the eighties also?
Yes, [did.

Okay. Tell me some of your positions involving psychological

evaluations and tests.

With the state I've — you know — been employed as a
Psychologist I II, I, and IV. In various positions with the
Department of Juvenile Justice and the Department of Mental

Retardation, now the Department of Disabilities and Special

Needs, performing comprehensive psychological evaluations,
doing individual and group therapy, writing behavior support
plans; and working in the capacity I do now is more of a
manager, assisting in the development of policy, overseeing and

providing quality assurance for psychological services and

Jbehavior support services, working with other state agencies on

complex cases, and advising them accordingly,

Since you mentioned the word quality assurance, I'm going to

658
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FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

jump ahead a little bit. Is ~ is that your role in the Sommer

Pruitt matter?

Yes.

Okay, we’ll get into that later, but — how much — how — how

many psychological tests do you think you’ve administered?

In my career?

In your career.

* Probably over a thousand.

Over a thousand. Have you administered the Vineland

Adaptive Behavior Test?

T have.

How about the — the Wechsler Adult test, which is — do you say
that WAIS — or do you say it at all? WAIS-III?

That’s an abbreviation for Wechsler Adult Intelligence Scale.
Okay. Have you administered that test?

Yes, I have.

659
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WOODINGTON:

FORjJ:

WOODINGTON:

FORD:

WOODINGTON:

FORD:
WOODIN GTON:

FORD: :

WOODINGTON:

Have you - I—1didn’t ask — did you administer theVineland a

_lot?

I'did a ot at one time, yes.

And your current job doesn’t require administer — you don’t do

administering...

It doesn’t require me to administer tests. What it requires me
to do is to keep up with current testing, as they’re revised and
to know how to do‘that, because part of my job is to interview
pbtential applicants who want to become testing providers for
the Department of Disabilities and Special Needs under the

waiver. So, I have to ensure that they understand how to

» diagnose mental retardation, etc., so I have to keep up.

Along those lines of the — the ABAS-IIT — I can’t even

remember what that stands for now, but it’s...
Adaptive Behavior Assessment System.

Is that one you’ve ever given yourself?

" I have not given that — that particular test myself, but I

understand how to score it and administer jt.

Did it - is it — is it relatively new?

660
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FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

I am not a member of the Consumer Assessment Team, no.

Okay. You said from time to time, What —what’s the thing that
causes you tomaybe get involved with a Consumer Assessment

Team review?

AUsua]Iy, if it’s- a complex case, that comes to Dr. Lacy’s

attention, for review; or if it’s a high profile case, she may.

request that I review it independently and give her some

feedback..

What — what is a kind of 60mplex case or high profile case?

Well, as in this case, because it was involved in a lawsuit,.and
there had been numefous evaluations, she asked me to look at
this case. But there may be other cases that come in that are
complex, because of numerous evaluations, or multiple agency

involvements, and she might ask me to look at it.

Okay, and in those — in those cases, —in the cases that you look
at, — let me.— strike that. Well, no. In the cases that you look at,
is it true that you review preliminary assessments by the team?

Yes, I do.

Okay, and do you advise Dr. Lacy about whether you think the

team has made the right decision or not?

664
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FORD:

WOODINGTON:

FRENCH:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

WOODINGTON:

FORD:

Yes, Ido. |
Has — have teams been known to revise....
(End of Tape § - Side 1)
Okay, we’re back OIll the record. Wouid you repeat the...

Yeah. Have Consumer Assessment Teams been known to .

revise their assessments, based on your recommendations?

Yes, they have.

Did Dr. Lacy?”

Yes, they have. -

Okay. Is this — this Sommer Pruitt case, one that — where the
result was different as a result of you — the ultimate finding was .
different as a result of your advice?

The finding was not different, as a result of my review.

And, when you review these reports, does that involve the

application of the DDSN criteria for mental retardation?

Yes, it does.

665
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FORD:
WOODINGTON:
FORD:

WOODINGTON:

FORD: .

 WOODINGTON:

FORD:

WOODINGTON:
FORD:

WOODINGTON:

FORD:

2605 ?

2005, right.

Yes, [ am.

Okay. Did you review that particulér assessment?

Yes, 1did review it.

Okay. What was the purpose of your review of that

assessment?

Dr. Lacy requested that I review the information and all the
material that the Consumer Assessment Team reviewed, to
make sure that it followed the standards, that it was — you know

- clear, and that the conclusions that they reached were — were

sound and appropriate.
Were those conclusions sound and appropriate in your opinion?
In my opinion, yes they were.

Okay. Were you familiar with the materials that the CAT team

had before in this case?

Yes, I was.
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ANDREWS:

FORD:

ANDREWS:
FORD:

ANDREWS:

FORD:

Alright, ‘good. 2005 — the re-evaluation, what do you know

about the process leading up to that decision?

Iknow that Dr. Lacy talked to me about us getting another —re-
evaluation of Sommer based on her adaptive skills, as we’re
required to do at least an annual re-evaluation of people in our
care, or as needed, if there are any possible changes in their
care. So, I contacted Dr, Leslie Platt, Who at that time was not
employed with the Department, was an independent contract
provider, and requested that she conduct the — the re-evaluation
of her adaptive behavior. Since we had already had members
of the Consumer Assessment Team evaluate her on at least
three different occasions, we thought it would be more
appropriate to have an independent person, outside of the

department, evaluate her,
This wasn’t a routine re-evaluation, was it?
What do you mean?

Well, it didn’t occur in the normal course, but it occurred as a

result of a special determination that was made conceming

Sommer Pruitt. Another way ofasking the question, ifthisisn’t
clear is — there wasn’t anything that was in the calendar that

caused thisre-evaluation to occur in the normal course, was it?

No. And - and — and normally — you know - the request for

cvaluations come from the Service Coordinator. The onlything

807
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ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS: |

FORD:

ANDREWS:

FORD:

different was it came from me.
And, how many times have you asked for re-evaluation of any
individual who is under the care of — who was found to have

been — be eligible for MR RD services, is this the only time it’s

ever happened?
No - beena fe_w times, not many though. '

Count them on one hand?

. Probably, yes.

Alriéht. Were all of those high-profile cases as well?

Yes.

Okay. Were tiley all in litigation?

No.'I don’t believe so, no.

Alright. Now, normz;llly the Scrvicc: Coordinator makes the
request for the re-evaluation, based on — normally, fhe Service

Coordinator do the re-evaluation, or does she request an

independent party do it?

No. I requested a re-evaluation of her adaptive skills. The

Service Coordinator is not qualified to do that. That would be

808 °
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ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS:.

FORD

“themselves as far as which counties théy want to accept

a Psycholog‘ist, |

Does the Service Coordinator typically make that request of a

Psychologist?

Yes.

Is ther';a 2 list of who those psychologists would normally be?
That are approved in thé community to provide...?

Yeah.

Yeah.

And, who maintains that list?

I do, lbut it’s — it’s on the website — the DDSN weﬁsite.

And, are individuals allocated by region or are they state-wide?

How is it organized?

It depends on — you kmow — once they’re approved, what

counties they want to accept referrals from. So, they may limit

referrals from, or they may say that they’re willing to go state-

wide. \
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ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS:

FO‘RD:

ANDREWS:

FORD:
ANDREWS:
FORD:

ANDREWS:

I have rarely requested therh, yes.

undertake, how long it had been since you had asked for another |

Uh, huh. And, you had - had you used Dr. Platt before,

personally, asked her to do a re-evaluation?

No.
At the Department?

No. You mean as —not asking her directly. If she was out in

the community accepting referrals from the Board, so...
Okay. But with respect to the — the re-evaluations that had been

requested, your testimony is that — they rarely - those re- =

evaluations were rarely requested by the Department, right?

So you — when you've asked for them before — do you

remember how long before the one that you requested Dr. Platt
re-evaluation?

No, Idon’t imow.

Would it ‘h‘ave_'bccn several years at if;ast?

No.

How recent? Imean, six months — just a range — a year, two? '
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FORD:
ANDREWS:

FORD:

. ANDREWS:

FORD::

ANDREWS:

FORD:

ANDREWS:

FORD:

ANDREWS:

| I'really don’t know. It wasn’t years, though.

Okay. . But it doesn’t happen much?
No, it does not.

Alright. Now, you may have said this, and if you did, I'm sorry

for missing it, but when — prior to calling Dr. Platt, was it Dr.

Lacy who had a conversation with you concerning the need to

re-evaluate Sommer?
Yes.

Did you talk with the CAT team or any CAT team members

_concerning that issus?

No, I talked to Dr. Lacy.

And what did she inform you?

That we needed to re-evaluate her for a level of care, and that -

we needed to look at her adaptive skalls, because at that time,

she was eligible under related disabilities.
Uh, huh. And, didn’t Dr. Lacy convey to you — doubts about

whether Sommer, in her view, was in fact eligible, and should

be — whether she qualified for RD services?

814
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IN THE UNITED STATES DISTRICT COURT -
FOR THE DISTRICT OF SOUTH CAROLINA

GREENVILLE DIVISION
:LENNIE SCHLAGER MULLINS ) Case No.: 6:10-CV-02310-TMC
)
.._) /) Plaintiff )
g , ) |
vs. ) Affidavit of Amy Davenport
. ) _
David Rotholz - )
in his official capacity; et al. )
)
Defendants )
)
)

PERSONALLY appeared before me, Amy Davenport, who after bcmg duly sworn,
deposes and says as follows:

1. 1 am the parent of an adult child who has disabilities and receives services
- from DDSN..

2. My daughter was injured when a respite care provxder from a list provided by
the DSN Board was driving under the mﬂuence of alcohol, causing the near
death of my daughter.

3. While my daughter was in intensive care, Kathi'Lacy and Lois Park Mole
came to the hospital to assure me that DDSN would provide sufficient respite and
personal care hours to allow us to take care of my daughter at home.

4. After | filed a lawsuit against DDSN and the local DSN Board, DDSN refused
to provide the hours as Kathi Lacy had promised me.

5. | have had numerous conversations with Kathi Lacy about my daughter’'s
services and | have found her to be retaliatory and untrustworthy.

6. My DDSN funded service coordinator called me on the morning of June 11,
2010 to inform me that Lennie Mullis, my daughter’s behavior support provider,

" had been terminated and that | would have to use a different behavior support -
provider.

7. Although Ms. Mullis was reinstated a week later, no one from DDSN
informed me that Ms. Mullis could be restored as by daughter s behavior support
provider.
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8. Weeks later, | learned from Ms. Mullis that she had been reinstated as a
service provider and | had to call my service coordinator to ask that Ms. Mullis be
restored to provide behavior support services to my daughter. '

9. As a result of Ms. Mullis’s inappropriate termination, my daughter went without
her receive behavior support services for over one month.

10. | have spoken with other providers who have expressed fear of retaliation if
they advocate for people whose services are being illegally reduced.

11. The services that Lennie Mullis has provided to my daughter have been
exceptional and have helped allow me to keep her at home instead of being
institutionalized.

12. Lennie Mullis has been an advocate for my daughter and other people who
have disabilities that.she serves and it has been obvious to me that she.has. been
targeted because of her advocacy efforts.

13. Other parents | have spoken with have a fear of retaliation if they advocate
for their child and Kathi Lacy’s name comes up frequently in conversations
between parents as instigating thls retaliatory conduct.

Further Affiant sayeth not.

SWORN TO BEFORE ME THIS 75 2’ / V

pavyor Yecember 20ll

NOTARY PUBLIC FOR SOUTH CAROLINA

MY COMMISSION EXPIRES:. B -] {- 2017
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STATE OF SOUTH CAROLINA
COUNTY OF RICHLAND
Edward Mims, by and through his legal

guardian, Margaret Mims,
Plaintiff

VS.

Babcock Center, Inc., Judy Johnson, the

South Carolina Department of Disabilities

and Special Needs, Kathi Lacy and Stan

Butkus, g
Defendants.

DECLARATION OF KATHY HOOVER, RN,

Now comes Kathy Hoover, RN, who swears and affirms that:

1. I have been a licensed registered nurse in the State of South Carolina for twenty-two
years. . : :
2. I have experience in critical care, trauma and home-care nursing and have experience

reviewing medical records to determine whether appropriate services are being provided.

3 Based on the records I have reviewed, the decision that one-on-one supervision of
Edward Mims was medically necessary ta protect his health and welfare in a reésidential
. setting with aggressive individuals was most appropriate.

4. Due to his inability to defend himself, it would be contraindicated and dangerous to place
Edward Mims in a setting with persons who are physically or sexually aggressive.

5. Ihave reviewed the audit conducted by the South Carolina Legislative Audit Council
which criticized DDSN for failing to protect the health and safety of vulnerable cliénts
and the records of Edward Mims are consistent with those findings.

6. The likelihood that Edward Mims would be injured was forseeable in the ICF/MR
facilities where he was placed by DDSN and the Babcock Center and it does not appear,
from the records I have reviewed, that appropriate actions were taken to protect Edward
Mims from harm. : ‘ -

7. Immediate Jeopardy is a serious finding and it was the duty of the Babcock Center and
SCDDSN to move Edward to a safe facility once they were on notice that federal
standards were not met. - '
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8. It is well known in the disability community that DDSN officials have established a
pattern and practice of retaliating against family members who expose abuse, neglect or

exploitation in DDSN programs and there is a pervasive fear among families that their
services will be cut or other retaliatory action will be taken.

T have read this declaration and I swear and affirm under penalty of perjury that it is true
to the best of my knowledge and information. Executed this 24 day of May, 2013.

Lty phcor 11

Kathy Hovey/

Sworn to before me this 24* day
of May, 2013.

Public f¢r South Carolina :
y Commission Expires -} Y- 20 | A)
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