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STATEMENT OF ISSUES ON APPEAL

I.  The Circuit Court Order granting partlal summary mdgment to the
Plaintiff/Respondent on the’ counterclalms of Defendant/Appellant is not
: 1mmedlately appealable. .

11 If the Circuit Court Order is immediately appealable, the grant of partial
summary judgment in favor of the Plaintiff/Respondent on the unjust .
enrichment counterclaim was correct because Defendant/Appellant
unequivocally testified in its Rule 30(b)(6) Deposition that it never intended
‘to be paid for replacement pipe and that it provided the replacement pipe on
its own volition for its own benefit..

III. = If the Circuit Court Order is immediately appealable, the grant of partial
summary judgment in favor of Plaintiff/Respondent on the recoupment
affirmative defense was correct because the Defendant/Appellant
unequivocally testified in its Rule 30(b)(6) Deposition that it never intended
to be paid for replacement pipe, and the Plaintiff/Respondent is not claiming
any damages for the cost of replacement pipe.

STATEMENT OF THE CASE |

This appeal arises out of the grant of summary judgment by the Trial Court in
favor of the Plaintiff/Respondent R.H. Moore Company,. Inc. (“Contractor”) on the
Defendant/Appellant Underground Solutions Inc.’s (.“Supplier”) 'co.u'nterclaims. for
quantum m¢ruit/unjust enrichment/restitution and recoupmenf. Thefe remain p‘ending_
causes of abcti'on betwee.n the sarﬁe parties that have yéf to be ztriehd.'

This action was commeﬁced by Contractor on August 21, 20'1‘2. See Complaint
I(R. pp- 10-18).  The _o'p,erativé pleadirigs are the Third Amér%dédto_mplaint,_ ﬁle_d on

October 17; 2014, and Supplier’s Answer and Co_untercl'aim to the Third Amehde’d

Complaint. See Third Amended Cor‘npléint'(R. pp. 19-48). see also- Supblier’s Answer

and Counterclaim to the Third Amended Complaint (R. pp. 49-56). Contractor alleged

five causes of action against Supplier. The causes of action include: (1) Breach of
Contract; (2) Strict Liability; (3) Breach of Implied Warranty of Meréhantability under

S.C. Code Ann. Section 36-2-314; (4) Breach of Implied Warranty.c’)‘fv Fitness for a



Particular ‘Pu'rpose under S.C. Code Ann. Section 36-2-315; and (3) Breach of Express

Warranty. Seé Third Amended Complaint (R. pp. 19-48). Supplier filed its Answer and

Counterclaims to the Third Amended: Complaint on October 31, 2014.  The

counterclaims alleged were for quantum meruit/unjust’ enrichment/restitution and

recoupment. See Supplier’s Answer and Counterclaim to the Third Arrieﬁded Complaint

(R. pp. 49—56). Contractor replied to the Answer and Counterclaims on November 13,

2014. See Reply of Contractor to Answer and Counterclaimé (R. pp. 57-60). |
Contractor filed a motion for summary judgment as tb-all 'liability and damage

claims related to Supplier on March 20, 2015. See Contractor’s Motion for Summary

Judgment (R. pp. 61-62). Supplier filed a cross motion for summary judgment on March
23,2015, |

A hearing was held before the Honorable Diane S. Goodétein on April 17, 2015.

See Trahscripf of Hearing (R. pp. 77-148). On October 1., 2015,.Judge Goodstein entered
an order on the parties’ motions for summary judgment. See Order (R. pp. 1—9).. Thé
Order denied summary jﬁdgment to 'BOth parties on_‘th’e breach of contract and warranty
claims. Id. T.hese’ca.luses of action have yet to be t.r'iedl.. The Order .g'r'a'ntedb.summar‘y
judginént in favor of Supplier oﬁ fhé strict liability' claim. Id. TheiO'rder also granted
summafy judgment for the Contractor on the counterclaims/affirmative defenses of -
Supplier. Iwci.. The Order did not ﬁnally‘cohclude the action as totthe' parties to this appeél;'
The installer of the pipe, sibcontractor to Contractor, was granted sum.fn*ar’y.judgment as
tjh'er;: was no evidence of any installation prob‘lems. The graﬁt of summary judgment to
the instajll.er. éilbcqntr'ac'tor was ﬁot aﬁpealéd. Supplier did nbtfﬂe 2 Rule 59(e), SCRCP,

motion.



Subsequent to the Order, the entire action! was called for trial at number one on

the roster for the October 26, 2015 term in Dorchester County. See Email of October 19,

2015 (R. p. 633). The following da}},'on October 20, 2015, Supplier filed its notice of
'appeal to this Court. As such, the remaining causes of action were not tried during the
October 26, 2015 term of court and have been delayed byvthis appeal.

STATEMENT OF THE FACTS

The_'preserit action arises out of a public: works project' known as “The Waste
Water System: Improvements of Dorchester County Water and Sewer Department, for fhe
Pump Station 67 upgrade and a new 20 inch force main” (“Project”). \- Do.rchester
County Water and Sewer Department was the owner of the Project. Contractor was the
general contractor for the P'rojeé‘t;: Sppplier' sold.vmater.i.al's)‘ o the Cc.)nt.rac'tpr‘ for the
Proj'ect. |

A po.r'tion of ‘the Project re'q.uired the 'instal'].ation. (réfe‘rrekd'toﬂinﬂthe indﬁstry as

“drilling”) of what is known as Fusibie PVC pipe (“FPVC”) under the ground and

beneath the Ashley River. See Ex. A to the Affidavit of Henry Moore (R. pp. 577-604).

Supplier is in the business of sélli’ng FPVC pipe. See 30(b)(6) Deposition of Supplier

(King), (R. pp 52‘5—526)._ Supplier sold its FPVC pipe to Cbntractor speciﬁcally for use

on the Project. See 30(b)(6) Deposition of Supplier (Shepherd) (R. pp. 449-454). See

30(b)(6) Deposition of Supplier (Shepherd) (R. pp. 457-463.
| Prior to the Project, Supplier was contacied by the engineer in furtherance of the

creation of pians and specifications for the Project. Representatives from Suppli'er then

' This case originally involved two issues arising out of the same sewer project. The first issue related to
the Fusible PVC piping (the subject of the present appeal), and the second issue related to a wet well (one
of the components of the sewer system). The entire case was to be tried at one time. Currently, the only
parties remaining in the entire action are the parties to this appeal. '
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visited the site of the Project and assessed the location for the FPVC pipe to be installed,
including the fact the FPVC pipe would be drilled under the Ashley River. Subsequent to
visiting the site, Supplier recommended to the Project engineer that its FPVC pipe was

suitable for the Project. See 30(b)(6) Deposition of Supplier ( Shepherd) {R. pp. 449-454).

At the time 6f recommending-its FPVC pipe to-the engineer, Supplier was aware that the

FPVC pipe would need to meet préssure testing. See 30(b)(6) Deposition ‘of Supplier

(Shepherd) (R. p. 455).
Supplier was informed that its FPVC pipe had been selected by the Project
erigineer and received a complete set of speciﬁcations at that time. See 30(b)(6)

Deposition of Supplier (Shepherd) (R. pp. 457- 460) Included in the speciﬁcations was a

test pressure pertm mance specitication mandating that the FPVC pipe must meet or

exceed certain test pressures after it was complete]y instailed. See 3()(b)(6) Deposrtion

of Supplier (Shepherd) (R. .pp. 462-463). See Ex. A to the Affidavit of Henry Moore (R.
pp, 577—604). Supplier had actual knowlédge that th‘e.test’ing would be performed and that
its FPVC pipe would need to meet the performance specrﬁcation See 0(b)16)

Deposmon of Supplier ( Shepherd) (R pp 455-456).

Supplier, through its regional sales represeniative, then directly contacted
Contractor in an effort to sell its product for use at the Project and .represen.ted that its
‘FPl’VIC pipe would meet the test pressure .'per'forn'iahce ‘speciﬁcz‘ition.’. Supplier ev'xp'ect:ed
(‘ohtracror tvo: rely on its re'pre’senta.tion' that the FPVC pipe \i/ou‘ld pa's's the test pressure

pertormance spemﬁcation testing See 30(b)(6) Deposrtion of Supplier ( bhepherd) (R pp-

462- 463) Supplier then sold its FPVC pipe to Contractor for a price of $640 925 72 See

30(’b‘)(6)'Dep05ition of Supplier (King) (R. pp. 525-526). See Ex. 9 to the 30(b)(6)



Deposition of Supplier (Shepherd) (R. p. 619). The'pipe was fused? together at the

Project site by the Supplier. The pipe was installed/drilled by the subcontractor installer:
‘Subsequent to installation, the FPVC pipe sold by Supplier failed to meet the

pressure test performance specification. See 30(b)(6} Deposition of Supplier (King) (R. p.

519). Suppher does not know why its FPVC’ p1pe falled to meet the test pressure
performance specrﬁcatron however it admits that its pipe farled to, wrthstand the requrred

pressure. See 30(b)(6) Deposition of Supplier (King), (R. p. 519, . 547, p. 549). The

FPVC Pip.e could not be vpreslsure tested until it was fully drilled and installed in the

ground and under the Ashely River. See Ex. A to the Affidavit of Henry Moore (R. pp.

577—604). Supplier has no evidence of misuse by Plaintiff or the subcontractor installer

See 30(b)(6) Deposition of Srlpplier (King) (R. p. 555).
After the tailure, Supplier concluded that the only way to address the failure and
ensure that its FPVC. pipe met the test pressure performance Speeiﬁca'tion was to ‘supply

new FPVC pipe and re-drill the FPVC pipe under tlle Ashley River; Sée 30(b)(6)

Deposition_of Supplier (Shepherd) (R. 479-481). Supplier in faci provided the
replacement FP_VC pipe and ’performed the associated fusion of the replac'ement pipe

without any expectation of payment from anyone. See 30(b)(6) Deposition of Supplier

gshep_herd) (R pp. 492-495).
Quppher inits 3()(b)(6) deposmon test1ﬁed as fo]lows

Q. Do you'know why Underground Solut1ons was sendmg any repla emenl p1pe to

this project?:
A.  I'know — 1 do know whv we sent 1t and we sent fusion services because we

basically had a great marketplace there between Dorchester {County Water
and Sewer], URS and R.H. Moore, all good customers. DSA is a driller. And

2 “Fusing” i is cornecting sections of the pipe together to form a seamless single run-of plpe
3 Once again, based upon the lack of any evidence of improper instailation or misuse, the subcontractor
installer was granted summary judgment.
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we felt ‘that if we could assist them in this manner to get this project
completed and get on board completed and tested, if [sic] would reflect well
on us, and we would be able:to maintain our position with those entities. So
we made that tactical decision to assist. '

And that was Underground Solutions’ sole decision to send that, correct‘7

That’s correct.

And do you understand that Underground Solut1ons has now. sued to be paid for
that replacement piping?

- I wasn’t aware of that.

Okay. Do you draw a distinction between the replacement piping that would be
for the what 1 call the 300 foot section and the 1,900 foot section?

Well, I thought you were talkmg about the 1 900 foot section With that
distinction, yes. o
So there’s two situations. One, Underground Solut1o_ns made the decision on its
own, sole decision internally, to send replacement piping, fusion services for the
1,900 foot section of piping, correct?

That’s correct. :

And you didn’t know that they, in fact, sued to be paid for the pipe, correct?
You've not been involved in that discussion?

No. *

You tnought that they were sendlng pipe because you thought it was a good
market te send it to and send the pipe as replacement plpe because there had been
a failure, correct? -

That’s exactly what I thought

And nobody. was going to pay for that l 900 squale [s1(‘] feet because you all
made the decision on your own to.send it, correct?

At the time, that’s correct.

- And with regard to the 300 linear foot section, do you know what I am talking

about there? -
Yes.

 Wasa a repair or replacement cfforts undertaken for that failule? ‘

There were. -

And did Underground Solutlons make the sole de01s1on to do that on its own.
We did.

For the same reasons that you did for the l ,900 linear feet section, correct'7
Well, there’s a distinction in that we didn’t have to supply any additional -

pipe, maybe a short section, because all we did was cut that out, but all of the

other efforts that we undertook to get that pipe pulled out and put back into
place« we did that of or [sic] own volition.

And that would be true for the 1,900 foot section and Whatevcr you did on what
we call the 300 foot —-

At the. tlme, yes. :

Yousay “at the time,’ > what do you mean at the time?

That’s all I can speak to. I don’t know about what’s happened since then,
since the litigation.. But at the time all this was occurrmg, back in 2012, that
was the intention.

Was to send the p1pe nobody’s going to pay for it, you ali were just gomg to send



the pipe with fusion services?
A. That’s correct.
Q. That was Underground Solutlons intention?
A. That’s correct. ~

See 30(b)(6) ;Deposifidn of Supplier (Shepard) (R. p. 492, line 18-p. 495, line 17).
Couﬂégl for the ASu'pplie:'r at th‘é'heéring on the motions for 's_ur_nmgry 'judg_ment
stated as folldWS: B

Court: ~ - Andif he [30(b)(6) witness] in fact said, ‘with no intention to
B ~ ¢harge for the pipe, what of the motion for summary Judgment to
~“dismiss the counterclaim, assuming he said that[*].

Counsel for Suppller Right, assuming he said that, you know, again where there is
a claim made and a complaint made, and we’re in good faith
effort trying to provide a product to them, you know, I can tell

“you that, had we not been sued, there would have never been a
counterclaim or never been a complaint against them. |...]

See Tl'ahsérib_t_ of Hcaring (R. p. ‘102, lines 2-15):

The cost of the 'feplacement pipe is not an issue in the Contractor’s case. The
damages asserted in this case, and the liability therefore, arise out of Supplier’s refusal to

pay for the re-drili costs for the replacement of the FPVC pipe which were necessary to

allow the pipe to perform as warranted. See 30(b)(6) Deposition of Contractor

(Thornton) (R. pp. 267-269). The only evidence in the record as to the cost of the re-drill

for the replacement pipe is in the amount of $454,958.00. See Ex. 19 to the 30(b)(6)

Deposition_of Contraétor (Thornton) (R. pp. 620-632). This va).niou.nt -repre‘sex}ts_‘ the
~ damages claimed by the. Cbhtract'o_r in this action’. It doés not 'jiné‘l.qc‘ié‘_‘thvev cost of thé

replacement pipe or any fusion 'sé15'\/ic:es,"which were :p'ro'\:/ide'd‘ by the Supplier with no

intention of being paid for a second time.

* At the time of the hearing the transcript of the 30(b)(6) deposition was not yet avaxlable The trans'*rmt of
the 30(b)(6) deposition was.provided to the Court on May 29, 2015 o :
3 Contractor is also seeking prejudgment interest on that amount.
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' STANDARD OF REVIEW

“The purpose of summary judgment is to expediie disstjti_011 of cases which do

1

not require the services of a fact finder.” George V.'lFabri, 345 S.C. 440, 452, 548 S.E.2d

868, 874 (20()1), “[SJummary judgment is proper when ‘there is no genuine issue as to

any material fact and ... the moving party is entitled to judgment as a matter of law.””

Baughman v. American Tel. and Tel. Co., 306 S.C. ],0_1, 114-15, 410 S:E.2d 537, 545
'( 1991). In determining. whether summary judgment is appropriate, the evidence and its
reasonable infereﬁées must be viewed in the light most favorable to the nonmoving party.
Id. at 115, 410 S.E.2d at 545. |
ARGUMENT
L. The Circuit (vf(;uri Order 'graiblxti'r.lg"-‘p‘é-lrtial su.mmarv judgment_to

- Contractor on the} counterclaims of ‘Supplier 1s not. immediately
appealable.

Th1s appeal was ﬁled. as a résult of an Order of partial summary JLdorhent 1ﬁ the
underlvmg case. The Suppher d1d not file a Rule 59(6) SLRCP motlon for the Q )rder of
pamal summary Judgment. The Order is not 1mmed1ately appealable because there
- remain causes of action- betWef;n flhe: same parties, and it is r_10f a ﬁnai jnuvdgmer'lt in the
action. See’-l-?\'ﬁle ‘2'01, SCACR. This appeal was filed six (6) days before the friai was set
fo commence in this action. The ﬁling of this appeal has resulted in the délay of the trial
of fhis .actic.):n‘,' and,as Will be shown below, it is nothing more than the continuation of
counterclaims that had no merit whén'they werc.‘:v filed énd continue to have no merit.
Counterclaims thét v'shoi.ild' havé né,?er Beén ﬁled,vﬁ_fo‘_r YWHiCH"the“ré’ arcno ‘fac‘té to'éﬁpport;
continue to deléy .the"‘reSo'lution of valid claims. This appeal should be dismiésed so that

the trial of this ac_tioh can go forward as soon as possible.



II. If the Circuit Court Order is immediately appealable, the grant of
- partial summary judgment in favor of the Contractor on the unjust
enrichment counterclaim was correct because Supplier unequivocally
testified in its Rule 30(b)(6) Deposition that it never intended to be
paid for replacement pipe and that it provided the replacement pipe

. on its own volition for its own benefit.

The Trial Court granied summary judgment on the Supplier’s counterclaims
beeause the Supplrer test1ﬁed that Vrt alone made the deersron to send the replacement pipe
w1tho‘ut.char rge and that it d1d not 1ntend to be paid l'"or the replacement p1pe or the ‘rusron
services. - - | |

“Restitution is a remedy designed to prevent unjust enrichment.” Sauner v. Pub.

Ser'y. Auth. OfSC 354 S.C. 397, 409, 581 S.E.2d 161, 167 (2003). “To recover ona
. theory of restitution, the plaintiff must show (1) that he _eonferred a non-gratuitous'beneﬁt
. on the defendant; (2),lhat the defendant realized some value from the benefit: and (3) that
it would be inedrlitdldle'for tlle d'efe:ndant‘lo retain the b.en_e.:ﬁ_t'witl_]ou’_[‘,p_aly:in'g: the i.pldi_ntif_f
for its value.” Id.

The present fdcts do not meet the three parl test. First, and mest importantly, as
: “admitted by the Supplier, any beneﬁt_' received bV the Contractor was gratuitous or
without expe:ctation:cif. payment. The Supplier d1d not expect paynle:nt_, and,‘ 1n fact, sent

the replacement pipe and fusion services for its own benefit.

Q. Do Vou know why Underground Solutrons was sendrn) any replacement pipe to
_this proyectr> S :
A. I know — I do know why we sent it, and we sent fusmn services because we

~ basically had a great marketplace there between Dorchester {County Water
and Sewer], URS and R.H. Moore, all good customers. USA is a driller. And
we felt that if we could assist them .in this manner to get this . project
completed and get on board completed and tested, if [sic] would reflect well
on us, and we would be able to maintain our position with those entities. So
 we made that tactical decision to assist.

Q. And that was Underground Solutions’ sole decision to send that, correct?
A. That’s correct.
Q. And do you understand that Underground Solutions has now sued to be paid for



that replacement piping‘?
A. I wasn’t aware of that.

Second, there is absolutely no evidence in the record that Contractor was paid by
Dorchester County Water and Sewer for the replacement pipe. It is well settled that the
non-moving party may not rely on mere allegations to resist summary judgment but must

present some evidence in the form of affidavits or otherwise in support of its proposition.

‘Woodson v. DLI Props., LLC, 406 S.C. 517; 529, 753 S.E.2d 428, 434 (2014). (“The
mo.ving_ party ‘has the initial burden‘ of demonstrating the absence o‘f a genuine issue of
material fact; however, with respect to an issue upon which the nonmoving party has the
burden of proof, the moving party may discharge his responsibility by pointing out to the
trial judge there is an absence of evidence to support the nonmeoving party's case. Evans
v. Stewart, 370 S.C. 522, 526, 636 S.E.2d 632, 635 (Ct.App.2006) (stating it is n;)t
sufﬁcient for a party to create an inference that is not reasonable or an issue of fact that is
not genuine); see als§ Rule 56(e), SCRCP (stéting én adverse party may not rest upOn thé
mere allegatibns or denials of his pleadings fo Withsfand .summary judgment, but must set
forth speéiﬁc faéts shoWiﬁg a géﬁuiﬁe issue exists for 'trial)”). If there waé no paymént
for the replacement pipe to the Contractor, théh any'ben‘eﬁ.t wouid have been sustain.ed by
Dorchester County Water and Sewér——a fbrrhe_r party fo this action—not the Contractor.
Just as indicated in the testimony of the Supplier abové,ﬁ however, the ’onlly reason in the
-‘r.ecord for sending the replacérﬁent }Sipe was for the benefit of Su.p.p.liéi’, incIﬁding: good
rélations witﬁ Dorchester County Water and Sewer. | |

The Trial lCourt correctly fOund th.at Suppli'e’r nevervin‘tende'd to be paid f';jr the
cost of the 1900 feet of replacement pipe, the felated fusion services, and the repairs to

the 300 foot section of pipe. The Supplier élearly and unequivocally testified that it did

10
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not intend to be paid.

Q. You say “at the time,” what do you mean at the time?°

A. That’s all I can speak to. I don’t know about what’ happened since then,
since the litigation. But at the time all this was occurrmg back in 2012, that
was the intention. :

- Was to send the pipe, nobody s.going to pay for 1t vou all were just going to send
the pipe with fusion services? ' o

- That’s correct.
That was Underground Solutlons 1ntent10n‘7
That’s correct.

See 30(b)(6)-Depo$ition of Supplier (Shepherd) (R. p. 495, lines 6-17). Moreover, the

Contractor testified in its 30(b)(6) deposition that it understood the replacement pipe and

services were to be provided at no charge. See 30(b)(6) Deposition of Contractor

(Thornton) (R. pp. 267-269). There was no actual signed contract(s) for the replacement
pipe and fusion services. See 30(b)(6) Deposition of Supplier (Shepherd) (R. p. 486, line
24 - p. 487, jline 4) _Ther.e'_;:_is no record of any invoic_e_s ever sent by Supplier for tho’
replacelne_nt_.p:ipe or‘fu‘si_on servi‘cés.lSee.SO(‘b)'( 6) Deposition of S'upplier'(Shepnerd) (R.
487, llnes 5- /) In fact the Suppher testlﬁed as follows: -

Q. Okay Are you aware of any instance since you’ve been working at Underground
Solutions for the past seven years where you all send sorne pipe over, provide
fusion services, don’t send an invoice, and then just sue the contractor for
payment of the pipe; are you aware of that ever happening?

I am not aware of that ever happening.

Typically, you all would send an invoice for piping that you would expect to be
paid for, correct?

. Correct.

That’s your normal business practice. -
Sure..

POP Op

See 30(b)(6) Deposition of Supplier (Shepherd) (R. 487, lines 8-20).

§ Much of the Supplier’s brief focuses on this “at the time” language as somehow creating an issue of fact.
It is, however, clear from the testimony that at the time of the provision of the replacement pipe and. fusion
services all parties ‘were of the understanding that there would be no cost for the replacement pipe and
fusion services. It is disingenuous to argue that an issue of fact can be created by taking a completely
different factuai position after this action was filed—even while recognizing the origina! fact was true!
This argument is the equivalent of a “do-over,” and arguably arises to an admission of a meritless claim.
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It ‘:simply' turns  the equitable 'cohcept “of _Quantum' ) 'mer'uit/unjlist
enfichment/restitutipn on its head to argue that a party can commit to providing
something without cost (or even a charitable act or an act for its own benefit) and then
change its position to seek payment in return under the guise -of “unjust enrichment.”
There is no siense»ovr equity jn that s‘ituation. In fact, the Supplier, through counsel, has
admitted that this counterclaim was only made as a result of the Contractor filing the

present action for the costs of the re-drill. See Transcript of Hearing (R. p. 101, line 16 =

p. 102, line 15). There is simply no such thing as a counterclaim for unjust
enrichment/qxjantumv meruit/restitution’ that arises solely from the fact that an action has
been filed against you.

'll“hirdvzzlih’d ﬁnal'l.};, ’Supplslli'er argues that there is a question of faét as to whether or

not it intended to be paid... See Supplier’s Brief, p.. 13. " Though this is in comﬁiete

de’rbgatidn -of.: the facts and admissions pfésented above, the 'érgument also fails as a
matté'r of law and equity. ..If there did exiét facts that the Sﬁpplief expec'téd fc» be paid for
the .répllacemvént pipé and that ContractOf agreed to pay for the replacement pipe, thén the
éﬁpplier would have a breach of contract claim. The S'u.ppli.er'could have aiso made a
claim under .the-.so-c.:élle.d “Little Miller Act.”VHS.C. Code Ann.' Section 29-6-210 et seq.
The Supplier has made 10 such claims. This is both further evidence of the absence of
arw intent to be paid and a bar to anyi vu-njust enrichment ulalm See _Bg@,ﬁﬂ SE2dat
199 (“Wheré.r;l plaintiff has an adequate remedy at law, equitable relief is not normally in

order.”).

7 The Supplier argues in its brief that there is evidence from which a jury could determine that it has a right
to unjust enrichment/quantum meruit/restitution; however, as these are all equitable concepts, there is no
right to a trial by jury. Barrett v. Miller, 283 S.C. 262, 264, 321 S.E.2d 198, 199 (Ct.App. 1984)(“Unjust
enrichment is an equitable doctrine, akin to restitution, which permits the recovery of that amount the
defendant has been unjustly enriched at the expense of the plaintiff.””)
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Supplier does not have a claim for unjust enrichment/restitution. Supplier only
filed the claim as a result of the Contractor’s action for the cost of the re-drill. The Triaj

-Court was correct in granting'sumr_nary judgment.

I11. If the Circuit Court Order is immediately appealable, the grant of

" partial summary judgment in favor of Contractor on the recoupment
affirmative defense was correct because Supplier unequivocally
testified in its Rule 30(b)(6) Deposition that it never intended to be
paid for replacement pipe, and the Contractor is not claiming any
damages for the cost of replacement pipe.

The Trial Court correctly identified Supplier’s “recoupment” counterclaim as in
the nature cf an afﬁrmativé_ defense and correctly granted summary judgment to
Contractor on the recoupment claim.

Recoupment is.an affirmative defense. .See Tuloka Affiliates, Inc. v. Moore, 275

SC 199, 268 S.E.2d_ 293 (1980). “A recoupment, unlike a counterclaim, only reduces
the plaintiff's claim; it does not allow recovery of an affirmative money judgment for any
- excess over that claim. Unliké.vsetf_(_)ff,- it must grow out of the ‘i‘dent-icg_il.l_ tvra.n-sac_tion,tha.t
gave rise to the plai_nti_ff‘s vclvaim.v’fv26g S’.E.Zd at 295 -
| Here, the _réébupme'nt ciairﬂ falls with the unjust -g:_r_"l_r»iAC_hrhgl_l't.,_ clalm The Suppller
is either entitle(i to péYmenvt‘ fér the replacement pipe‘ or 1t isnot. As presented above, the
Triai Court c«‘.)r‘r-ectly graﬁtéd the motion for summary jzudgme'n't ru]ihg that éupplier is not _
éﬁtitled to paymeiﬁt (fo'r. the repllac;elnent pipe—éither directly or .indi‘rec‘tly. Mﬁoré’(jve'r, the
Cbntrﬁcfor is not claiming daniagés for the replacement pipe and fusion services. It is
only 'clai'ming damages for the cost'ofv the re-drill. Thér’é is, the"r"é.f(jre," r'iothing:to recoup
from the Cofitract-Or, and tﬁe dar.‘nages:'a.re not identical. "Eithé_r fhé éﬁ}.)‘p‘lvier'i‘s' Iiable'fo':h

the cost of the re-drili or it is not. This issue remains to be tried.
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CONCLUSION

This appeal shbuld be dismissed because it is Vprema.ture. In the stead of a
dismissal, this Court should affirm the Trial .'Court’s grant of summary judgment on the
counterclaims of Supplier because the :,un‘c'iivspt.ﬁe':d facts -a_re_'thai S_uppliér never intended
_ to be paid for the replacement pipe; ‘The Suppl_ier vhas not unjustly enriched anyone, and
it provided the replacement pipe for its oWﬁ beﬁeﬂt. It _»is not entitled to any recoupment
. of costs for‘a»product for which it never intended to be paid. Equity and the absence of
any di‘spute regarding material faéts compelled the Trial Court to grant summary
judgment. The Trial Court’s order should be affirmed for the reasons stated herein as

well as any ground appearing in the record pursuant to Rule 220(c), SCACR. -

SMITH, BUNDY, BYBEE & BARNETT, P.C.

W H. Bady, Jr., Sé%ﬁ? #1012

M. Brent McDonald, SC Bar # 78057

Smith Bundy Bybee & Barnett, P.C.

P.O. Box 1542 '
- Mt. Pleasant, SC 25464

(843) 881-1623

Attorneys for Respondent R. H. Moore Company, Inc.
Mt. Pleasant, South Carolina - ' ‘
May 23, 2016

14



- THE STATE OF SOUTH CAROLINA
IN THE COURT OF APPEALS

APPEAL FROM THE DORCHESTER COUNTY COURT OF COMMON PLEAS

Diane Schafer Goodstein, Circuit Court Judg' @E
Appellate Case No.: 2015-002198 MAY 24 2016
R. H. Moore Company, Inc. , - - Respondent,

VS.
Knight's Precast, Inc., Tobias & West, LLC, Eric W. Tobias, P.E., Dorchester County Water

and Sewer Department, Underground Solutions, Inc., BP Barber and Associates, Inc. n/k/a URS
Corporation, and Utility Services Authority, LLC, Defendants -

Of which Underground Solutions, Inc. is the'Appellént.

'CERTIFICATE OF COMPLIANCE

1 certify that the Final Brief of Respondent.R. H. ‘Moore Company, Inc. complies with
Rule 21.1(b), South Carolina Appellate Court Rules.

SMITH, BUNDY, BYBEE & BARNETT, P.C.

W. E=Btindy, Jr., ire, SC Bar # 1012

M. Brent McDonal , Esquire, SC Bar # 78057

Post Office Box 1542

Mt. Pleasant, South Carolina 29465-1542

Telephone: (843) 881-1623

Attorneys for Respondent R. H. Moore Company, Inc.

Mt. Pleasant, South Carolina
May 23, 2016



